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y ALTON  and  Adams  vs.  The  National  Loan  Fund  Life 
Assurance  Society. 

XTpon  the  deposition  of  a  witness,  taken  on  oomminion,  being  offered  in  evi- 
dence at  the  trial,  the  defendants  objected,  on  the  ground  that  two  crosa-inter- 
rogatories,  one  embracing  nineteen  qnestions  and  the  other  five,  were 
unanswered  in  part,  but  in  what  respect  they  were  unanswered  was  not  spe- 
cifically stated.  After  the  deposition  had  been  received  and  read,  the  same 
objection  was  renewed,  and  exception  taken.  Held,  that  it  would  be  an  un- 
justifiable pzercise  of  discretion  to  suppress  the  entire  depositicn,  upon  such 
a  vagu^^  indefinite  objection ;  and  that  the  ref^isal  to  do  so  was  no  ground 
fbr  a  new  tri^    Harris,  J.,  dissented. 

It  is  oa|f  when  the  officer  neglectii  to  put  the  interrogatories,  as  settled,  or  when 
the  witness  refuses  to  answer,  that  the  deposition  will  be  suppressed,  on  the 
ground  of  the  commission  having  been  imperibcUy  executed. 

Where  a  witness  has  not  been  impeached,  nor  any  fbundation  laid  for  his  im- 
peachment, by  showing  contradictory  statementa  made  by  him  as  to  a  material 
fkct,  and  he  has  not  been  interrogated  as  to  what  he  said  in  a  particular  con- 
versation, proof  of  declarations  made  by  him  on  that  occasion,  in  the  absence 
of  the  party  by  whom  he  is  called,  cannot  be  received.    Harris,  J.,  dia* 
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10  OASES  IN  THE  SUPREME  COURT. 

Valton  V.  NaUonal  Loan  Fund  Life  AsfniniDce  Society. 

Where  an  individual  maices  a  contract  of  life  insurance,  In  his  own  name,  the 
legal  presumption  is  that  the  policy  is  ibr  his  benefit,  and  not  ibr  that  of  any 
other  person. 

A  person  has  an  insurable  interest  in  his  own  liAs ;  and  no  use  made  by  the  as- 
sured, of  the  policy,  svbseqveni  to  the  contract  of  insurance,  will  convert 
into  a  wager  policy.    If  valid  in  its  inception,  he  may  dispose  of  it  as  he 
pleases.    Hiaais,  J.,  dissented. 

There  can  be  no  wager  policy,  within  the  statute,  unless  the  contract  of 
insurance  is  made  with  a  party  who  has  no  insurable  interest  in  the  life  in- 
sured. The  term  can  never  apply  when  the  policy  Is  issued  to  the  party 
whose  lifb  is  insured,  and  when  thus  the  contract  is  made  directly  with  him. 
Harris,  J.,  dissented. 

It  is  only  when  an  insurance  contract  fklls  within  the  category  of  a  mere  wager  or 
bet-Hi  simple  gaming  adventure — that  the  statute  against  wagers  can,  even 
by  oonatniction,  apply. 

It  is  always  a  question  of  legal  construction,  whether  an  insurance  contract  comes 
within  the  purview  of  the  statute. 

Where  a  party  insures  his  own  life^  even  if  it  be  for  the  benefit  of  another,  the 
latter  advancing  the  money  to  pay  the  premium,  such  contract  is  not  void  for 
the  reason  that  the  statute  against  betting  and  gaming  has  been  violated ;  U 
seems.     Per  Wright,  J. 

Where  M.  V .  Sl  8.  formed  a  partnership,  the  capital  being  furnished  by  M.  and 
V. ;  and  Sr  although  advancing  no  capital,  was  to  share  equally  in  the  profits 
on  account  of  his  skill  in  the  business,  but  in  lieu  of  capital,  on  the  part  of 
S.,  and  as  an  indemnity  to  his  copartners,  an  insurance  was  efiected  on  his 
lifo,  with  the  understanding  that  if  he  should  die,  unmarried,  during  the  con- 
tinuance of  the  partnership,  the  benefit  of  the  policy  should  go  to  the  survi- 
vors of  the  firm ;  Beid  that  although  M.  urged  the  making  of  the  contract, 
and  aided  in  its  snocessftil  completion,  yet  as  the  insurance  was  effected  by  8. 
in  his  own  name,  and  not  as  the  agent  of  M.  and  V.  or  for  their  exclusive 
benefit,  but  for  the  benefit,  in  part  at  least,  of  S.,  the  policy  was  not  void  as 
being  a  wager  policy.    Harris,  J.,  dissented. 

fllS  cause  was  tried  before  Mr.  Justice  Wright,  at  the 
Albany  circuit  in  November,  1852.  The  actiop  waft  upon  a 
policy  of  insurance  in  the  sum  of  $10,000,  effectea  on  his  own 
life  by  Conrad  Schumacher,  late  a  liquor  merchant  of  the  city 
of  Albany.  The  complaint  alleged  the  making  of  the  contract 
of  insurance  between  the  deceased  and  the  defendants,  and 
the  issuing  of  a  policy  to  the  assured  in  the  month  of  May, 
1850,  to  continue  in  force  through  his  life  or  so  long  as  he 
should  continue  to  pay  a  premium  of  $68.75,  in  advance,  on  or 
before  each  successive  quarter  day.    The  complaint  also  alleged 
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that  in  the  same  month,  a  mutual  copartnership  agreement,  in 
writing,  was  concluded  between  Schumacher  and  Gerhart  Yalton 
and  Daniel  Martin,  the  three  composing  the  firm  of  Yalton, 
Martin  &  Co.  bj  which  it  was,  among  other  things,  agreed  that 
in  case  of  the  death  of  Schumacher  unmarried  during  the  eon- 
tinnance  of  the  partnership,  the  policy  should  belong  to  Yalton 
and  Martin,  the  surviving  members  of  the  firm.  The  plaintiffs 
alleged  that  Schumacher  died  unmarried  during  the  continuance 
of  the  partnership;  that  the  quarterly  premiums  upon  the 
policy  were  paid  by  the  assured,  including  the  advance  premi- 
um for  the  quarter  current  at  the  time  of  his  death ;  that  due 
proof  of  his  death  was  furnished  to  the  company ;  that  all  the 
stipulations,  conditions  and  warranties  to  be  comj^ed  with  on 
the  part  of  the  assured  were  kept  and  performed ;  and  that  sub- 
sequent to  the  death  of  Schumacher,  Martin  assigned  his  inter- 
est in  the  policy  to  the  plaintiff  Adams. 

The  answer  contained,  1.  A  qualified  and  informal  denial  by 
the  defendants  of  any  knowledge,  information  or  belief  that  they 
issued  the  policy  in  question.  2.  A  qualified  and  informal  de- 
nial of  knowledge  or  information  that  Schumacher  died  at  the 
time  alleged.  8.  An  allegation  that  they  issued  the  policy  to 
Schumacher  upon  his  proposal,  which  was  the  basis  of  the  con- 
tract. 4.  That  the  assured  and  his  partners  represented  him 
as  a  merchant,  a  member  of  their  firm,  and  a  man  of  large 
means ;  that  he  was  described  in  his  policy  as  a  merchant ; 
that  the  defendants  believed  it ;  that  it  was  all  &lse  and  fraud- 
ulent, and  the  policy  void.  5.  That  proof  was  never  furnished 
of  the  age  of  the  assured,  nor  of  the  fact,  time  or  manner  of 
his  death.  6.  That  one  Parke  is  administrator  of  Schumacher, 
owns  the  policy,  is  prosecuting  another  suit  for  the  benefit  of 
Yalton  and  Martin,  and  is  the  real  party  in  interest  in  this 
suit  7.  They  deny  any  knowledge  of  the  partnership  agree- 
ment between  Schumacher,  Yalton  and  Martin,  and  aver  it  to 
have  been  fraudulent.  8.  They  deny  knowledge  whether  the 
premiums  were  paid,  &c.  and  aver,  on  information,  that  the 
policy  was  obtained  with  the  fraudulent  intent  to  secrete  or 
otherwise  dispose  of  the  assured,  and  claim  the  amount  of  the 
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insurance.  9.  They  deny  knowledge  of  the  assignment  by 
Martin,  of  his  interest  to  the  plaintiff,  Adams. 

On  the  trial  it  appeared  on  the  part  of  the  plaintiffs  that  Yal*- 
ton,  Martin  &  Co.  were  liquor  merchants,  and  opened  their 
store  in  Albany,  in  April,  1850.  They  were  partners,  and 
were  publicly  known  as  such  from  the  commencement,  though 
written  articles  were  not  executed  until  about  the  30th  of  May. 
On  the  20th  of  May,  Schumacher  applied  to  the  defendants' 
agent  at  Albany,  for  an  insurance  upon  his  life.  A  policy  was 
issued  by  the  defendants  on  the  certificate  of  their  agent  and 
medical  examiner,  and  the  application  and  accompanying  papers ; 
and  the  defendants  ante-dated  the  policy  as  of  the  15th  of 
May.  The  assured  was  in  good  health,  unmarried,  thirty-three 
years  of  age,  a  native  of  Germany,  and  for  over  six  years  a 
resident  of  the  United  States.  He  was  skilled  in  his  calling 
before  he  came  to  this  country,  and  this  was  one  of  the  induce* 
ments  to  the  partnership  between  him  and  Martin  and  Valton. 
It  was  proved  that  he  was  drowned  in  the  Hudson  river  oppo- 
site the  city  of  New  York,  on  the  4th  of  September,  1860. 
On  the  7th  of  September,  the  body  was  found  and  buried  by 
the  coroner  of  Jersey  City,  and  subsequently  recognized  on  dis- 
interment, not  only  by  its  general  appearance,  but  by  the  wear- 
ing apparrel,  which  was  clearly  identified,  as  well  by  the  friends 
of  the  deceased,  as  by  the  tradesmen  from  whom  portions  of  it 
had  been  purchased.  The  requisite  proofs  were  furnished  to  the 
defendants,  and  no  objection  was  taken  to  their  sufficiency. 

On  the  part  of  the  defendants,  evidence  was  introduced  tend- 
ing to  show  that  though  the  policy  was  issued  to  Shumacher, 
and  on  his  application,  his  partner,  Martin,  aided  him  in  pro- 
curing it ;  that  Martin  paid  the  premiums ;  that  he  represented 
Schumacher  to  be  his  partner,  and  a  moneyed  man ;  that  Schu- 
macher, among  other  things,  did  business  about  the  establishment 
which  would  have  been  appropriate  to  a  porter's  employment ; 
that  his  dress  and  deportment  were  those  of  a  man  of  limited 
means ;  that  the  surviving  members  of  the  firm  terminated  their 
partnership  connection  in  the  course  of  the  following  year ;  that 
Oltman,  who  was  with  Schumacher  when  he  was  drowned,  was 
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an  employee  of  the  firm  of  Yalton,  Martin  &  Co.,  and  removed 
some  eix  months  aftenf ards  to  one  of  the  western  states ;  and 
that  it  iras  onosoal  for  the  hodies  of  persons  drowned  in  the 
Hudson  to  be  washed  ashore,  as  in  this  instance,  within  three 
days  after  death.  Upon  several  of  these  qnestions  the  evidence 
was  conflicting*  It  was  proved  that  the  money  advanced  by 
Martin  to  the  defendants  by  way  of  preminm,  was  received  by 
him  for  that  purpose  from  Schumacher,  the  assured. 

The  testimony  being  closed,  the  judge  charged  the  jury  that 
it  was  essential  to  the  maintenance  of  the  action  that  they  should 
be  satisfied  from  the  evidence  that  Schumacher  was  in  fiict  dead. 
If  he  was,  that  the  action  was  sustained,  unless  there  had  been 
a  false  warranty,  or  unless  the  policy  was  obtained  from  the 
defendants  by  fraud,  or  with  the  fraudulent  intent,  on  the  part 
of  Valton  and  Martin,  or  one  of  them,  to  which  the  insured  was 
cognizant,  of  therea:fter  secreting  or  disposing  of  Schumacher, 
and  making  claim  to  the  insurance  under  their  articles  of  copart- 
nership, and  that  such  fiuudulent  intent  had  been  consummated ; 
that  if  the  insured  untruly  represented  that  he  was  a  partner 
in  the  firm  of  Valton,  Martin  &  Co.,  or  that  he  was  the  moneyed 
man  of  the  firm,  and  that  either  or  both  such  representa- 
tions were  material  to  the  risk,  the  policy  wafli  avoided  and  there 
could  be  no  recovery :  but  if  such  representations  were  true,  or, 
if  not  true  were  not  material  to  the  risk,  the  action,  prima 
facisy  was  sustained. 

The  judge  further  charged  the  jury,  that  one  branch  of  the 
defense  was  that  the  policy  had  been  obtained  fraudulently ; 
that  Valton  and  Martin,  in  conjunction  with  Schumacher,  had 
fraudulently  conspired  to  obtain  from  the  defendants  the  policy 
with  the  fraudulent  intent  of  secretmg  or  disposing  of  Schuma* 
cher  and  making  claim  to  the  insurance,  and  that  Schumacher 
had  been  secreted  or  disposed  of  with  such  fraudulent  intent ; 
that,  to  sustain  this  defense,  evidence  had  been  given  of  the  rep- 
resentations of  Martin  in  the  presence  of  Schumacher,  prior  to 
the  issuing  of  the  policy,  and  the  character,  condition  and  con- 
duct of  Martin,  Valton  &  Schumacher ;  that  the  question  of 
fraud  was  exclusively  a  question  for  the  jury ;  if  the  evidence 
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satisfied  them  that  the  policy  was  obtained  b j  fraudulent  repre* 
sentations,  or  was  the  result  of  a  fraudulent  intent  on  the  part 
of  Martin,  Yalton  6c  Schumacher  or  either  of  them,  which  had 
been  carried  out  either  by  the  secreting  or  disposing  of  Schu- 
macher, then  the  defense  would  be  established.  But  if  the  facts 
and  circumstances  given  in  evidence  were  not  of  sufficient 
strength  to  satisfy  them  that  firaud  had  been  committed,  this 
branch  of  the  defense  failed. 

The  defendants'  counsel  requested  the  judge  to  charge,  that 
if  the  jury  should  find  that  Martin  and  Yalton,  or  either  of 
them,  procured  or  paid  for  the  policy,  for  their  own  benefit| 
though  with  the  assent  of  Schumacher,  it  was  void  as  being  a 
wager  ^licy.  The  judge  refused  so  to  charge,  and  the  defend^ 
ants'  counsel  excepted.  The  defendants  subsequently  moved, 
upon  a  case,  at  special  term,  for  a  new  trial.  The  motion  was 
denied,  and  from  that  decision  the  defendants  appealed  to  the 
general  term.  The  court  were  unanimous  in  overruling  most 
of  the  objections  on  which  the  appellants  relied.  The  opinions 
delivered  are  confined  to  the  questions  on  which  there  was  any 
difference  of  opinion  between  the  members  of  the  court. 

H.  NicoU,  for  the  appellants.  I.  The  complaint  should  have 
been  dismissed  at  the  trial  on  the  ground  that  the  policy  of  in- 
surance was  in  effect,  so  far  as  the  assignees  were  concerned,  a 
wager  policy^  and  void  by  statute.  (1.)  Contracts  of  insurance 
are  contracts  of  indemnity,  and  can  only  be  enforced  in  favor  of 
the  parties  claiming  an  interest  in  them,  when  such  parties  have 
sustained  a  loss,  and  then  only  to  the  extent  of  such  loss.  This 
principle  is  applicable  to  insurances  upon  life  as  well  as  to  ma- 
rine and  fire  risks.  {McLaren  v.  Hartford  Fire  Ins.  Co.j  1 
Seldeny  151.  Goodsall  v.  Baldero,  9  East,  72.  Lucena  v. 
Crawford,  6  Bos.  ^  Pull.  300.  Ex  parte  Andrews,  1  Madd. 
573.  Halford  v.  Kymer,  10  Bam.  ^  Cress.  724.  Devaux 
V.  Steele,  6  Bing.  N.  C.  358.  Stockdale  v.  Dunlop,  6  Mees.  ^ 
Welsby,  224.  Park  m  Ins.  ch.  22,  p.  419.)  (2.)  All  con- 
tracts whereby  a  gain  on  the  one  side  and  a  loss  on  the  other 
are  made  dependent  upon  an  uncertain*  event,  are  wagers^  and 
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▼Old' by  statute.  Sach  policies  of  insurance  only  as  are  made 
for  indemnity  or  security  are  excepted.  Policies  of  insivance 
when  not  so  made  are  iragers,  and  void.  (2  R.  S.  ithfCd.  *f% 
H  9, 10.  Amory  v.  Gfilman,  2  Meiss.  Rep.  1.  Buchanan  v. 
Ocean  Ins.  Co.,  6  Caweny  818.  2  Bl  Cant.  459,  N.  Y.  ed.  1852.) 
(3.)  By  the  assignment  of  a  policy  of  insurance,  the  assured, 
parting  with  his  interest  in  the  same,  ceases  to  be  the  party  for 
whose  security  or  indemnity  the  policy  is  held.  The  contract 
of  insurance  by  such  assignment  becomes  in  effect  a  contract 
between  the  insurer  and  the  assignee,  who,  by  force  of  the  trans- 
fer, is  the  party  insured.  It  follows,  therefore,  that  unless  the 
assignee  has  taken  and  holds  the  policy  for  his  indemnity  or  se- 
curity, it  is  a  wager  within  the  statute,  and  void.  (See  cases 
cited  to  first  subdivision  ut  supra.)  (4.)  The  plaintiffs  claim 
that  the  policy  in  question  was  absolutely  assigned  to  Martin 
and  Yalton,  proyided  the  assured  should  die  during  the  contin- 
uance of  the  partnership,  unmarried.  It  is  neither  averred, 
proved  or  pretended,  that  said  assignment  Was  made  in  any  sense 
for  the  security  or  indemnity  of  Martin  and  Yalton.  As  be- 
tween them  and  the  insurer,  the  contract  became  by  the  assign- 
ment a  plain  wager  by  which  the  hitter  made  a  bet  of  $10,000 
with  the  former  that  the  assured  would  not  die  during  the  con- 
tinuance of  the  partnership,  unmarried.  (5.)  The  terms  "  in- 
demnity and  security,"  when  applied  to  policies  on  lives,  may 
be  extended  to  those  numerous  cases  where  insurances  have 
been  effected  for  the  benefit  of  persons  having  by  nature  claims 
for  support  and  maintenance  upon  the  assured,  and  who,  it  may 
be  presumed,  would  sustain  a  pecuniary  loss  by  his  death.  No 
such  state  of  foots  is  claimed  to  exist  on  the  part  of  Martin  and 
Yalton  under  the  policy  in  question.  They  had  no  interest  in 
the  life  of  the  assured.  It  was  solely  by  his  death  that  they 
were  to  be  benefited.  (Lord  v.  DaU,  12  Mass.  R.  116.)  (6.)  If 
the  plaintiffs  had  claimed  that  the  policy  in  question  had  been 
assigned  for  the  indemnity  or  security  of  Martin  and  Yalton,  it 
should  have  been  averred  and  proved  how  and  to  what  extent 
they  had  been  damnified  or  become  liable  by  the  death  of  the 
assured.    Nothing  of  the  kind  was  done.    (Bobbins  v.  N,  Y, 
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Ins.  Co.,  1  Hall,  825.    Rameyn  on  Life  Ins.  20.    2  Burhnoj 
1167, 1182, 1188.    2  PhU.  an  Ins.  W  804, 5.) 

II.  The  complaint  should  have  been  dismissed  at  the  trial,  on 
the  ground  that  the  articles  of  copartnership  between  Schuma- 
cher, Martin  6c  Yalton,  did  not  amount  to  an  assignment  of  the 
policy.  (1.)  The  undertaking  of  Schumacher  was  simply  a  per- 
sonal covenant,  which  gave  the  holders  no  lien  on  the  fund. 
There  was  no  such  appropriation  as  would  authorise  the  defend- 
ants to  pay  the  amount  of  the  policy  to  the  plaintiffs.  (Rogers 
Y.  Hosaek,  18  Wend.  819.  Hojft  y.  Story,  8  Barb.  S.  C.  R. 
262.)  (2.)  The  said  agreement  between  Schumacher  and  Mar- 
tin and  Yalton  was  a  wager,  dependent  upon  the  unknown  or 
contingent  event,  that  Schumacher  should  die  unmarried  during 
the  continuance  of  the  partnership.  Schumacher  virtually  wa- 
gered  the  policy  of  insurance  on  such  contingency.  (Patterson 
T.  Powell,  9  Ring.  820.     Cowp.  588.    PhU.  on  Ins.  i  79.) 

III.  The  jury,  upon  the  evidence,  would  have  been  justified 
in  finding  that  Martin  &  Yalton,  or  one  of  them,  procured  or 
paid  for  the  policy  of  insurance  for  their  own  benefit.  The  re- 
fusal of  the  learned  judge  who  tried  the  cause  to  charge  the 
jury  that  if  they  should  find  such  to  be  the  fact,  the  policy  was 
void  as  being  a  wager  policy,  was  erroneous,  for  the  reasons  al- 
ready given.  ( Waiuwrigbt  v.  Rland,  1  Mood.  ^  Rob.  481. 
S.  a  1  Mees.  &  WeU.  82.) 

lY.  The  plaintiffs  have  neither  averred,  nor  shown  upon  what 
consideration  the  assured,  Schumacher,  made  the  agreement 
with  Martin  &  Yalton,  that  they  should  have  the  benefit  of  the 
policy  of  insurance  in  case  he  died  unmarried  during  the  con- 
tinuance of  the  partnership.  The  evidence  in  the  case  would 
have  sustained  the  jury's  finding  that  such  agreement  formed 
no  part  of  the  consideration  of  the  partnership,  and  that  it  was 
without  any  consideration  whatever.  The  learned  judge  erred 
in  refusing  to  charge  the  jury  as  requested,  that  if  they  believ- 
ed such  to  be  &ct,  the  said  agreement  was  void,  and  conveyed 
no  title  in  the  policy  to  Martin  d&  Yalton ;  that  the  same  was 
evidence  of  firaud,  as  showing  no  occasion  or  reason  for  an  insu- 
nnce  on  Schumacher's  life,  and  that  the  jury  might  take  the 


ALBAKY^DEOEMBEB,  1854.  |7 

Valton  V.  National  Loan  Fund  Li&  A»anuioe  Sodefy. 

ktter  eircoiDstaaee  into  consideration  in  looking  at  and  weigh- 
ing the  evidence  in  case  of  alleged  death,  and  requiring  more 
acmtiny  in  considering  the  same. 

y.  The  deposition  of  Charles  Frederick  Oltman,  a  witness  on 
behalf  of  the  plaintiffs,  was  not  admissible,  and  should  not  have 
been  received  in  evidence,  by  reason  of  the  omission  and  neglect 
of  the  witness  to  answer  fully  and  fairly  the  firsi  and  ninth 
cross-interrogatories  propounded  to  him  on  behalf  of  the  de- 
fendants ;  and  the  objections  to  the  deposition,  on  that  account, 
were  properly  taken  at  the  trial.  {Kimball  v.  Davis^  19 
Wend.  437.  Brown  v.  KimbaU,  25  id,  259.  Smiik  v. 
Gr^h,  3  HiUy  333.) 

As  to  the  first  cross4nterrogatory :  By  this  interrogatory 
Oltman  was  required,  among  other  things,  to  state  whether  he 
pursued  one  or  more  occupations  before  he  left,  and  to  describe 
each  particularly ;  and,  also,  the  places  where,  and  the  persons 
with  whom  he  pursued  such  occupations.  The  witness,  in  answer 
to  this  interrogatory,  stated  that  he  was  a  clerk  in  a  court  of  jus- 
tice before  he  left  Germany ;  that  he  followed  the  mixing  of 
liquors  in  Ovelegonne  and  in  Bremen ;  that  he  did  not  recollect 
the  names  of  the  persons  that  he  mixed  liquors  for,  and  that  he 
did  it  when  traveling.  The  witness  has  wholly  failed  to  give 
the  title  of  the  court  of  justice  in  which  he  was  a  clerk ;  or  the 
place  whiere  it  was  held ;  or.  the  names  of  the  persons  with 
whom  he  followed  said  occupation.  Considering  the  position  of 
this  witness  with  reference  to  the  plaintiffs'  case,  the  inquiry 
by  the  defendants  into  his  previous  history,  was  plainly  mate- 
rial. The  witness,  by  his  mode  of  answering  the  cross-inter- 
rogatory has  evaded  the  inquiry,  and  rendered  it  practically 
firuitless.  As  to  the  ninth  cross^terrogatory :  By  this  in- 
terrogatory the  witness  was  required  to  state  the  business  in 
which  (ifter  May,  1850,  Martin  and  Valton  were  engaged — of 
whom  they  bought->*4uid  to  whom  they  sold,  and  the  names  of 
both,  and  what  they  bought  and  sold.  The  only  answer  given 
by  the  witness  to  this  interrogatory  was  that  he  knew  nothing 
of  die  business  of  the  said  firm  till  after  the  forepart  of  July, 
1860.    The  interrogatory  was  not  limited  to  any  period  of  tim0 
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after  May,  1860,  but  required  an  answer  from  the  witness  of  all 
his  knowledge  on  the  subject  inquired  about,  down  to  the  time 
of  taking  the  deposition.  Having  been  in  the  employment  of 
Martin  J6  Yalton  for  seven  or  eight  months  after  the  forepart 
of  July,  1850,  during  all  which  time  they  were  engaged  in  bu- 
siness, he  could  and  should  have  answered  the  interrogatory 
fully,  or  alleged  his  want  of  all  knowledge  on  the  subject ; 
which  he  has  not  done.  The  whole  case  plainly  shows  that 
these  inquiries  were  plainly  material. 

YI.  The  statement  in  the  policy  of  insurance,  that  the  as- 
sured Schumacher  was  a  merchant^  being  a  warranty  that  he 
wa9*6o  at  the  time  of  signing  the  proposals  for  insurance,  was  a 
condition  precedent,  to  be  established  by  the  plaintiffs,  by  comr 
petent  proof,  in  order  to  show  a  right  to  a  recovery  upon  the 
policy.  {Craig  v.  U.  S.  Ins,  Co.,  1  Peters?  C.  C.  R.  410.  2 
Phillips  on  Insurance,  752,  753,  2d  ed.  Huckman  v.  Fer- 
nie,  3  Mees.  ^  Wels.  506.  Wall  v.  East  River  Ins.  Co., 
8  Seld.  370.) 

VII.  The  plaintiffs,  upon  the  trial,  gave  no  evidence  whatever 
showing  or  tending  to  show  that  Schumacher  was  a  merchant 
at  the  time  of  signing  the  proposals  for  insurance,  while  the 
proof  produced  on  both  sides  fully  sustains  the  presumption 
that  such  was  not  the  fact.  The  verdict  of  the  jury  was  there- 
fore in  this  respect  without  evidence  to  sustain  it,  but  directly 
against  the  evidence  in  the  case. 

YIII.  A  motion  for  a  new  trial  upon  a  case  is  an  application 
addressed  to  the  'discretion  of  tho  court,  and  will  always  be 
granted  when  the  verdict  is  clearly  against  the  weight  of  evi- 
dence, except  in  penal  actions,  or  in  those  soundbg  in  vindictive 
damages.  (Mumford  v.  Smith,  1  Caine^  R.  620.  Aster  v. 
Union  Ins.  Co.,  7  Cowen,  202.  Fowler  v.  JEtna  Ins.  Co.,  7 
Wend.  274.     Abbott  v.  Sebor,  8  John.  Cas.  39.) 

IX.  The  evidence  given  upon  the  trial  fully  established,  and 
without  contradiction,  that  at  the  time  of  effecting  the  insurance^ 
representations  were  made  on  behalf  of  Schumacher,  that  he  was 
a  partner  with  Martin,  and  the  moneyed  man  of  the  concern. 

X.  The  testimony  of  Lacy  and  Staats  conclusively  establishei 
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that  Bach  representations  were  material  to  the  risk,  that  they 
were  made  to  remove  impressions  unfavorable  to  taking  so  large 
a  risk  upon  the  life  of  Schumacher,  and  that  if  they  had  not 
been  made,  the  policy  of  insurance  would  not  have  been  granted. 
Such  representations,  therefore^  if  false,  rendered  the  policy 
void.  {Sibbald  v.  HUl,  2  Daw.  Pari.  Cos.  268.  2  Duer  mi 
Ins.  680.  1  PhiUipa  on  Lis.  {last  edition,)  kh  641,  542,  and 
cases  cUed.     Wainwright  v.  Bland,  tit  supra.) 

XI.  The  jury,  by  their  verdict  in  favor  of  the  plaintiffs,  must 
have  found  either  that  said  representations  were  not  made,  or  if 
made  were  not  material)  or  that  the  same  were  not  untruly 
made.  Their  finding  in  every  respect,  other  than  the  last,  weuld 
have  been  against  the  evidence* 

XII.  If  the  jury  found  that  the  representations  in  question 
were  not  untruly  made,  it  is  submitted  that  their  verdict  is,  in 
this  respect,  clearly  against  the  wpight  of  evidence. 

(1.)  As  to  the  representation  of  partnership :  The  articles  of 
copartnership  conclusively  establish  that  the  partnership  was 
not  to  commence  until  the  1st  of  June,  and  said  articles  were  in 
fact  not  executed  until  the  30th  of  May ;  the  insurance  was  ef- 
fected, and  the  representation  made  on  the  21st  of  May.  If 
there  had  been  a  previous  partnership,  which  wiU  not  be  pre- 
tended by  the  plaintiffs,  it  lay  with  them  after  showing  the 
formation  of  the  partnership  on  the  80th  of  May,  to  prove  such 
previous  partnership,  which  they  did  not  attempt  to  do.  If  it 
be  contended  that  the  partnership  referred  to  in  the  represen- 
tation was  the  one  afterwards  formed,  it  is  submitted  that  this 
representation,  when  taken  in  connection  with  the  statement 
that  Schumacher  was  a  moneyed  man,  was  false,  and  made  with 
the  design  of  inducing  the  belief  that  Schumacher  had  contrib- 
uted to  the  capital  of  the  firm,  when  in  truth  the  object  of  ef- 
fecting the  insurance  was  to  enable  him  to  assign  the  policy  to 
hia  intended  partners ;  the  disclosure  of  this  intention  would 
have  prevented  the  insurer's  taking  the  risk,  as  the  parties  well 
knew.  The  suppressio  vert  in  this  case  is  therefore  in  fact  a 
suggestio  falsi.  (2.)  As  to  the  representation  that  Schumacher 
was  the  moneyed  man  of  the  concern :  Taken  in  eonnection  with 
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the  representation  of  partnership,  the  parties  mast  have  intend' 
ed  to  be  understood  as  asserting  that  Schumacher  was  the 
partner  who  had  brought  the  money  into  the  concern.  This 
was  palpably  a  falsehood ;  the  articles  of  copartnership  show 
that  he  contributed  nothing  to  the  firm.  If  the  representation 
be  held  to  have  been  simply  that  Schumacher  was  a  moneyed 
man,  then  it  is  submitted  that  the  evidence  clearly  shows  that 
such  representation  was  false.  (1.)  Nothing  was  shown  as  to 
Schumacher's  previous  history :  he  had  been  in  this  country  for 
ten  years,  and  Martin  had  known  him  for  fourteen  years. 
(2.)  The  services  performed  by  Schumacher  in  the  store — ^his 
appearance,  as  spoken  of  by  Martin,  in  his  interview  with  Dr« 
Staats — the  restrictions  put  upon  him  in  the  articles  of  copart- 
nership—the coming  from  Albany  to  New  York,  and  remaining 
there  without  baggage  for  more  than  ten  days,  and  getting 
money  to  pay  for  his  board  iy  advance,  from  Yalton,  whom  he 
styled  his  boss,  when  taken  in  connection  with  the  entire  and 
significant  omission  of  the  plaintiffs  to  explain  any  one  of  these 
circumstances,  justify  the  conclusion  that  Schumacher  was  not 
a  moneyed  man,  within  the  meaning  of  the  representation. 

XIII.  The  peculiar  circumstances  of  the  case ;  its  novelty ; 
the  extraordinary  articles  of  copartnership,  giving  Yalton  and 
Martin  an  interest  not  in  the  life,  but  in  the  death  of  their  co* 
partner ;  the  many  elements  of  suspicion  against  the  good  faith 
of  the  transaction;  the  sudden  and  singular  death  of  Schu* 
macher  as  alleged;  the  disappearance  of  Martin,  who  was  the 
prime  mover  in  the  whole  matter ;  the  vague  and  evasive  depo* 
sition  of  Oltman,  the  chief  witness ;  the  examining  of  said  wit* 
ness  under  a  commission,  and  thus  depriving  the  defendants  of 
having  him  examined  orally  before  the  jury ;  the  sudden  ap- 
pearance of  the  parties  in  Albany,  where  they  were  all  strangers ; 
the  want  of  all  attempt  to  give  any  exp]|knation  as  to  their  pre- 
vious history ;  and  the  utter  failure  to  show  that  any  of  them 
were  ever  possessed  of  any  means  ;  require  that  the  verdict  of 
the  jury  should  not  be  sustained  unless  the  preponderance  of 
the  evidence  is  clearly  in  favor  of  the  plaintifiis,  and  which  it  if 
sabmitted  is  not  the  fiict< 
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John  K.  Porter^  for  respondents.  I.  The  verdict  of  the  jury 
was  fally  sustained  by  the  evidence.  (1.)  The  &ct  of  Schu- 
macher's death  was  established  beyond  all  controversy.  It  was 
proved  by  the  evidence  of  Oltman,  who  was  with  him  at  the 
time  he  was  drowned.  The  body  was  subsequently  recovered, 
and  recognized  even  after  disinterment  The  pantaloons  were 
identified  by  the  party  from  whom  they  were  purchased,  and 
the  neck  handkerchief  by  the  production  and  correspondence  of 
the  two  halves,  one  of  which  was  worn  by  young  Valton,  and 
the  other  by  Schumacher  on  the  day  of  his  death.  The  evi- 
dence of  a  local  usage,  among  those  drowned  in  the  Hudson,  to 
remain  submerged  for  five  days  without  drifting  or  bleaching, 
is  overcome  by  clear  and  controlling  proof.  The  coroners  ex- 
amined on -the  part  of  the  plaintiffs,  speak  from  facts  within 
their  knowledge,  at  war  with  the  defendants'  theory.  It  is 
shown  also  that  at  the  time  Schumacher  was  drowned,  a  south 
east  wind  was  prevailing,  the  tendency  of  which  would  be  to 
drift  the  body  towards  the  Jersey  shore.  (2.)  The  pretense 
that  the  premiums  were  not  paid  by  Schumacher  is  affirmatively 
disproved  The  policy  acknowledges  the  payment  by  him  of 
the  original  premium ;  and  the  receipt  for  the  August  premium, 
as  well  as  the  letter  from  Schumacher  enclosing  it,  shows  that 
it  was  paid  from  his  funds,  though  transmitted  by  the  hand  of 
Martin.  (3.)  The  claim  that  the  assured  was  not  a  merchant^ 
is  negatived  by  all  the  evidence.  He  is  proved  to  have  been  a 
liquor  merchant ;  to  have  become  skilled  in  that  calling,  even 
in  Germany,  and  to  have  pursued  it  as  his  vocation  down  to  his 
death.  (4.)  The  pretense  of  fraudulent  arcd  representations  to 
Lacy,  the  defendants  agent,  is  equally  unfounded.  Schumacher 
personally  made  no  oral  representations ;  there  is  no  proof  that 
lie  heard  the  jesting  conversation  between  Lacy  and  Martin  as 
to  his  means ;  and  there  is  no  reason  to  suppose  that  if  he  had 
heard  it  he  would  have  gathered  its  tenor,  with  his  imperfect 
knowledge  of  our  language.  Lacy  admits  upon  his  cross-exam- 
ination that  he  made  no  inquiry  as  to  the  means  of  the  assured, 
and  the  question  was  immaterial  to  the  risk.  His  alleged  sus* 
picion  that  Schumacher  was  a  porter  instead  of  a  partner  was  at 
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irar  with  his  own  acts,  as  well  as  the  evidence.  It  was  for  the 
jury  to  scrntinize  the  testimony  of  the  agent,  to  reconcile  his 
condact  with  his  supposed  suspicions,  and  determine  in  view  of 
the  whole  evidence  how  much  reliance  could  be  placed  on  the 
accuracy  of  his  recollection.  (5.)  The  theory  of  the  defendants, 
that  Schumacher  conspired  with  his  partners  to  get  his  life  in* 
sured  by  false  pretenses,  and  be  murdered  for  their  benefit,  is 
not  so  probable  that  a  jury  should  be  condemned  for  question- 
ing it.  Nor  is  it  extremely  probable  that  the  first  man  they 
happened  to  employ  in  their  business  was  ready  to  volunteer  as 
his  murderer ;  and  that  the  time  and  place  selected  for  the 
crime  should  be  on  a  summer  afternoon,  in  the  Hudson  river,  in 
full  view  of  two  cities,  and  of  the  vessels  afloat  and  at  anchor 
on  every  side ;  trusting  to  chance  for  the  recovery  of  the  bodyi 
and  to  the  murderer  for  the  evidence  of  death.  Nor  would  a 
jury  deserve  much  censure  who  should  hesitate  to  believe,  with* 
out  evidence,  that  Schumacher  conspired  with  Valton  and  Mar* 
tin  to  get  his  life  insured  by  false  pretenses,  with  a  view  of 
being  kidnapped  and  secreted  for  four  years,  and  then  reap* 
pearing  to  share  the  proceeds  of  fraud  and  perjury  with  them 
and  his  own  porter.  And  even  if  this  could  be  believed,  it 
would  be  somewhat  remarkable  that  on  the  7th  of  September, 
the  body  of  another  man  should  rise  at  Jersey  City,  in  the  very 
apparel  which  he  wore  four  days  before,  at  the  Shakespeare 
Hotel,  and  with  form  and  features  so  similar,  as  to  be  recog- 
nized as  those  of  Schumacher,  after  being  deposited  for  twelve 
days  in  the  grave. 

II.  The  questions  of  fact  were  submitted  under  a  charge  to 
which  no  exceptions  were  taken,  and  on  these  questions  the  ver- 
dict is  conclusive.  (1  Sandf.  260,  262.  7  Barb.  271,  275. 
2  Wend.  352,  366.) 

III.  There  was  no  error  in  the  decisions  of  the  court  as  to  the 
admission  and  exclusion  of  evidence.  (1.)  The  objection  to  the 
introduction  of  the  deposition  of  Oltman  was  properly  overruled. 
It  was  not  specific.  It  did  not  point  out  any  portion  of  the  first 
and  ninth  interrogatories  which  the  witness  had  failed  to  answer. 
It  was  unfounded  in  fact.    Embarrassing  as  it  was  to  answer 
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some  twenty  questions  embraced  in  the  first  interrogatory,  the 
witness  did  so  fally  and  fairly  The  ninth  interrogatory  erro- 
neously assumed  that  the  witness  was  with  Martin  &  Co.  from 
the  30th  of  May  ;  and  he  states  in  his  answer  why  he  is  unable 
to  give  the  information  desired.  Besides,  it  is  only  when  the 
commissioner  neglects  to  propound  the  interrogatories,  or  when 
the  witness  refuses  to  answer,  that  the  deposition  may  be  sup- 
pressed. (2.)  The  court  properly  excluded  the  evidence  of  Olt- 
man's  declarations.  Neither  of  the  plaintiffs  were  present  when 
they  were  made.  They  were  not  offered  to  contradict  the  wit* 
ness  on  any  point  as  to  which  he  had  been  interrogated.  The 
court  were  not  even  informed  what  the  proposed  declarations 
were,  but  were  left  to  spell  out  some  ground  on  which  the  offer 
might  be  relevant,  or  the  evidence  competent.  This  was  no 
part  of  the  judge's  duty.    (24  Wend.  881,  384.) 

lY.  The  court  properly  declined  to  hold,  or  to  instruct  the 
jury  to  find,  that  the  policy  in  question  was  a  wager  policy. 
(1.)  Policies  of  insurance  are  not  within  the  statutory  prohibi- 
tion of  wagers  ;  and  even  if  they  would  be  otherwise,  they  would 
clearly  be  within  the  exception.  (1  R.  S.  8d  ed.  839,  i  10.) 
(2.)  But  the  defendants'  contract  of  insurance  was  with  Schur 
mocker y  and  not  with  the  assignees.  Their  interest  was  derived 
from  the  assured  through  a  subsequent  agreement.  The  ftct 
that  he  was  the  contracting  party  is  not  only  established  by  the 
proof,  but  admitted  by  the  pleadings.  (8.)  Schumacher  had  an 
insurable  interest  in  his  own  life  ;  and  the  policy  having  been 
valid  in  its  inception,  between  him  and  the  defendants,  no  sub- 
sequent assignment  of  it  by  him  could  transmute  it  into  a  wager 
policy,  (12  Mass,  Rep.  115.  3  Sim.  149.)  (4.)  Even  if  the 
contract  had  been  made  with  the  assignees,  instead  of  Schuma- 
cher, it  would  not  have  been  a  wager  policy,  for  they,  as  his 
partners,  had  a  pecuniary  interest  in  his  life.  {Peak^s  N.  P. 
Cos.  151.  9  East,  72.  12  Mass.  Rep.  115.)  (5.)  If  on  any 
conceivable  ground  this  could  have  been  deemed  a  wager  policy, 
the  defendants  cannot  avail  themselves  of  it,  for  the  proposition 
was  so  firamed  as  to  conceal  the  ground  instead  of  disclosing  it ; 
nor>  if  the  proposition  had  been  more  specific,  could  they  have 
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obviated  the  equally  fatal  objection  that  no  such  defense  was  in« 
terposed  by  the  pleadings. 

v.  Nor  is  it  sufficient,  on  a  motion  for  a  new  trial  founded 
upon  a  case,  to  show  error  on  the  part  of  the  court,  either  in 
the  admission  or  exclusion  of  evidence,  or  in  giving  or  withhold- 
ing instructions.  The  appellants  mast  go  farther,  and  satisfy 
the  court  that  the  error  not  only  might  have  produced  injustice, 
but  Aa9  produced  it  in  the  particular  case  ;  that  the  verdict 
upon  the  whole  case  was  contrary  to  law  or  evidence,  and  was 
produced  by  the  errors  complained  of;  and  that  the  parties  com- 
plaining fully  and  fairly  presented  the  specific  point  on  which 
they  relied,  so  that  the  court  at  nisi  priiis  decided,  and  intended 
to  decide,  the  very  question  raised  before  the  appellate  tribunal. 
(10  Barb.  453.  4  id.  324.  3  id.  548.  12  Wend.  41.  1  Com^ 
stock,  92,  4.) 

W&iGHT,  J.  I  endeavored  to  bring  to  the  trial  of  this  cause 
the  utmost  care.  The  actors  were  all  foreigners,  Germans  on 
the  one  side  and  Englishmen  on  the  other,  and  for  any  thing 
that  appeared  by  the  evidence,  of  equal  respectability  and  enti- 
tled to  an  equal  measure  of  consideration  at  the  hands  of  the 
courts.  Through  the  probably  careless  discharge  of  duty  by 
their  agent,  and  his  eagerness  to  obtain  risks,  the  defendants 
were  involved  in  a  litigation  for  a  large  sum.  The  principal 
defense  set  up  in  the  pleadings  was,  that  the  policy  was  obtained 
by  firaud.  The  complaint  averred  the  issuing  of  the  policy,  the 
payment  of  the  premium,  and  the  death  of  Schumacher,  upon 
whose  life  the  insurance  was  effected,  none  of  which  averments 
were  denied  by  the  answer.  The  answer  alleged  as  new  mat- 
ter, that  upon  the  application  to  insure,  Schumacher  was  repre- 
sented as  a  merchant,  a  partner  with  Valton  and  Martin  in 
business,  and  a  man  of  large  means,  which  representations  were 
untrue  and  avoided  the  policy  ;  and  that  the  policy  was  obtained 
by  fraud,  and  with  the  fraudulent  intent  of  Martin  and  ValtoUf 
with  or  without  the  concurrence  of  Schumacher,  of  soon  there* 
after  secreting  or  otherwise  disposing  of  Schumacher,  and  mak* 
ing  clum  under  their  pretended  articles  of  partnership,  on  the 


ALBANT—DEOEMBER,  186i.  26 


Valtoa  «.  National  Loan  Fund  Life  Aaniimnce  Societj. 

defendftats  for  the  amount  of  the  insuranoe,  and  that  Yalton  and 
Martin,  or  one  of  them,  had  secreted  or  otherwise  disposed  of 
Schumacher  with  sach  fraudulent  intent  It  was  not  pretended 
in  the  pleadings  that  Martin  or  Valton,  or  either  of  them,  pro- 
cured or  paid  for  the  policy  for  their  own  benefit,  and  that  it 
was  thereby  void  as  being  a  wager  policy.  No  such  issue  was 
I»resented  or  hinted  at :  nor  when  the  case  was  submitted  was 
ihere  really  any  competent  or  sufficient  evidence  to  go  to  the 
jury  on  the  question  of  a  fraudulent  evasion  of  the  statute 
against  wagers. 

It  is  admitted  that  upon  the  issues  made  by  the  pleadings,  and 
indeed  on  the  whole  case,  the  questions  ot  fact  were  properly 
submitted  to  the  jury ;  and  they  have  found  against  the  defend* 
ants.  I  anxiously  desired  on  the  trial  that  right  only  should 
prevail,  and  I  am  still  desirous  if  any  error  in  law  has  been 
committed  by  me,  to  the  prejudice  or  injury  of  the  defendants, 
that  a  new  trial  should  be  awarded.  But  I  frankly  confess  that 
I  am  not  willing  or  desirous,  more  in  this  instance  than  any 
other,  that  the  parties  should  be  allowed  to  present  the  case  to 
another  jury,  for  the  reason  only,  that  mystery,  as  my  brother 
Harris  expresses  it,  "  still  seems  to  envelop  some  of  its  princi- 
pal features,"  or  that  a  shadowy,  undefined  suspicion  of  wrong 
Btill  attaches  to  it. 

It  is  the  opinion  of  one  of  the  members  of  the  court,  that  no 
error  was  committed  in  the  admission  or  rejection  of  evidence, 
or  in  the  charge  or  refusal  to  charge  as  requested.  Another 
has  come  to  the  conclusion  that  the  deposition  of  Oltman  should 
have  been  suppressed ;  that  the  defendants  should  have  been 
permitted  to  prove  his  declarations  made  to  their  agent,  as  to 
the  circumstances  attending  the  death  of  Schumacher ;  and  that 
it  was  erroneous,  under  the  evidence  in  the  case,  to  refuse  to 
charge,  that  if  the  jury  found  that  Martin  or  Valton,  or  either 
of  them,  procured  or  paid  for  the  policy,  for  their  own  benefit, 
though  with  the  assent  of  Schumacher,  it  was  void,  as  being  a 
wager  pdicy.  The  first  two  objections  were  but  feebly  urged 
on  the  trial,  and  the  last  was  not  thought  of,  as  Being  in  the 
isase,  until  after  the  jury  had  been  charged.    Indeed,  had  the 
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first  been  allowed,  pretty  much  all  of  the  defendants'  theory  of 
a  fraudulent  conspiracy  to  secrete  Schumacher  and  claim  the 
insurance  money,  would  have  vanished,  for  it  was  upon  Oltman's 
'^  manrellously  strange"  narrative  of  the  death  of  Schumacher, 
that  the  theory  was  principally  based.  Under  the  pleadings,  it 
was  not  necessary  that  the  plaintijQTs  should  have  introduced  the 
deposition  of  Oltman,  for  it  was  only  important  to  prove  the 
death,  and  that  was  averred  in  the  complaint,  as  well  as  the 
time  at  which  it  occurred,  and  not  so  denied  in  the  answer  as  to 
put  in  issue  either  the  fact  or  the  date.  These  being  material 
allegations,  were,  for  the  purposes  of  the  action,  to  be  taken  as 
true.  {Code,  §  168.)  The  plaintiffs  might  have  rested  their 
case,  on  showing  the  assignment  from  Martin  to  the  plaintiff 
Adams,  and  proving  the  fact  that  the  required  notice  had  been 
given  to  the  defendants  of  the  death  of  Schumacher.  But  they 
chose  to  proceed  as  though  by  the  pleadings  they  were  put  upon 
proof  of  all  the  material  allegations  in  their  complaint,  and  as 
the  case  was  novel  in  some  of  its  aspects,  and  the  sum  involved 
large^  I  was  not  disposed  to  interfere.  With  the  view  of  su1> 
stantial  justice  between  the  parties  a  most  liberal  construction 
was  given  to  the  answer  of  the  defendants.  Had  the  plaintiflb 
stopped  after  proving  the  fSsM^ts  put  in  issue  by  the  pleadbgs, 
leaving  to  the  defendants  to  establish  affirmatively  the  frauds 
set  up  in  their  answer,  there  would  have  been  little  "  mystery 
surrounding  the  case,"  and  nothing  ''  peculiar  in  the  character 
and  circumstances  of  the  principal  witness."  The  defendants 
would  scarcely  have  made  an  approach  towards  establishing  the 
firaud  charged  in  their  answer.  As  it  was.  not  a  single  fact  was 
affirmatively  shown  by  the  defendants,  bearing  on  the  issue  of  a 
conspiracy  between  Valton,  Martin  d&  Schumacher,  ta  defraud 
the  insurance  company  by  obtaining  the  policy,  and  either  se- 
creting, kidnapping  or  murdering  Schumacher,  that  two  of  the 
conspirators  might  claim  the  moneys  secured  to  be  paid  by  the 
policy.  They  relied  not  on  facts  proved  by  themselves,  but  upon 
the  improbability  and  inconsistency  of  the  statements  of  the 
phiintiff 's  witnesses  to  prove  Schumacher's  death.  Fraud  was 
to  be  inferred,  not  from  &cts  and  circumstances  proved  legiti^ 
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mately  and  directly  leading  to  the  conclusion,  bnt  becanse  the 
defendants  had  sncceeded  in  throwing  some  mystery  about  the 
case,  and  stoutly  declared  that  the  principal  witness  of  the 
plaintiffs  to  prove  Schumacher's  death  was  not  to  be  credited. 
Oltman's  deposition,  with  the  testimony  of  their  agent,  was  all 
the  defendants  had  on  which  to  go  to  the  jury  upon  the  ques- 
tions of  fraud  or  fake  representations.  The  objection,  therefore, 
to  the  deposition  was  feebly  put  forth,  but  as  the  plaintiffs  chose 
to  offer  it,  and  insist  upon  its  reception,  we  are  now  to  say 
whether  there  was  error  in  refusing  to  suppress  it 

The  case  states  that  upon  the  deposition  of  Oltman  taken  on 
commission,  being  offered  in  evidence,  the  defendants  objectedi 
on  the  ground  that  two  cross-interrogatories,  the  first  and  the 
ninth,  were  unanswered  in  part :  and  after  the  deposition  had 
been  received  and  read  the  same  objection  was  renewed,  and  ex« 
ception  taken.  If  this  meant  any  thing  definite,  it  was  that  the 
court  was  asked  to  suppress  the  entire  deposition  on  the  ground 
of  a  partial  failure  to  answer  what  the  defendants'  counsel 
termed  two  cross-interrogatories.  That  which  is  called  the  first 
eross-interrogatory  embraced  nineteen  questions ;  the  ninth,  five 
questions.  Which  of  these  numerous  questions  Oltman  had 
&iled  to  answer  was  not  pointed  out :  but  the  court  was  left  to 
ascertain  from  an  examination  of  the  interrogatories,  and  indeed 
the  entire  deposition,  whether  the  witness  had  failed  to  tell  the 
whole  truth.  In  what  respect  the  interrogatories  were  unan^ 
swered  was  not  specifically  stated.  Under  these  circumstances, 
and  with  such  an  indefinite  objection,  I  should  have  deemed  it 
an  unjustifiable  exercise  of  discretion  to  have  suppressed  the 
deposition.  Suppose  Oltman  had  been  upon  the  stand  as  a 
witness,  and  nineteen  distinct  inquiries  had  been  put  to  him  at 
one  time,  and  he  had  attempted  to  answer  all  of  them :  but  the 
defendants'  counsel  supposing  he  had  &iled  in  part,  moved  to 
strike  out  the  whole  of  his  testimony,  without  stating  wherein 
he  had  failed  ;•  would  any  judge,  under  such  circumstances,  have 
stricken  it  out?  I  think  not.  And  if  not  in  such  case,  clearly 
it  could  not  be  justified  when  the  parties  join  in  a  commission  to 
examine  a  witness,  and  the  defendants  lie  by  until  the  trial,  and 
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then  surprise  their  adversary  and  the  court  irith  a  vague  objec 
tion.  Bat  I  think  that  it  is  only  when  the  officer  neglects  to 
put  the  interrogatories  settled,  or  when  the  witness  refuses  to 
answer,  that  the  commission  is  deemed  to  have  been  imperfectly 
executed ;  and  the  deposition  for  that  reason  suppressed.  This 
is  as  far  as  any  case  has  gone,  in  the  courts  of  onr  state.  Can 
it  be  when  a  party  unites  all  sorts  of  questions  in  an  interroga* 
tory,  when  there  is  no  neglect  of  the  officer  to  put  them  to  the 
witness,  and  the  witness  does  not  refuse  to  answer,  but  gives 
what  he  and  the  officer  deem  a  proper  and  sufficient  answer, 
that  the  court  is  called  upon,  on  the  trial,  to  determine  as  to  the 
pertinency  of  a  part,  or  the  whole,  of  the  interrogatory,  and 
the  willful  attempt  of  the  witness  to  evade  a  full  answer,  and 
as  these  questions  shall  be  found,  to  receive  or  suppress  the  en^ 
tire  deposition  ?  Let  this  rule  be  established,  and  I  venture  to 
affirm  that  four-fifths  of  the  commissions  issued  to  examine  wit* 
nesses  will  be  found  to  be  imperfectly  executed,  and  consequently 
to  be  suppressed.  But  if  it  be  conceded  that  evading  an  an^ 
Bwer  to  a  pertinent  inquiry  is  sufficient  ground  to  suppress  a 
deposition,  and  that  the  refusal  to  suppress  it  upon  a  general 
objection  like  this,  is  available  to  the  defendants,  was  the  ob- 
jection well  taken  in  tiiis  case?  It  is  to  be  observed  that  all 
the  plain  tilBs  proposed  to  prove  by  Oltman  was  the  death  of 
Schumacher,  and  the  circumstances  attending  it.  This  was  the 
single  point  to  which  he  was  interrogated ;  and  this  was  a  work 
of  supererogation,  for  as  has  been  remarked,  the  fact  was  not  put 
in  issue.  There  were  seven  direct  interrogatories,  and  four  of 
them  related  to  the  witness'  age  and  occupation,  and  his  previ- 
ous acquaintance  with  the  parties  to  the  action,  and  with  Schu- 
macher. But  this  was  enough  to  start  the  defendants'  counsel 
on  a  rambling  excursion  in  search  of  something  on  which  to 
build  a  defense.  It  is  said  that  the  plaintiffs  chose  to  examine 
the  witness  on  commission,  instead  of  having  him  in  court ;  and 
this  is  put  forth  as  a  reason  for  regarding  many  of  the  cross^ 
interrogatories  as  pertinent.  But  is  this  really  a  fair  argument  ? 
The  witness  remained  in  the  employ  of  Valton  &  Martin  for 
six  iscmtks  after  Schomaelier  s  death,  toid  then  left  the  state. 
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The  plaintiffs  ooold  not  coerce  his  personal  attendance  in  court, 
and  to  obtain  his  testimony  were  driven  to  a  commission.  The 
agent  of  the  defendants  knew  of  Oltman  being  in  Albany  in 
September  and  October,  1850,  and  was  informed  that  he  was 
with  Schumacher  when  he  was  drowned.  He  accompanied  the 
agent  to  the  office  of  an  attorney,  and  they  examined  him  criti- 
cally respecting  the  circumstances  of  Schumacher's  death.  The 
agent  caused  him  to  be  arrested  on  a  charge  of  conspiracy  to 
defraud  the  defendants,  which  charge  was  dismissed,  and  he 
remained  in  the  state  for  months  afterwards.  Possessed  of 
all  the  information  derived  from  an  examination  of  Oltman,  the 
defendants,  after  this  suit  was  commenced,  in  April,  1852,  joined 
in  a  commission  to  examine  him  on  interrogatories  in  the  state 
of  Indiana.  Though  the  plaintiffs  had  interrogated  him  to  but 
a  single  point,  there  were  sixteen  cross-interrogatories  pro* 
posed,  embracing  in  them  nearly  two  hundred  questions,  half  of 
which  had  no  relation  to  Schumacher,  or  his  death,  or  the  cir- 
cumstances under  which  he  was  drowned.  Seven  of  the  inter- 
rogatories, embracing  fifty  questions,  related  to  the  witness 
himself,  distinct  from  any  connection  with  or  knowledge  of  Schu« 
mscher,  the  precise  place  of  his  birth,  who  were  his  parents, 
the  name  of  his  father  and  his  occupation,  where  he  lived,  when 
the  witness  came  to  this  country,  by  what  route  he  came,  what 
his  occupation  was  before  he  left,  with  whom  he  lived,  the  places 
where  he  lived,  and  the  persons  with  whom  he  pursued  his  sev- 
eral occupations,  who  came  with  him  to  this  country,  what  had 
been  his  occupation  each  month  since  his  arrival,  who  he  had 
worked  for  particularly,  the  compensation  that  he  had  received, 
and  generally  every  act  of  his  life  since  his  arrival  in  the  Uni* 
ted  States.  Two  of  the  interrogatories  related  solely  to  Martin 
and  Yalton,  embracing  thirty-four  questions  respecting  the  ped- 
igree of  each,  their  business,  how  old  the  witness  supposed  they 
were,  whether  they  were  ever  married,  or  had  any  children,  and 
how  many.  There  was  but  one  interrogatory  as  to  the  circum- 
stances of  Schumacher's  death,  and  that  embraced  fifty-three 
distinct  questions.  We  are  told  now,  that  in  the  first  interrog- 
atory, among  other  things,  he  was  required  to  state  whether  he 


so  CASES  IN  THE  SUPREME  OOtJRT. 

YaltoQ  V,  National  Loan  Fund  Life  ABraranoe  Society. 

pursued  one  or  more  occupations  before  he  left  Germany,  and 
to  describe  each  particularly,  and  also  the  places  where,  and  the 
persons  with  whom,  he  pursued  such  occupations ;  and  that  by 
his  answer  he  designedly  evaded  the  inquiries.  But  conceding 
that  these  precise  inquiries  were  material  and  pertinent,  was 
there  any  design  apparent  to  evade  answering?  He  was  asked 
what  his  occupation  was  before  he  left  Germany,  and  whether 
he  pursued  one  or  more  occupations ;  and  with  whom,  and  where 
he  lived,  before  he  left.  To  these  inquiries  he  answered  that 
his  occupation  .was  that  of  clerk  in  a  court  of  justice;  that  he 
lived  with  his  mother,  (having  previously  said  that  his  father 
had  been  dead  about  ten  years,)  naming  the  town,  county  and 
dukedom ;  that  he  followed  sometimes  the  mixing  of  liquors  in 
Ovelegonne  and  in  Bremen,  but  did  not  recollect  the  names  of 
the  persons  that  he  mixed  liquors  for ;  that  he  mixed  liquors 
when  travelifigj  that  is,  when  away  from  his  place  of  residence. 
This  was  substantially  answering  the  inquiries,  and  in  a  way 
that  a  person  would  ordinarily  answer  them.  It  is  now  said 
that  he  wholly  fiiiled  to  give  the  title  of  the  court  of  justice  of 
which  he  was  clerk,  or  the  place  where  it  was  held,  or  the  names 
of  the  judges,  or  the  persons  under  whom  he  acted  as  clerk. 
But  did  the  interrogatory  as  to  what  occupation  he  had  pursued 
suggest  to  the  witness  that  he  was  to  answer  as  to  these  things  ? 
Besides,  the  frame  of  the  interrogatories  was  calculated  to  lead 
the  witness  precisely  to  the  answers  given.  The  first  question 
was  as  to  his  occupation.  This  he  answered  by  stating  that  it 
was  that  of  clerk  in  a  court.  The  next  inquiry  was  whether  he 
pursued  one  or  more  occupations  ;  and  this  was  followed  by  an 
inquiry,  not  as  to  what  occupations  he  had  pursued,  but  with 
whom  and  where  he  lived  before  he  left ;  and  he  was  then  asked 
to  describe  with  whom  and  where  he  lived ;  and  getting  baek  to 
the  question  of  occupation,  the  places  where,  and  with  whom  he 
pursued  such  occupations.  I  confess  I  can  perceive  no  design 
to  evade  answering :  but  if  the  defendants  have  failed  to  get  a 
full  description  of  the  court  in  which  the  witness  acted  as  clerk, 
it  was  not  because  the  witness  strove  to  conceal  the  information, 
but  because  the  interrogatory  failed  to  convey  to  him  the  idea 
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ihat  it  was  iraBted  for  any  purpose.  Again ;  had  he  evaded 
answering  fiiUj  as  to  the  persons  with  whom  he  had  pursned 
any  particalar  occupation  in  Germany,  it  would  have  been  no 
ground  for  suppressing  the  deposition ;  nor,  had  he  been  upon 
the  stand  and  refused  to  answer,  for  striking  out  his  evidence 
altogether.  The  inquiry  was  in  no  way  pertinent  or  material. 
The  witness  could  not  be  impeached  in  that  way.  The  determi- 
nation of  the  issues  in  the  action  did  not  depend  on  his  ''  story" 
being  believed  in  regard  to  these  collateral  and  irrelevant  mat- 
ters, nor  did  it  require  that  the  court  and  jury  should  be  enter- 
tained with  the  history  of  the  witness'  life  in  its  minutest  par- 
ticulars. As  well  might  the  plaintiffs'  counsel  have  insisted 
that  the  testimony  of  the  principal  witness  for  the  defense,  who 
was  also  a  foreigner,  should  have  been  struck  out  of  the  case, 
for  failing  to  answer  or  evading  an  inquiry  as  to  his  private  life 
before  leaving  England.  It  will  scarcely  be  pretended  that  the 
deposition  of  a  witness  taken  on  commission  is  to  be  wholly 
suppressed  for  the  reason  that  there  has  been  a  &Unre  to  answer 
fully  all  the  impertinent  and  immaterial  interrogatories  that 
the  ingenuity  of  counsel  may  suggest. 

The  ninth  cross-interrogatory  required  Oltman  to  answer  as 
to  the  business  in  which,  after  May  1850,  Martin  and  Yalton 
were  engaged,  of  whom  they  bought,  and  to  whom  they  sold, 
to  state  the  names  of  both,  and  what  they  bought  and  sold. 
Oltman  had  answered,  to  previous  interrogatories,  that  after 
May,  1850,  the  firm  of  Yalton,  Martin  6b  Co.  were  engaged  in 
the  grocery  and  commission  business  in  Albany ;  that  in  July, 
1850,  he  first  went  into  their  employ  as  porter,  remaining  until 
the  latter  part  of  August ;  that  this  was  the  first  he  knew  of 
the  firm,  that  he  was  then  in  New  York,  until  the  fore  part  of 
September,  and  until  after  the  death  of  Schumacher,  when  he 
returned  to  Albany,  and  remained  in  the  employment  of  the 
firm  as  porter  until  March,  1851.  He  was  then  inquired  of  as 
to  the  business  Martin  &  Yalton  were  engaged  in  after  May, 
1850,  and  required  not  only  to  describe  this,  but  to  name  the 
persons  of  whom  they  bought,  and  to  whom  they  sold.  His 
answer  was  that  he  knew  nothing  of  the  business  of  the  firm 
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until  after  the  forepart  of  July,  1850.  As  the  interrogatory 
was  of  the  most  comprehensive  character,  it  is  not  probable 
that  it  could  have  been  answered  fully  by  anybody,  much  less  by 
a  mere  porter  in  the  store  of  Valton,  Martin  &  Go.  But  he 
might  have  stated  that  he  had  no  knowledge  respecting  the 
names  of  those  with  whom  the  firm  dealt,  or  all  or  any  of  the 
articles  which  they  bought  or  sold.  But  it  is  said  because 
this  was  not  done  that  the  answer  was  palpably  and  intention- 
ally evasive  of  proper  and  material  interrogatories,  (not  that 
there  was  a  refusal  to  answer,)  and  that  the  court  should  hare 
adjudged  such  intention  and  suppressed  the  deposition.  But  I 
do  not  think  so.  The  business  in  whicti  Yalton  &^  Martin  were 
engaged  after  May,  1850,  so  far  as  it  came  under  the  knowl- 
edge of  the  witness,  had  been  previously  given,  and  he  had 
already  stated  that  he  knew  nothing  of  it  until  July,  1850,  nor 
after  March,  1851.  It  was  in  no  sense  pertinent  to  the  issues 
to  be  tried,  to  know  with  whom  Yalton  &  Martin  dealt,  or  the 
names  of  their  customers,  or  to  have  a  specification  of  the 
articles  which  they  bought  or  sold.  Besides,  if  material,  these 
were  matters  purely  collateral  and  incidental,  and  in  no  man* 
ner  afiecting  the  main  point  of  Oltman's  testimony,  and  which 
eould  without  difficulty  be  proved  by  other  witnesses.  But  the 
whole  interrogatory  was  impertinent  and  immaterial.  It  was 
not  a  ground  of  defense  in  the  action,  either  made  so  by  the 
pleadings  or  proof,  that  though  Martin  and  Yalton  pretended  to  be 
engaged  as  liquor  dealers,  their  real  business  was  to  practice  a 
fraud  upon  the  defendants.  The  whole  proof  showed  that  there 
was  no  doubt  as  to  the  kind  of  business  in  which  they  were  engage 
ed ;  and  if  Martin  and  Yalton  had  contemplated  this  as  a  mere 
show,  and  kept  up  the  farce  for  eight  months  after  the  liability  of 
the  defendants  had  been  fixed,  if  liable  at  all,  it  could  have 
been  no  defense,  unless  Schumacher  had  been  shown  to  be  con- 
nected with  the  plot  to  defraud.  What  Martin  or  Yalton  con- 
templated or  pretended,  or  what  business  they  were  engaged 
in,  apart  from  Schumacher,  was  of  no  importance.  Indeed,  it  was 
not  at  all  material  with  whom  the  firm  dealt,  or  what,  particu- 
larly, they  bought  and  sold.    These  inquiries  could  have  no 
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bearing  upon  the  qaeation  of  a  conspiracy  on  ih«  part  of  Valtoni 
Martin  &  Co.  to  defraud  the  defendants  by  procuring  the 
policy,  and  then  murdering  or  secreting  Schumacher,  that  the 
surviving  conspirators  might  enjoy  the  fruits  of  the  diabolical 
firaud.  Had  Oltman  been  on  the  stand  and  an  interrogatory  re- 
specting Martin  d&  Yalton  alone,  so  general  in  its  character,  and 
extending  beyond  the  period  of  Schumacher's  alleged  death,  been 
propounded  to  the  witness,  I  do  not  think  upon  his  refusing 
to  answer  more  fully  than  he  did,  that  I  should  have  been  justi- 
fied in  striking  out  the  whole  of  his  testimony.  It  would  have 
been  an  unsatisfiictory  reason  for  depriving  the  pUuntiffs  of  the 
testimony  of  <me  of  their  witnesses  because  of  a  refusal  to  aur 
swer  an  interrogatory  as  to  matters  having  no  direct  bearing 
upon  the  issues  on  triaL  But  still  less  satis&ctory  would  be 
the  reason,  where,  as  in  this  case,  there  was  no  direct  refuse]^ 
and  whether  the  witness  mistook  the  tenor  of  the  inquiries  or 
intentionally  evaded  answering  was  not  clearly  apparent 

I  cannot  bring  my  mind  to  the  conclusion  that  there  was  any 
error  in  refusing  to  suppress  the  deposition,  that  should  coiv- 
strain  us  to  grant  a  new  triaL 

2.  The  agent  of  the  defendants  at  Albany,  and  through 
whom  the  policy  was  procured,  was  put  upon  the  stand  as  a 
witness  for  the  defendants,  and  among  other  things,  testified 
that  on  the  7th  of  September,  1850,  he  heard  of  Schumadih 
er's  death;  that  Martin  told  him  there  was  a  person  at  the 
store  that  could  tell  him  all  about  it ;  that  he  accompanied 
Martin  to  the  store  and  saw  Oltman,  and  asked  him  how  the 
death  occurred.  The  defendants  then  offered  to  show,  by  the 
witness,  what  Oltman  said,  in  the  presence  of  Martin,  aboui 
the  death  of  Schumacher.  The  jdaintifis  objected  to  the  evi- 
dence ai  Oltman's  declarations,  and  the  objection  was  sustain- 
ed. Upon  what  principle  they  were  entitled  to  the  declarations 
d  Oltman,  or  to  the  details  of  a  conversation  between  their 
«gent  and  Oltman,  the  plaintiffs  did  not  inform  the  court  on  the 
trial ;  and  so  little  confidence  had  they  in  the  exception,  they 
4id  not  even  urge  it  as  a  point  to  be  considered  on  tiiis  motioa. 
They  had  neither  attempted  nor  laid  any  foundation  fiv  m' 
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peaching  the  witness  by  showing  contradictory  statements  made 
by  him  as  to  a  material  fact.  Oltman  had  not  been  interro- 
gated respecting  the  conversation  at  the  store  of  Yalton,  Mar- 
tin &  Co.  My  brother  Harris  is  mistaken  in  supposing  that 
Oltman  had  been  fully  interrogated  as  to  what  he  had  said  on 
that  occasion.  After  the  offer  was  excluded,  the  defendants' 
agent  testified  that  on  the  afternoon  of  the  same  day,  Oltman 
went  with  him  to  an  attorney's  office,  and  he  was  there  from 
an  hour  and  a  quarter  to  an  hour  and  a  half;  and  on  his  cross- 
examination  he  stated  that  the  attorney  questioned  Oltman 
first,  and  then  his  brother  took  it  up ;  he  (Lacy)  took  minutes  of 
his  testimony,  and  so  did  the  attorney,  and  he  (Lacy)  saw 
those  minutes  only  a  day  or  two  before  the  trial.  Li  the  elev- 
enth cross-interrogatory,  Oltman  had  been  asked  if  he  did  not 
make  to  Lacy  or  the  attorney  a  statement  of  the  occurrence, 
and  the  twelfth  cross-interrogatory  was  directed  to  some  of  the 
particulars  of  the  statement  made  at  the  attorney's  office.  To 
this  he  answered  that  he  did  not  know  what  he  had  stated  to 
them.  Oltman,  in  answering  the  eleventh  interrogatory,  said 
that  he  first  saw  the  defendants'  agent  in  the  store  of  the  firm ; 
that  he  asked  him  some  questions,  and  then  told  him  he  was  going 
to  take  him  before  the  insurance  company  for  examination  ;  and 
he  did  take  him  to  the  attorney's  office ;  but  Oltman  did  not 
attempt  to  state  the  conversation  at  the  store,  or  declare  his 
want  of  recollection  of  the  questions  propounded  to  him  on  that 
occasion,  or  the  answers  given.  Indeed,  from  the  form  of  the 
offer  it  is  quite  apparent  that  the  defendants'  counsel  supposed 
that  the  evidence  was  admissible,  not  because  a  foundation  had 
been  laid  by  previous  interrogation  of  Oltman,  to  show  that  he 
had  made  contradictory  statements,  but  because  Martin  was 
present  at  the  time  the  declarations  were  made ;  and  they  did  not 
even  offer  to  show  that  Martin  heard  the  conversation,  or  that 
though  present,  he  must,  from  his  position,  necessarily  have 
heard  it  The  offer  was  in  the  most  general  form,  and  nothing 
was  stated  to  show  the  relevancy  of  the  proposed  proof.  Un- 
der such  circumstances,  I  cannot  see  that  there  is  a  reasonable 
ground,  now,  for  imputing  error  in  ejLoluding  the  offered  evi- 
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dence  of  Oltman's  declarations.    {Fairchild  y.  Casey  24  Wend. 
881,  384.) 

8.  The  defendants'  counsel  submitted  eleven  distinct  propo- 
sitions, with  the  request  to  charge  each  as  proposed.  The  court 
refused  to  charge  upon  all  the  propositions  in  the  form  present- 
ed, except  in  respect  to  the  first  proposition.  The  fourth  re- 
quest was,  that  if  the  jury  should  find  that  Martin  and  Yalton, 
or  either  of  them,  procured  or  paid  for  this  policy,  for  their  or 
either  of  their  benefit,  though  with  the  assent  of  Schumacher, 
then  the  policy  was  void,  as  being  a  wager  policy.  This  the 
judge  declined  to  charge,  and  I  think  he  might  safely  have  put 
his  refusal  upon  the  ground  that  there  was  no  question  of  the 
kind  in  the  case.  The  answer  of  the  defendants  did  not  allege 
or  set  up  any  matter  or  thing,  showing  the  policy  to  have  been 
void  under  the  statute  against  wagers ;  nor  was  it  pretended 
that  Martin  and  Yalton,  or  either  of  them,  procured  or  paid  for 
the  policy,  for  their  benefit,  with  the  assent  of  Schumacher ; 
even  if  the  proof  of  those  &cts  would  have  made  it  a  gambling 
or  wagering  policy  within  the  statute.  There  was  no  proof  ex- 
cept a  feeble  effort  of  the  defendants'  agent,  evidently  thought 
of  long  after  the  transaction  occurred,  to  give  it  such  a  coloring 
that  Martin  or  Yalton,  or  either  of  them,  were  the  persons 
really  effectmg  the  insurance,  and  not  Suhumacher,  or  that 
Schumacher  was  put  forward  by  Martin  as  the  mere  instrument 
through  whom  the  statute  against  wagers  might  be  evaded. 
Even  this  effort  conflicted  widi  all  the  other  evidence  in  the 
case,  written  or  unwritten,  with  the  acts  of  the  defendants,  and 
even  of  the  agent  himself.  There  was  no  sufficient  evidence  to 
warrant  the  jury  in  finding  that  either  Martin  or  Yalton,  with 
the  assent  of  Schumacher,  procured  the  policy  for  the  exclusive 
benefit  of  either.  Indeed,  the  evidence  showed  a  state  of  facts 
directly  hostile  to  this  theory.  Schumacher  was  the  person 
with  whom  the  defendants  contracted,  and  the  legal  presump- 
tion is  that  the  policy  was  for  his  benefit,  and  not  for  that  of 
any  other  person.  He  had  an  insurable  interest  in  his  own 
life.  No  use  by  him  of  the  policy,  subsequent  to  the  contract 
of  insurance,  could  conTert  it  into  a  wager  policy.    If  valid  in 
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its  inoeption  he  might  dispose  of  it  as  he  pleased.  I  do  not  qii« 
derstand  that  there  can  be  a  wager  policy  within  the  statute, 
•unless  the  contract  of  insurance  is  made  with  a  party  who  has  '^ 
no  insurable  interest  in  the  life  insured  ;  and  that  the  term  can  j 
nerer  apply  when  the  policy  is  issued  to  the  party  whose  life  is  j 
insured,  and  when  thus  the  contract  is  made  directly  with  himy 
{PeoMs  Nisi  Prius  Cases^  150.  Chdsal  y.  Solden,  9  East, 
72.  Lard  y.  DaU^  12  Mass.  R.  11^)  Schumacher  being  the 
person  with  whom  the  defendants  dealt,  (and  they  assumed  not 
to  deal  with  any  other,)  he  had  confessedly  an  insurable  inter* 
est,  and  no  arrangement  for  the  future  disposition  of  the  policy, 
made  with  a  third  party,  either  before  or  after  it  was  obtained, 
certainly  not  afterwards,  could  make  it  a  wager  policy.  Martin 
or  Yalton  might  haye  contemplated  the  securing  of  a  subsequent 
interest  in  the  policy,  but  if  Schumacher  was  at  all  interested 
at  the  inception  of  the  contract,  such  contract  could  not  be  toid, 
for  the  reason  that  the  statute  against  wagering  had  been  yio« 
lated.  Schumacher,  at  the  time  the  policy  was  procured,  may 
have  possessed  but  small  means ;  Martin  may  possibly  haye 
advanced  the  money  for  the  payment  of  the  first  premium,  but 
if  it  were  so,  the  defendants  contracted  with  Schumacher ;  he 
was  exclusively  the  party  insured.  The  policy  was  made  in 
whole  or  in  part  for  his  benefit.  It  was  optional  with  him 
whether  Martin  or  Yalton  should  ever  have  any  interest  in  it ; 
and  indeed,  by  subsequent  arrangement,  they  were  excluded, 
from  all  interest,  except  upon  the  happening  of  the  contingency 
of  Schumacher's  dying  unmarried,  during  the  continuance  of 
the  copartnership*  It  was  manifestly,  therefore,  no  wager  policy. 
To  have  made  it  such,  Martin  or  Yalton,  without  any  pecuniary 
interest  in  Schumacher's  life,  must  have  insured  it,  for  their  ex- 
elusive  benefit ;  and  it  is  even  doubtful — ^the  policy  not  having 
been  issued  to  or  the  contract  made  with  them — whether  the 
defendants  could  avoid  this  contract  upon  the  ground  that  it 
was  prohibited  by  the  statute  against  wagers.  In  the  case  of 
Wainwrigkt  v.  Blandy  (1  Mood.  ^  Rob.  481 ;  same  easSj  1 
Meeson  ^  Welsby^  82,)  the  policy^  was  issued  in  the  name  of 
Heleii  F.  P.  Abetcionbie,  who  was  vtk  inrphan,  and  resided 
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with  the  plaintiff,  a  near  relative.  Her  only  means  of  snbsist- 
enoe  was  an  annual  pension  of  ten  pounds.  At  the  trial,  it 
elearly  appeared  that  the  policy  was  effected  by  her,  by  the 
persuasion  and  for  the  benefit  of  the  plaintiff  and  his  wife,  who 
was  the  half  sister  of  the  assured  ;  and  that  the  premiums  were 
paid  by  the  plaintiff.  At  her  first  attendance  at  the  company's 
office,  with  Mrs.  Wainwright,  she  represented  that  the  insurance 
was  intended  to  secure  a  sum  of  money  to  her  sister,  which  she 
should  be  able  to  do  if  she  outliTed  the  term  of  two  years ;  and 
that  on  being  asked  by  the  actuary  whether  she  had  effected  in« 
surances  with  any  other  office,  she  answered,  ^  I  wish  to  insure 
£6000,  but  as  your  office  only  takes  £8000, 1  shall  propose 
£2000  to  some  other  office."  It  was  proved  that  she  had  pre- 
wnuly  effected  insurances,  with  various  offices,  all  of  them  for 
a  period  of  two  years  only,  to  the  amount  in  the  wholO)  of 
£11,000.  On  being  informed  subsequently,  by  the  actuary, 
that  the  directors  were  much  displeased  at  her  not  answering 
his  former  question  in  a  ^traightfi)rward  way,  she  said,  ^I 
know  very  little  of  the  business  myself;  I  do  as  my  friends  di^ 
rect  me."  She  died  suddenly,  some  two  months  after  effecting 
the  insurance,  having  by  her  will  bequeathed  the  benefit  of  her 
policies  to  her  sister,  and  appointed  the  plaintiff  her  sole  execu- 
t(Mr.  The  plaintiff,  as  her  executor,  swore  her  personal  property, 
not  to  exceed  £100 ;  and  it  was  proved  that  she  was  in  fiict  in 
indigent  circumstances,  and  without  the  means  of  paying  the 
premiums.  Lord  Abinger  left  it  to  the  jury  to  say,  firsts  wheth- 
er the  assurance  was  effected  by  the  deceased  bonajide  for  her 
own  benefit,  or  as  the  agent  of  Wainwright ;  secondly,  whether 
the  false  representations  made  by  Miss  Abercrombie  related  to 
a  matter  materia)  to  be  known  by  the  defendants  as  insurers. 
The  jury  found  that  she  effected  the  insurance  as  the  plain* 
tiff's  agent,  and  for  his  benefit,  and  that  the  false  represonta- 
tions  were  on  material  points ;  and  a  verdict  was  thereupon  en<* 
tered  for  the  defendants.  On  the  motion  for  anew  trial,  in  the 
court  of  exchequer,  the  rule  was  refused,  on  the  ground  that  the 
policy  was  avoided  by  the  false  representations,  both  Lord  Ab- 
inger aad  Parkej  JB.  conceding  there  was  doubt  on  the  other 
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point.  So  that  in  a  case  baldly  showing  that  the  insarance  had 
not  been  effected  bonafde  by  the  person  whose  life  was  insared, 
for  her  own  benefit,  and  where  the  jury  found  that  she  acted 
in  obtaining  the  policy^  not  for  herself,  but  as  the  agent  of  an- 
other, and  for  his  benefit,  it  was  doubted  whether  the  policy 
was  thereby  avoided.  The  court  was  unwilling  to  rest  its  de- 
cision  on  this  ground,  or  to  hold  that  a  person  cannot  insure  his 
own  life,  for  the  benefit  of  another  who  has  no  insurable  interestf 
and  who  himself  pays  the  premium  ;  or  that  a  contract  made 
and  a  policy  effected  under  those  circumstances,  falls  within  the 
statute  against  wagers,  and  that  such  a  contract  and  policy  may 
be  avoided.  -  Our  statute  does  not  define  what  shall  be  a  wager^^ 
ing  policy,  but  in  terms  inhibits  courts  from  construing  it  so  as  - 
to  include  within  its  operation  '*  insurances  made  in  good  fiaiith 
for  the  security  or  indemnity  of  the  party  insured/'  and  that  the 
section  declaring  void  **  all  contracts  for  or  on  account  of  any 
money  or  property  or  thing  in  action,  wagered,  bet  or  staked," 
might  not  receive  too  enlarged  a  signification,  expressly,  by  a 
succeeding  section,  provides  that  it  shall  not  be  extended  so  as 
to  prohibit  or  in  any  way  affect  insurance  contracts  made  in 
good  &ith,  for  the  security  or  indemnity  of  the  insured  party. 
The  statute  nowhere  declares  that  only  insurance  contracts  of 
the  latter  description  shall  be  valid.  The  mischief  against 
which  it  was  exclusively*  aimed  was  wagering,  "  made  to  depend 
upon  any  gaming  by  lot  or  chance,  or  upon  any  lot,  chance, 
casualty,  or  unknown  or  contingent  event  whatever,"  (1  R.  S. 
662,  hh  8, 10.)  It  is  only  when  an  insurance  contract  falls  within  f 
the  category  of  a  mere  wager  or  bet — a  simple  gaming  adven-  i 
ture — that  the  statute  can  even  by  construction  apply.  It  is  a « 
question  of  legal  construction  always,  whether  an.  insurance 
contract  comes  within  the  purview  of  the  statute  against  betting  ; 
and  gaming.  Courts  have  held  that  where  A.  insures  the  life  ^ 
of  B.,  having  no  pecuniary  or  other  insurable  interest  in  such 
life,  it  is  a  gaming  transaction  merely,  and  being  forbidden,  any 
contract  for  or  on  account  thereof  is  void ;  but  it  has  never  been 
adjudged  (at  least  no  such  case  has  come  under  my  knowledge,) 
that  where  a  party  insures  kia  own  life^  even  for  the  benefit  of 
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snother,  the  latter*  advancing  the  money  to  pay  the  premium, 
BQch  contract  is  void  for  the  reason  that  the  statute  against  bet* 
ting  and  gaming  has  been  violated.  Nor  have  I  ever  before 
heard  it  pretended  that  the  insurer  could  avoid  his  contract 
made  with  the  person  whose  life  was  insured,  and  who  had  an 
unquestionably  insurable  interest,  because  the  latter  chose  to 
insure  for  the  benefit  of  a  friend,  even  though  that  friend  ad- 
yaneed  the  premium,  and  may  have  urged  the  making  of  the 
contract ;  and  this  too  upon  the  ground  exclusively  of  an  alleged 
evasion  of  the  statute  against  wagers.  In  Lard  v.  Doll,  (12 
Mass.  R.  Ill,)  a  brother  contracted  with  an  underwriter,  giving 
his  own  note  for  the  premium,  and  took  the  policy  in  the  name 
of  his  sister,  and  for  her  benefit.  She  was  a  person  of  no  prop- 
erty, and  at  the  time  of  the  insurance  was  entirely  dependent 
for  subsistence  on  her  brother.  Tet  it  was  not  pretended  that 
the  policy  was  void  for  the  reason  that  it  was  procured  and  paid 
for  by  the  brother.  But  a  question  was  raised,  which  was  one 
of  law  purely,  whether  she  had  an  interest  in  the  subject  mat- 
ter insured,  else  otherwise,  as  was  said  by  the  court,  it  would 
be  a  mere  wager  policy. 

It  is  to  be  observed,  that  in  the  case  at  bar  the  fiict  was  as- 
sumed by  the  defendants'  counsel,  that  Martin  &,  Valton  had 
no  insurable  interest  in  the  life  of  Schumacher,  (an  assumption 
not  sustained  by  the  evidence,)  and  assuming  this,  the  judge 
was  asked  to  instruct  the  jury  that  if  they  should  find  that  they, 
or  either  of  them  procured  or  paid  for  this  policy,  (that  is,  the 
one  on  Schumacher's  life,  and  which  the  evidence  of  the 
defendants  showed  that  he  had  applied  for  and  obtained,) 
for  their  or  either  of  their  benefit,  though  with  the  assent  of 
Schumacher,  then  the  policy  was  void  as  being  a  wager  policy. 
The  request  was,  substantially,  that  the  judge  should  charge  the 
jury  that  either  the  procurement  of  the  policy  by  Martin  &, 
Valton,  for  their  benefit,  or  the  payment  of  the  premium  by 
them,  with  the  assent  of  Schumacher,  constituted  the  policy 
which  had  been  applied  fbr  by  and  issued  to  the  latter,  a  wager 
policy,  and  rendered  it  void.  In  the  face  of  the  defendants'  own 
evideuM  that  Schumacher  applied  in  writing  for  the  policy,  that 
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it  was  issued  to  him,  and  that  the  defendants  receipted  the  pre- 
mium as  being  paid  by  him,  I  was  asked  to  submit  the  question 
of  fact  to  the  jury  whether  Martin  A  Valton,  or  either  of  themi 
had  procured  or  paid  for  the  policy  for  their  joint  or  separate 
benefit,  there  being  no  evidence  whatever  connecting  Valton 
with  its  procurement,  and  none  really  connecting  Martin,  except 
the  fact  alleged  by  the  defendants'  agent,  that  Martin  originally 
suggested  the  insurance,  and  accompanied  Schumacher  when 
the  application  was  made,  and  when  he  was  examined  by  the 
defendants'  examining  physician.  And  further  I  was  asked  to 
allow  the  jury  to  speculate  on  the  question  whether  Martin  ^' 
Valton  did  not  really  pay  the  premiums,  because  the  defend- 
ants'  agent  had  sworn  that  Martin  had  handed  him  the  money, 
and  a  hotel  keeper  had  testified  that  Schumacher  proposed  at 
one  time,  in  New  York,  to  have  Valton  become  responsible  for 
his  board ;  though  it  was  shown  that  the  premium  for  the  sec- 
ond quarter,  which  Lacy  testified  that  he  understood  had  been 
left  at  his  house  by  Martin,  in  his  absence,  had  come  from  Schu- 
macher  himself.  And  further,  permitting  the  jury  to  roam  in 
the  region  of  conjecture  and  speculation,  should  they  finally 
conclude  that  the  whole  thing  was  a  device  of  Martin  &  Valton 
to  obtain  an  bsuranoe  upon  Schumacher's  life,  with  his  assenti 
for  their  benefit,  I  was  to  instruct  them  that  the  policy  issued 
to  Schumacher  was,  in  law,  a  wager  policy,  and  being  void,  their 
verdict  must  be  for  the  defendants.  Either  the  procurement 
of  the  policy  or  the  payment  of  the  premiums,  if  they  or  either 
of  them  contemplated  a  benefit  from  the  insurance,  according  to 
this  theory,  made  the  transaction  a  forbidden  wager,  and  the 
instrument  issued  to  Schumacher  ipso  facto  a  wager  policy. 
My  brother,  Harris,  is  not  inclined  to  go  to  the  extent  of  hold- 
ing that,  in  law,  it  would  be  what  has  been  heretofore  denomi- 
nated a  wager  policy ;  but  he  thinks  the  transaction  would  be 
palpably  an  attempt  to  evade  the  statute  against  betting  and 
gaming,  and  for  that  reason  the  jury  should  have  been  told  that 
the  policy  was  to  be  avoided.  But  if  this  were  the  law,  (of 
which  I  entertain  grave  doubts,)  I  was  not  requested  thus  to 
instmot  the  jury.    If  the  question  had  been  upon  an  evasion  of 


ALBANY— DECEMBER,  1854.  41 


Valton  V,  National  Loan  Fund  Lift  Aflrannoe  Society. 

the  statute,  there  would  have  been  still  a  farther  question  of 
fact  for  the  jury  to  find,  vis :  an  intention  of  the  assured  to 
evade  it 

The  policy  issued  to  Schumacher,  and  upon  which  the 
action  was  brought,  was  in  no  legal  sense  a  wager  policy. 
Nor,  had  the  jury  found  the  facts  that  it  was  issued  to  Schu* 
macher  by  the  procurement  of  Martin  or  Yalton,  for  their  ex- 
clusive benefit,  or  that  the  premiums  were  paid  by  them,  would 
it  have  been  invalid.  Besides,  there  was  no  competent  evidence 
in  the  case  to  sustain  such  a  finding,  or  to  justify  the  court  in 
submitting  tbe  question  of  an  attempt  to  evade  the  law  against 
wagers.  No  such  issue  was  maie  by  the  pleadings,  and  none 
euch  was  tried.  It  is  quite  probable  that  Schumacher,  at  the 
time  of  efiecting  the  insurance,  was  possessed  of  but  little  means. 
It  required  but  little,  as  the  quarterly  premium  was  less  than 
seventy  dollars.  It  may  be  that  Martin  urged  the  making  of 
the  contract,  and  aided  in  its  successful  completion ;  but  after 
all,  the  insurance  was  effected  by  Schumacher,  not  as  the  agent 
of  Yalton  6L  Martin,  and  for  their  exclusive  benefit,  but  for  the 
benefit,  in  part  at  least,  of  the  party  whose  life  was  insured.  It 
is  not  very  difficult,  from  the  evidence,  to  discover  the  motive 
which  induced  the  making  of  the  contract.  Martin,  Yalton  and 
Schumacher  proposed  to  form  a  partnership  in  the  business  of 
liquor  dealers.  The  two  former  alone  possessed  capital  to  any 
extent ;  but  Schumacher's  services  were  required,  as  he  was 
ekillful  in  what  is  termed  mixing  liquors.  He,  though  advanc- 
ing no  capital,  was  to  share  equally  in  the  profits,  from  the  be- 
ginning. In  lien  of  capital,  and  as  a  security  or  indemnity  to 
his  copartners,  an  insurance  was  effected  on  his  lifo ;  and  with 
the  understandiDg  that  if  he  should  die.  unmarried,  during  the 
continuance  of  the  copartnership,  the  benefit  of  the  policy  should 
go  to  the  survivors  of  the  firm.  Martin  and  Yalton  were  men 
with  fomilies ;  Schumacher  was  single.  If  he  married,  his  co- 
partners were  to  take  no  benefit  from  the  insurance.  He  was 
young  and  healthy ;  and  as  the  defendants'  examining  physician 
eertiified,  ^  a  good  risk,"  and  one  which  he  recommended  them 
to  accept    The  defendants'  agent  was  eager  to  obtain  the  riski 
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and  abated  not  a  jot,  though  believing  Schumacher,  from  his 
dress  and  demeanor,  to  be  the  porter,  and  not  a  partner  in  the 
firm.  The  defendants  took  the  risk,  and  received  the  first  quar- 
terly premium.  In  August,  1850,  another  premium  was  re- 
ceived, which  extended  the  policy  to  the  15th  of  November,  1850 ; 
and  there  is  no  reason  to  suppose,  from  the  conduct  and  acts  of 
the  agent,  that  had  Schumacher  survived  to  the  latter  period, 
there  would  then  have  been  any  attempt  to  repudiate  the  con- 
tract, or  that  he  would  not  have  receipted  the  premium,  then 
payable  by  its  terms.  But  Schumacher,  as  was  alleged,  was 
drowned  in  September,  1850,  and  while  the  policy  was  in  force ; 
and  from  thenceforth  the  defendants  refused  to  perform  their 
contract,  doubting  the  death  of  Schumacher,  but  if  dead,  alleg- 
ing as  a  principal  reason  for  refusal,  not  that  it  was  a  wager 
policy,  or  that  the  statute  against  wagers  had  been  intentionally 
evaded — ^not  that  in  fact  it  was  the  policy  of  Martin  &  Valton, 
though  issued  to  Schumacher,  and  hence  void  in  its  inception ; 
but  that  it  had  been  procured  by  fraud.  The  jury  found  that 
Schumacher  was  drowned  in  September,  1850,  and  that  the 
policy  was  not  procured  by  fraud.  They  found  in  favor  of  the 
plaintifTs  upon  all  the  issues  made  by  the  pleadings.  That  ver- 
dict is  not  against  evidence,  and  though  the  amount  in  contro- 
versy be  large,  the  defendants  should  be  held  to  their  contract. 
No  vague  suspicion  of  unfairness  should  induce  a  struggle  on 
our  part,  after  the  issues  of  fact  have  been  adjudged  in  favor  of 
the  plaintiffs,  to  search  out  some  legal  "  loop  hole,"  through 
which  the  defendants  may  get  the  case  to  another  jury. 

With  an  anxious  desire  to  correct  any  error  of  law  that  I  may 
have  committed  on  the  previous  trial,  I  have  not  been  able  to 
persuade  myself  that  those  suggested  by  my  brother  Harris, 
were  errors.    I  shall,  therefore,  vote  for  denying  a  new  trial. 

Watson,  J.,  concurred. 

Harris,  J.,  (dissentmg.)  This  case  is  characterized  by  a 
degree  of  novelty  far  beyond  any  thing  of  the  kind  with  which 
I  have  before  met.  Some  of  the  circumstances  are  so  strange, 
indeed,  that  they  demand  the  most  active  scrutiny.    The  prin« 
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eipal  actors,  Yalton,  Martin,  Schumacher  and  Oltman,  were  all 
Germans.  About  the  Ist  of  May,  1850,  Yalton,  Martin  and 
Schumacher  made  their  appearance  in  Albany,  and  pretended 
to  engage  in  the  liquor  business,  as  copartners.  Martin  had, 
indeed,  made  application  for  a  policy  of  insurance  for  $10,000 
upon  the  life  of  a  friend  of  his  partner  as  early  as  February  or 
March  in  that  year,  but  where  he  then  resided,  or  how  he  came 
to  make  the  application,  does  not  appear.  Of  the  previous  his- 
tory of  the  parties  we  learn  but  little  from  the  case,  and  that, 
chiefly,  from  the  testimony  of  Oltman.  Yalton,  who  had  been  a 
tanner,  and  at  one  time  had  kept  a  tavern  in  Germany,  came  to 
New  York  in  January,  1848.  He  lived  with  his  son-in-law,  who 
kept  a  grocery  and  liquor  store  in  New  York,  doing  nothing. 
Martin,  according  to  Oltman's  testimony,  had  traveled  in  Ger* 
many,  taking  orders  for  liquors,  cigars,  &c.  When  he  came 
to  this  country  does  not  appear,  but  Oltman  speaks  of  having 
seen  him  in  New  York  three  years  before  the  trial.  He  told 
Oltman  that  he  lived  in  the  upper  part  of  New  York  and 
sold  liquor,  but  Bussing,  Yalton's  son-in-law,  says  that  he  had 
lived  in  New  York  eight  years,  and  that  during  that  time  Mar- 
tin had  not  been  in  business  there.  Schumacher,  it  seems,  was 
from  Bremen.  Oltman  says  he  knew  him  there  more  than 
twelve  years  ago.  He  saw  him  often  "  at  the  public  houses^ 
nights,"  but  never  at  his  place  of  business,  though  he  thought 
he  was  a  clerk  or  bookkeeper  in  a  wine  store.  He  told  Oltman 
that  he  came  to  this  country  ten  years  ago^  but  where  he  had 
been,  or  how  he  had  been  employed,  we  are  not  informed.  The 
first  we  hear  of  him  in  America  is,  when  he  made  his  appear- 
ance in  Albany  in  May,  1850,  as  a  member  of  the  firm  of  Yal- 
ton, Martin  &  Co.  The  account  which  Oltman  gives  of  himself 
15,  that  in  Germany  he  had  been  a  clerk  in  a  court  of  justice, 
and  when  traveling  he  mixed  liquors.  He  came  to  this  country, 
late  in  the  year  1849,  and  was  without  employment  until  March 
fi>llowing,  when  he  hired  himself  to  a  farmer  on  Long  Island  for 
a  year,  BXjive  dollars  a  month.  His  employer  says  he  found 
him  a  little  tricky,  and  on  the  first  of  July  he  left  and  came  to 
Albany,  aad  became  a  porter  for  the  firm  of  Yalton,  Martin  dt 
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Oo.,  )re<)emng  wagee  at  the  mte  of  $15  per  mouth  and  boarding 
with  Martin.  He  lejft  Albany  in  March,  1851,  and  went  to 
Milwaukie.  From  that  time  to  September,  1852,  when  he  was 
examined  upon  oommiesion,  at  La  Porte  in  the  state  of  Indiana, 
he  had  been  drifting  about,  remaining  bnt  a  few  weeks  in  any 
single  place,  and  without  any  steady  employment. 

Whether  any  of  the  parties  had  any  money  when  the  business 
was  oommenced  at  Albany,  does  not  appear.  The  articles  of 
copartnership  do  not  reqidre  either  party  to  furnish  any  capital, 
and  there  is  no  evidence  that  any  was  in  fact  contributed.  Mr. 
Tracy,  of  whom  they  hired  their  store,  at  a  rent  of  $250,  and 
whose  place  of  business  was  opposite  theirs,  says  they  appeared 
to  be  doing  a  limited  business.  He  had  dealings  with  them  to 
the  amount  of  five  or  six  hundred  dollafs,  selling  them  goods 
upon  a  credit  of  three  months.  Mr.  Lacy,  whose  office  was  also 
opposite  the  store,  had  his  attention  frequently  directed  to  it, 
and  saw  that  little  or  nothing  was  going  on  there.  He  saw  a 
few  barrels  lying  there,  and  occasionally  saw  Schumacher  go  out 
with  demijohns  and  baskets  of  liquor.  That  three  partners,  en-* 
gaged  in  such  a  business,  should  require  the  services  of  a  man 
like  Oltman,  as  a  porter,  especially  when  Schumacher,  according 
to  the  evidence,  continued,  as  well  afterwards  as  before,  to  act 
as  the  porter  of  the  establishment,  is  a  little  remarkable.  Valton 
spent  much  of  his  time  in  New  York,  and  the  only  business  in 
which  Martin  is  shown  to  have  been  engaged  was  that  of  ob« 
taining  and  securing  for  the  benefit  of  himself  and  Yalton  this 
large  policy  upon  the  life  of  Schumaelier. 

When  Schumacher  finally  left  Albany,  or  under  what  circum* 
stancM  he  left,  the  case  does  not  disclose.  Bussing  speaks  of 
having  seen  him  at  his  store  several  times — he  mentions  three 
or  four  occasions — between  the  latter  part  of  May  and  the  mid« 
die  of  August.  That  be  was  destitute  of  money  appears  from 
the  fiftct  that  when,  on  the  28d  of  August,  he  went  to  the  Shake- 
speare Hotel  to  board,  he  proposed  to  pay  for  his  board  in  ad- 
vance, as  he  had  no  baggage,  and  said  he  would  fetch  the  money 
firoM  his  bosSy  referring  to  Valton.  That  he  had  been  staying 
k  New  Yonk  before  be  west  to  theShakeqptfare  HoM;  appears 
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from  the  fiict  that  the  letter  which  purported  to  enclose  to  Martin 
the  seeond  quarter's  preminm  upon  his  policy,  bears  date,  and  was 
postmarked  in  New  York  two  days  before.  Nor  is  it  very  likely 
that  he  woald  have  had  occasion  to  send  back  such  a  letter,  if 
ho  had  himself  bnt  just  before  left  Albany.  What  he  was  doing 
all  this  while  in  New  York  does  not  in  any  way  appear,  except 
that  Oltman  says  he  told  him  he  went  to  New  York  to  procure 
a  store  for  the  firm.  That  this  was  in  fact  his  business,  there 
is  not  much  reason  to  believe.  There  is  no  evidence  that  the 
firm  contemplated  either  a  removal  to  New  York,  or  the  estab- 
lishment of  a  branch  of  their  business  there.  And,  besides, 
Valton  was  already  there,  and  had  been  for  a  considerable  part 
of  the  summer,  and  if  a  store  was  desired,  he  would  have  been, 
it  would  seem,  quite  competent  to  obtain  it 

Again ;  it  is  a  little  singular  that  when  Valton  and  Schuma* 
cher  were  both  in  New  York,  Oltman  too  should  take  occasion 
to  go,  and  to  remain  there  for  several  days. '  He  says  he  went 
to  look  for  a,  friend  that  he  heard  was  to  be  there.  Whether 
that  friend  was  Schumacher  does  not  appear.  At  any  rate,  he 
was  so  fortunate  as  to  find  him  striding  upon  the  wharf,  upon 
his  arrival,  and  we  hear  nothing  more  of  any  other  friend.  And 
then,  the  incidents  connected  with  the  drowning,  as  they  are 
related  by  Oltman,  are  marvellously  strange.  The  very  prop- 
osition of  Schumach^  to  go  a  fishing,  at  such  a  time,  and  in 
mch  a  place,  and  under  such  circumstances,  is  strange.  The 
account  given  by  Oltman  of  the  manner  in  which  the  accident 
occurred,  is  strange.  The  conduct  of  Oltman,  afterwards,  is 
strange.  It  is  strange,  that  though  he  afterwards  went  to  the 
man  of  whom  the  boat  was  hired  to  know  if  he  had  obtained  it, 
he  should  be  entirely  unable  to  give  any  information  either  as 
to  his  name  or  residence,  so  that  he  may  be  found.  It  is  strange, 
too,  that  after  the  body  alleged  to  be  that  of  Schumacher  was 
fbuid,  there  was  no  one  to  identify  it  but  this  same  witness  Olt- 
man. It  is  a  suspicious  circumstance,  too,  that  Martin,  after 
having  sold  out  his  interest  in  the  policy  to  the  plaintifi*  Adams, 
should  have  disappeared,  and  that  no  one,  neither  Bussing  nor 
OhmaMk,  Aodld  knew  what  had  become  of  him.    He  might  have 


46  OASES  IN  THE  SUPREME  COURT. 


Valton  V.  National  Loan  Fund  Life  Assurance  Society 

been  a  most  material  witness  in  the  case.  There  are  many  cir- 
cumstances which  need  explanation,  and  which  might,  p^haps^ 
have  been  explained  by  him,  if  the  transaction  was  entirely  fair. 

But  the  evidence  was  fairly  and  properly  submitted  to  the 
jury,  and  their  verdict  upon  the  question  of  fraud  is  conclusive. 
The  application  for  a  new  trial  must,  therefore,  be  denied,  unless 
some  error  has  been  committed,  either  in  the  admission  or  re- 
jection of  evidence,  or  the  refusal  of  the  judge  to  charge  as  re- 
quested by  the  counsel  for  the  defendants.  I  proceed,  therefore, 
to  notice  some  of  the  exceptions  taken  upon  the  trial. 

By  the  first  cross-interrogatory,  the  witness  Oltman  was  re- 
quired to  state  what  was  his  occupation  before  he  left  Germany, 
and  whether  he  pursued  one,  or  more,  and  with  whom  and  where 
he  lived.  He  was  also  required  to  describe  each  occupation 
particularly,  and  the  places  where,  and  the  persons  with  whom 
he  had  pursued  it.  The  only  answer  to  these  inquiries  is,  that 
his  occupation  before  he  left  Germany  was  that  of  a  clerk  in  a 
court  of  justice  ;  that  he  lived  with  his  mother  in  Ovelegonne; 
f!hat  he  sometimes  followed  the  mixing  of  liquors  in  Ovelegonne 
and  in  Bremen ;  that  he  did  not  recollect  the  names  of  the  per- 
sons for  whom  he  mixed  liquors — he  did  it  when  travelinff. 

The  ninth  cross-interrogatory  required  the  witness  to  state 
what  was  the  business  in  which,  after  May,  1850,  Martin  &  Val- 
ton were  engaged,  and  of  whom  they  bought,  and  to  whom  they 
sold,  and  what  they  bought  and  sold.  To  this  his  only  answer 
was,  that  he  knew  nothing  of  their  business  until  afer  the  fore- 
part of  July,  1850. 

Both  these  interrogatories  were  pertinent.  The  witness  was 
a  stranger  and  a  foreigner.  His  testimony  was  of  vital  import- 
ance in  the  case.  His  story,  which  must  be  believed,  or  the 
action  must  fail,  was  such  as  would  not  be  likely  to  be  believed 
without  full  confidence  in  his  integrity.  The  plaintiiFs,  instead 
of  bringing  him  into  court,  had  chosen  to  examine  him  upon 
commission,  in  a  remote  part  of  the  country.  Under  these  cir- 
cumstances, it  was  the  right  of  the  defendants  to  have  all  the 
tests  of  credibility  within  their  reach  applied  to  him.  It  was 
natural  and  peculiarly  proper  that  they  should  inquire  into  the 
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history  of  his  life.  They  were  entitled  to  a  full  and  explicit 
answer  to  each  inquiry.  This  they  did  not  receive.  When 
called  upon  to  state  what  his  various  occupations  had  been,  and 
to  describe  each  particularly,  and  the  places  where,  and  the  per- 
sons with  whom  such  occupations  had  been  pursued,  the  only 
answer  is,  that  before  he  left  Germany  he  was  clerk  in  a  court 
of  justice,  and  that  he  sometimes  followed  the  mixing  of  liquors, 
&e.  These  answers  are  evasive  and  unsatis&ctory.  They  fur- 
nish no  aid  in  determining  what  the  life  of  the  witness  had 
been,  or  what  really  had  been  his  pursuits. 

The  answer  to  the  ninth  cross-interrogatory  is  still  more  ob- 
jectionable. The  witness  had  been  in  the  employ  of  Yalton  & 
Martin  from  the  forepart  of  July,  1850,  until  March,  1851.  As 
appears  from  the  case,  he  was  the  only  person  in  their  employ. 
The  ground  of  defense  in  the  action  was,  that  though  Yalton, 
Martin  &  Co.  pretended  to  be  engaged  in  business  as  liquor 
dealers,  their  real  business  was  to  practice  a  fraud  upon  the  de- 
fendants. Under  such  circumstances,  they  had  a  right  to  a  full 
and  direct  answer  to  the  inquiry  of  whom  Yalton  &  Martin 
bought,  and  to  whom  they  sold,  and  what  they  bought  and  sold. 
The  inquiry  embraced  the  whole  period  in  which  they  were  en- 
gaged in  business,  after  May,  1850.  The  answer  is  palpably 
evasive.  It  was  proper  enough  for  the  witness  to  state  that  he 
had  no  knowledge  in  respect  to  the  business  prior  to  the  forepart 
of  July,  but  that  certainly  was  no  reason  why  he  should  be  ex- 
cused from  stating  what  he  knew  about  it,  after  that  date. 
Had  the  witness  been  upon  the  stand  at  the  time,  the  presiding 
judge  would  not  have  hesitated  to  require  him  to  answer  the 
interrogatories  more  fully.  If  he  had  refused,  the  whole  of  his 
testimony  might  have  been  stricken  out. 

The  rule  in  respect  to  the  examination  of  witnesses  upon  com- 
mission is,  that  the  witness  must  answer  all  the  interrogatories 
substantially.  A  failure  to  do  so,  is  fatal  to  the  whole  depo- 
sition. The  reason  of  the  rule  is  obvious.  Where  a  witness 
has  assumed  to  withhold  his  answer  to  a  part  of  the  interroga- 
tories, the  fair  inference  is,  that  the  commission  has  been  im- 
perfectly executed,  or  that  the  deposition  does  not  contain  the 
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whole  truth.  It  is  no  hardship  upon  a  party  that,  when  he  is 
excused  from  bringing  a  witness  into  court,  so  that  he  may  be 
cross-examined  in  reference  to  his  answers  upon  his  direct  ex- 
amination, he  should  at  least  be  required  to  obtain  from  him  full 
and  explicit  answers  to  such  interrogatories  as  may  be  pre- 
pared for  his  cross-examination,  before  be  testifies.  {See  Kim-' 
ball  V.  Davis,  19  Wend.  437;  Brawn  y.  Kimball,  25  id. 
259 ;  Smith  v.  Griffith,  3  Hill,  333.)  It  is  a  question  to  be 
determined  upon  the  trial,  whether  the  witness  has  omitted  to 
answer  any  material  interrogatory.  If  he  has,  the  deposition 
is  to  be  rejected,  on  the  ground  that  the  witness  has  not  told 
the  whole  truth.  I  think  the  objection  in  this  case  was  well 
taken.  Upon  the  issue  of  fraud,  it  was  clearly  pertinent  to 
ascertain  the  nature  and  extent  of  the  business  in  which  Mar- 
tin and  Yalton  were  engaged.  These  were  matters  peculiarly 
within  the  knowledge  of  the  witness.  Appropriate  interroga- 
tories were  framed  to  call  out  such  knowledge,  and  yet  the  de- 
fendants have  entirely  failed  to  obtain  any  answer  upon  the 
subject.  The  commission  must,  therefore,  be  deemed  to  have 
been  imperfectly  executed. 

I  think,  too,  the  defendants  should  have  been  permitted  to 
show  what  Oltman  had  said  in  relation  to  the  death  of  Schu- 
macher. He  was  the  only  witness  to  prove  the  strange  circum- 
stances connected  with  that  event.  He  had  been  asked  in  the 
eleventh  cross-interrogatory,  whether  he  had  made  a  statement 
of  the  occurrence  to  Mr.  Lacy,  and  in  the  twelfth  interrogatory, 
whether  he  had  stated  to  Mr.  Lacy  that  they' were  not  fishing 
when  Schumacher  fell  overboard,  or  that  he  fell  overboard  in  a 
fit,  or  that  the  witness  fell  overboard  also,  or  that  he  knew 
that  Schumacher's  life  was  insured,  or  that  Yalton  had  -  told 
him  so,  or  that  Schumacher  had  left  Albany  and  gone  to  New 
York  to  look  for  a  place  to  keep  a  store,  or  that  Schumacher 
when  he  was  drowned  had  on  yellow  nankeen  pantaloons;  To 
all  this,  the  witness  had  answered  merely,  that  he  did  not  know 
what  he  had  stated  on  the  subject.  Mr.  Lacy,  being  examined 
as  a  witness  for  the  defendants  upon  the  trial,  stated  that  on 
the  7th  of  September,  Martin  came  to  his  ofSce,  and  inforiqed 
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him  of  the  death  of  Schumacher.  Upon  aBking  him  how  he  as- 
eertained  it,  he  said  there  was  a  person  at  his  store  who  could 
tell  him  all  about  it ;  that  he  went  with  Martin  to  his  store,  and 
there  saw  Oltman ;  that  he  asked  him  how  the  death  occurred. 
I  cannot  see  why  it  waa  not  competent  for  the  defendant  to 
show  by  Lacy  what  Oltman  then  said  on  the  subject  Martin, 
who  was  then  a  party  in  interest,  had  referred  to  Oltman  for  in- 
fixrmation  on  the  subject.  He  was  present  when  the  statements 
were  made.  Oltman  had  been  fully  interrogated  as  to  what  he 
had  said  on  that  occasion,  and  to  the  whole  he  had  simply  an- 
swered that  he  did  not  know  what  he  had  said.  The  foundati<m 
had  thus  been  laid  for  the  admission  of  any  contradictory  state- 
ments which  Oltman  may  haye  made  when  giving  to  the  witness 
Lacy  an  account  of  the  circumstances,  immediately  after  the 
death  was  alleged  to  have  occurred.  I  think  the  learned  judge 
erred  in  excluding  the  evidence. 

It  was  insisted  upon  the  trial  that  the  evidence  warranted 
the  jury  in  finding  that,  though  the  policy  was  taken  in  the 
name  of  Schumacher,  yet  it  was  in  fact  the  policy  of  Yalton  & 
Martin,  or  one  of  them.  The  defendants'  counsel  accordingly 
asked  the  judge  to  charge  the  jury  that  if  they  should  find  that 
Martin  or  Yalton,  or  either  of  them,  procured  or  paid  for  this 
policy,  for  their  own  benefit,  though  with  the  assent  of  Schu- 
macher, it  was  void,  as  being  a  wager  policy.  I  am  inclined  to 
think  the  defendants  were  entitled  to  have  the  jury  so  instruct- 
ed. Yalton  &  Martin  had  no  such  pecuniary  interest  in  the 
life  of  Schumacher  as  would  entitle  them,  for  their  own  security 
or  indemnity,  to  insure  his  life.  A  policy  taken  in  the  name 
of  either  or  both  of  them  would  have  been  void  as  a  wager 
policy.  (1  K  S.  662,  ii  8,  9, 10.)  They  could  not,  by  merely 
obtaining  the  use  of  Schumacher's  name,  accomplish  indirectly 
what  they  could  not  do  directly.  If  the  policy,  firom  the 
first,  really  belonged  to  Yalton  &  Martin,  or  one  of  them — ^if 
in  fiu^t,  Schumacher  never  had  any  interest  in  it,  then  it  was 
but  an  attempt  to  evade  the  statute  against  wagers,  to  take  the 
policy  in  the  name  of  Schumacher.  I  am  inclined  to  think  the 
jvy  would  have  been  warranted  in  finding  that  HhiB  WM  00. 
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According  to  the  testimony,  Martin  was  the  only  man  who  erer 
interested  himself  to  procure  the  policy.  Long  before  Schu- 
macher came  to  Albany,  he  had  applied  to  the  defendants'  agent 
for  a  policy  of  $10,000  on  the  life  of  a  friend.  It  was  he  that 
applied  for  the  preliminary  papers.  It  was  he  that  answered 
the  objections  made  by  the  agent,  and  again  by  the  examining 
physician,  to  the  taking  of  such  a  risk.  It  was  he  that,  on 
both  occasions,  paid  to  the  agent  the  premium  of  insurance. 
From  first  to  last,  the  whole  transaction  seems  to  have  been 
under  his  special  management  and  supervision.  Indeed,  by  the 
very  terms  of  the  articles  of  copartnership,  it  was  only  in  case 
of  a  dissolution  of  the  partnership  before  the  death  of  Schu- 
macher, or  his  marriage,  that  he  could  have  any  interest  in  the 
policy.  Under  these  circumstances,  the  jury  might  well  have 
found  that  the  whole  thing  was  designed  for  the  ezclusive  ben- 
efit  of  Valton  &  Martin  ;  that  the  premiums  were  in  fact  paid 
by  them  for  their  own  benefit,  and  that  the  pretense  that  money 
had  been  forwarded  from  New  York  by  Schumacher  to  pay 
i;he  premium  for  the  second  quarter,  when  he  was  shown  to  have 
been  so  destitute  that  he  was  obliged  to  obtain  money  firom 
Valton  to  enable  him  to  pay  four  dollars  for  a  week's  board, 
was  only  designed  to  conceal  the  more  effectually  the  real 
transaction. 

Whether  a  person  can  insure  his  own  life  for  the  benefit  of 
another  who  has  no  insurable  interest,  and  who  himself  pays 
the  premiums,  is  a  question  which  has  not  been  adjudged.  It 
came  before  Lord  Abinger  twice,  at  the  circuity  in  Wainwright 
Y.  Bland,  (1  Mood.  ^  Rob.  481 ;  Same  case,  1  Mees.  ^ 
Wels.  82,)  but  upon  the  review  of  the  case,  the  motion  for  a 
new  trial  was  decided  without  touching  this  question.  In  that 
case,  the  policy  was  in  the  name  of  Helen  Francis  Phebe  Aber- 
crombie.  She  was  an  orphan,  of  the  age  of  twenty-one  years, 
and  resided  with  the  plaintiff,  who  was  a  near  relative.  Her 
only  means  of  subsistence  was  an  annual  pension  of  ten  pounds. 
In  October,  1830,  she  had,  in  company  with  the  plaintiff's  wife^ 
-applied  for  and  obtained  the  policy  in  question.  She  had  pre- 
viously obtained  other  policies,  in  all  amounting  to  £16.000y 
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the  anxroal  premium  npon  which  was  £200.  The  money  to  pay 
the  premium  was  lent  to  her  by  the  phiintiff.  She  died  in  De- 
cember after  she  had  obtained  the  policy,  leaving  a  will  by 
which  she  appointed  the  plaintiff  her  executor.  It  was  proved 
that  shonly  before  her  death  she  had  assigned  two  other  poli- 
cies to  the  plaintiff,  for  a  nominal  consideration.  Evidence  was 
also  given  to  show  that  misrepresentations  were  made  at  the 
time  of  obtaining  the  policy,  in.  relation  to  other  insurancesy 
and  the  object  in  effecting  the  insurance.  Lord  Abinger  charged 
the  jury  that  the  question  in  the  case  was,  who  was  the  party 
really  and  truly  effecting  the  insurance.  Was  it  the  policy  of 
Miss  Abercrombie,  or  was  it  substantially  the  policy  of  Wain- 
wright^  the  plaintiff^  he  using  her  name  for  his  own  purposes  ? 
If  it  was  the  policy  of  Miss  Abercrombie,  effected  by  her  for 
her  owQ  benefit,  her  representative  was  entitled  to  put  it  in  force. 
The  plfdntiff  might  lend  her  the  money  to  pay  the  premium, 
and  yet  the  policy  continue  her  own.  But  i^  looking  at  the 
strange  hcts  which  had  been  proved,  the  jury  should  come  to 
the  ccmclusion  that  the  policy  was  in  reality  effected  by  the 
plaintiff;  that  he  merely  used  her  name,  himself  finding  the 
money,  and  meaning,  by  way  of  assignment,  or  by  bequest,  or 
in  some  other  way,  to  have  the  benefit  of  it  himself  then  the 
transaction  would  be  a  fradulent  evasion  of  the  statute,  and 
their  verdict  should  be  for  the  defendant.  The  judge  then  pro- 
ceeded to  submit  to  the  jury  the  further  question  as  to  misrep- 
resentations, and  concluded  by  saying  that  the  main  question 
was,  whether  the  policy  was  boTia  fde  the  policy  of  the  de- 
ceased ;  that  if  it  was,  and  no  material  fact  was  concealed  from 
the  underwriters,  the  verdict  should  be  for  the  plaintiff ;  other- 
wise for  the  defendants.  The  jury  having  disagreed,  the  cause 
was  again  tried  before  the  same  judge.  He  recommended  the 
jury  to  find  a  verdict  for  the  defendants,  if  they  thought  the 
policy  was  really  and  substantially  the  policy  of  Wainwright, 
the  plaintifi^  he  putting  forward  Miss  Abercrombie  as  a  mere 
instrument,  and  effecting  the  policy  in  her  name,  with  the  de- 
sign of  getting  the  benefit  of  it  himself  either  by  will  or  as- 
signment or  by  some  other  means ;  or  if  they  thought  the 
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misrepreflentations  as  to  the  motive  of  the  assured  in  efeeting 
the  policy,  or  as  to  the  policies  already  effected,  were  misrepre- 
sentatioDS  of  facts  material  to  be  known  by  the  insurers.  The 
jury  found  a  verdict  for  the  defendants,  and  added  that  they 
were  of  opinion  that  the  policy  was  substantially  the  policy  of 
Wainwright  himself  and  also  that  the  mirepresentations  were 
of  facts  material  to  be  known  by  the  insurers.  Upon  the  motion 
for  a  new  trial,  Lord  Abinger  himself,  and  Park,  B.,  both  said 
there  might  be  some  doubt  upon  the  first  point ;  but,  without 
giving  any  opinion  upon  this  question,  the  verdict  of  the  jury 
was  sustained  upon  the  point  of  misrepresentation. 

The  question,  therefore,  cannot  be  regarded  as  having  been 
determined  by  express  adjudication.  But,  it  seems  to  me  to  be 
within  the  plain  meaning  of  the  statute,  and  obviously  within 
the  mischief  contemplated  by  the  legislature.  The  olyect  of 
the  statute  was  to  prevent  wagering  and  speculative  policies  by 
third  persons  having  no  interest  in  the  subject  of  insurance, 
''  Insurances  made  in  good  faith  for  the  security  or  indemnity 
of  the  party  insured,"  are  alone  declared  to  be  valid.  If  this 
policy  was,  in  the  language  of  Lord  Abinger,  really  and  sub- 
stantially the  policy  of  Valton  &  Martin,  or  one  of  them,  they 
putting  forward  Schumacher  as  a  mere  instrument  and  effecting 
the  policy  in  his  name,  with  the  design  of  getting  the  benefit 
of  it  themselves,  the  contract  is  not  within  the  exception  of  the 
statute  protecting  insurances  made  in  good  fiiith  for  the  seouri* 
ty  or  indemnity  of  the  party  insured.  There  was  neither  secu- 
rity nor  indemnity  in  the  case.  It  was  a  mere  wagering  policy 
and  within  the  prohibition  of  the  statute.  {See  8  Kenfs  Cam. 
869,  note  d.) 

The  motion  for  a  new  trial  on  the  ground  of  surprise  could 
not  have  prevailed.  Such  a  motion  is  properly  made  at  a  spe- 
cial term,  as  a  nonocnumerated  motion.  If  the  court  deem  it 
proper  to  have  it  heard  with  a  motion  for  a  new  trial  upon  a 
case  or  exceptions,  an  order  may  be  made  to  that  effect.  In 
this  case,  the  motion  was  made  at  a  special  term,  at  the  same 
time  the  motion  was  made  upon  the  merits.    It  is  too  late  nowt 
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when  the  qnestion  oomee  up  on  an  appeal  from  the  order,  to  in- 
siat  that  the  motion  was  irregular. 

But  npon  the  merits,  the  motion  conld  not  be  granted.  The 
defendants'  counsel,  according  to  his  own  statement,  instead  of 
requiring  the  attendance  of  Adams  and  Parke  by  Bubposna^ 
thought  fit  to  rely  upon  the  assurance  of  Adams  that  he  would 
attend  the  trial.  It  is  indeed,  a  little  singular  that  both  Adams 
and  Parke,  situated  as  they  were  in  reference  to  this  action,  after 
attending  upon  the  trial  two  days,  should  have  business  which 
required  that  they  should  absent  themselves,  while  the  evidence 
was  being  produced.  Such  an  occurrence  was  undoubtedly  a 
surprise  upon  the  defendants*  counsel.  But  having  failed  to 
put  them  under  legal  obligation  to  attend,  they  are  chargeable 
with  a  want  of  legal  diligence,  which  is  a  sufficient  answer  to  a 
motion  for  a  new  trial  on  the  ground  of  surprise. 

But,  for  the  reasons  already  stated,  I  think  there  should  be  a 
new  triaL  Nor  do  I  regret  to  find  myself  brought  to  this  con- 
clusion. The  novelty  of  the  case ;  the  mystery  that  still  seems 
to  envelop  some  of  its  principal  features ;  the  character  and 
eircumstances  of  the  chief  actors  in  the  transaction,  and  es- 
pecially the  principal  witness  in  the  case,  all  tend  to  encourage 
the  belief  that  the  ends  of  justice  may  be  advanced  by  allowing 
the  parties  to  present  the  &cts  anew  before  another  jury. 

New  trial  denied. 

Albany  Qbni bal  Tbbm,  December  4, 1864.  Wright,  Harrti  end  Watmm, 
JmtioeB.] 
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On  the  10th  of  September,  1850,  B.  executed  a  mortgage  to  0.  to  secnre  the 
payment  of  $4,500  and  interest,  on  four  blocks  of  land  in  the  village  of  Tonk- 
ers,  bounded  and  described  by  the  outer  limits  of  the  whole  together,  and  also 
as  lots  1,  2,  83,  84.  This  mortgage  became  due,  according  to  ite  condition, 
by  a  deAiult  in  the  payment  of  interest  On  the  23d  of  September,  1858,  B. 
the  mortgagor,  and  his  wife,  conveyed  to  G.  B.  by  deed  dated  August  80th, 
but  not  acknowledged  until  September  22d,  1853,  four  lots,  Nos.  95,  96,  97 
and  98,  part  of  the  original  lot  No.  88  indnded  and  described  in  the  mortgage 
previously  given  to  C.  By  this  deed  these  four  lote  were  to  be  subject  to  $640 
of  the  C.  mortgage.  This  deed,  though  actually  delivered  about  the  time  of 
its  acknowledgment,  was  not  recorded  until  February  27,  1854.  On  the  25th 
of  January,  1854,  B.  and  wife  executed  two  mortgages  to  the  plaintifib,  both 
dated  Becember  2,  1853,  and  recorded  January  27,  1854.  One  of  these  was 
given  for  $6000  upon  the  original  lots  1  and  2,  embracing  14  of  the  small  lots, 
Nos.  81  to  94  inclusive.  The  other  was  for  $4000,  and  was  upon  aU  of  the 
original  lots  83  and  84  to  which  B.  then  held  title ;  I  e.  all  of  those  lots  ex- 
cept the  subdivision  lots  Nos.  95,  96,  97  and  98,  which  had  been  sold  and 
conveyed  to  G.  B.  In  March«  1854,  B.  and  wife  executed  a  mortgage  to  McK. 
ibr  $2000,  upon  these  lots  Nos.  95,  96,  97  and  98,  and  also  upon  another  lot. 
The  plaintiflb  took  an  assignment  of  B.'s  first  mortgage  to  C,  and  brought  a 
suit  for  the  fbredosure  of  all  three  of  the  mortgages  executed  by  B.  The 
amount  due  on  these  mortgages  not  being  disputed,  the  only  question  was  ba 
to  the  order  in  which  the  various  lots  should  be  sold,  or  their  proceeds  applied 
to  satisfy  the  incumbrances. 

Bdd,  1.  That  the  plaintiifl}  became  purchaseia  of  an  equitable  Interest  in  all  the 
residue  of  the  lands  mortgaged  by  B.  to  C,  including  lots  95,  96,  97  and  98, 
and  as  to  that  interest,  viz :  the  right  to  have  the  first  mortgage  chaiged  on 
those  lots,  that  the  conveyance  to  G.  B.  was  void  because  it  was  not  recorded. 

2.  That  the  mortgagee  G.  and  his  subsequent  grantees,  or  persons  aUmdlng  in 
that  relation — as  G.  B.  and  his  mortgagee  McE. — were  entitled  to  the  benefit  of 
any  probable  or  possible  surplus  after  applying  the  proceeds  of  that  portion  of 
lots  95,.  96,  97  and  98  ipduded  in  the  mortgages  to  the  plainttffli,  to  satisQr 
those  mortgages. 

The  decree  therefore  provided  fbr  the  sale,  first,  of  the  land  embraced  in  the 
mortgage  fh>m  B.  to  C,  except  the  lots  95,  96,  97  and  98,  and  fbr  the  sale  of 
this  in  two  separate  divisions,  according  to  the  two  second  mortgages  held  by 
the  plaintiflb.  After  reserving  the  amount  of  these  two  second  mortgages,  each 
out  of  the  proceeds  of  its  own  parcel  of  these  lands,  the  residue  was  directed 
to  be  applied  to  the  satisfiiction  of  the  original  C.  mortgage.  And  if  the  resi- 
due of  such  proceeds,  after  deducting  the  amount  of  the  second  mortgages, 
should  not  be  enough  fbr  that  purpose,  then,  and  before  applying  the  amount 
reserved  Ibr  the  two  socond  mortgages,  the  lots  Nos.  95,  96,  97  and  98  weie 
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ordered  next  to  be  sold  aod  the  proceeds  applied,  and  then  the  proceeds  of  the 
other  parcdii  retained  were  to  be  applied  ratably,  to  satisfy  the  C.  mortgage. 
If  any  thing  should  remain,  after  this  was  paid,  each  parc^  was  to  be  charged 
with  its  own  mortgage.  And  if  there  should  be  a  surplus,  after  satisfying  the 
three  mortgages  held  by  the  plaintiflb,  in  the  order  and  manner  of  applying 
the  prooeeds  of  the  various  parcels,  as  before  directed,  it  was  ordered  to  be 
brought  into  court  for  a  proper  distribution. 

The  right  which  a  grantee  with  warranty  of  a  portion  of  mortgaged  premises  has, 
to  have  the  mortgage  satisfied  first  out  of  the  part  remaining  misold,  is  an 
equitable  and  not  a  legal  right ;  and  therefore,  any  rights  which  the  holder  of 
the  first  mortgage  on  the  whole  premises  may  have,  are  not  affected,  nor  are 
any  obligations  impoeed  on  him,  unless  be  has  notice  of  the  subsequent  partial 
alienaUon. 

The  holder  of  the  first  mortgage  has  two  Ainds  for  the  payment  of  his  debt^-the 
portion  of  tbe  mortgaged  premises  sold  and  conveyed,  and  the  residue  remain- 
ing in  the  mortgagor— to  either  of  which  he  may  resort. 

Tbe  mortgagor  having  aliened  a  part,  covenanting  to  protect  his  grantee  against 
the  mortgage,  the  grantee  becomes  a  surety  for  the  mortgage,  as  to  the  poN 
tioD  of  the  premises  conveyed  to  him.  He  has  a  right,  therefore,  as  against 
the  mortgagee,  to  insist  that  he  shall  not  deal  with  the  lands  not  aliened, 
which  are  by  the  covenant  of  the  mortgagor  with  him  the  primary  fund  for 
the  payment  of  the  debt,  so  as  to  increase  his  own  liability,  or  diminish  that 
fhnd ;  provided  however,  the  mortgagee  have  notice  of  the  fkcts  out  of  which 
these  equities  arise. 

An  insurance  company,  taking  mortgages  subsequent  in  date  to  an  unrecorded 
deed  of  the  same  premises  embraced  in  tbe  mortgages,  will  not  be  charged 
with  constructive  notice  of  such  deed,  by  the  fact  that  the  grantor  and  mort- 
gagor was,  at  the  date  of  the  deed,  and  at  the  time  of  executing  the  mortgages, 
a  director  in  the  inanrance  company. 

ACTION  for  the  foreclosure  of  mortgages.     Thf  material 
fSM^ts  are  detailed  in  the  opinion  of  the  court. 

John  M.  Mamm,  for  the  plaintiffs.  I.  The  principle  that 
when  mortgaged  property  is  aliened  by  the  mortgagors^  at  dif- 
ferent times,  to  different  parties,  such  mortgaged  property  must 
be  Bold  under  thefirst  mortgage  in  the  inverse  order  of  alienation, 
is  thoroaghly  established.  If  authority  is  required  on  that 
point  see  SchryverY,  Teller^  {9 Paige,  173 ;)  Guianv.  Knappy 
(6  id.  86 ;)  Kellogg  v.  Randy  (11  irf.  69 ;)  Stuyvesant  v.  Hall, 
(2  Barb.  Ch.  151.) 

II.  The  land  is  not  only  to  be  sold  in  the  inverse  order  of 
«lieiiihtion,  but  the  mortgage  is  actually  eharge{»ble,  and  in 
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eqaity  charged  upon  the  remaining  mortgaged  premises  at  the 
time  of  the  alienation  of  a  part.  See  above  cases,  particnlarl j 
Schryv&r  v.  AZfer,  (9  Paige,  178.) 

IIL  A  mortgagee  is  an  alienee,  to  the  extent  of  his  mortgage, 
qnite  as  much  as  a  grantee.  {Kellogg  v.  Romd^  11  Paige^ 
69,  64.) 

ly.  If  there  had  been  no  deed  from  Bell  to  Bancker  the  mort- 
gage of  Bell  to  Candee,  on  the  whole  property,  would  immedi- 
ately upon  the  mortgages  by  Bell  to  the  plaintiffs  on  the  24  lots, 
become  chargeable  on  the  four  lots,  95  to  98.  (1.)  The  deed  to 
Bancker,  although  given  before  the  mortgages,  yet  not  being  re- 
corded till  after  the  mortgages,  operates  in  the  same  way  upon 
the  equitable  rights  acquired  under  these  mortgages  as  it  would 
bad  it  been  upon  the  same  real  estate.  (2.)  The  whole  object 
and  intent  of  the  recording  acts  is  to  protect  subsequent  pur- 
chasers and  incumbrances  against  previous  deeds,  mortgages, 
&c,,  which  would  affect  the  rights  of  the  subsequent  purchasers 
or  incumbrancers.  {Stuyvesani  v.  HaU,  2  Barb*  Ch.  1&8,  and 
cases  there  quoted.)  (8.)  If  there  is  any  doubt  as  to  the  pro- 
tection afforded  by  the  strict  construction  of  the  recording  acts, 
the  court  of  chancery  will  construe  that  act  in  such  a  way  as  to 
*  afford  protection  to  those  who  have  equitable  rights  under  the 
established  law  of  the  court.  (4.)  When  the  plaintiffs  took 
their  two  mortgages  Nos.  2  and  8,  they  had  notice  of  the  existence 
of  the  mortgage  No.  1,  for  $4500,  covering  the  whole  28  lots. 
They  had  no  notice  of  any  subsequent  incumbrance  on  lots  95 
to  98,  the  deed  to  Bancker  not  being  on  record.  On  the  record- 
ing of  their  mortgages  Nos.  2  and  8,  January  27,  1854,  the 
mortgage  No.  1,  by  operation  of  law,  and  by  the  principles  es- 
tablished by  the  court  of  chaneery,  became  an  thai  day  charge- 
able.and  charged  upon  the  lots  95  to  98,  to  the  whole  extent  of 
the  mortgage,  ($4500,)  in  the  same  way  as  if  it  were  a  new 
mortgage,  (so  far  as  Bancker  was  concerned,)  executed  and  re- 
corded on  that  day.  (5.)  If  then  the  recording  act  is  construed 
strictly  as  to  the  words  "  the  same  real  estate,"  the  "  convey- 
ance" to  Bancker  "  is  void  as  against"  that  mortgage  or  the  right 
of  other  parties  affected  by  it ;  it  being  ^  a  subsequent  ineum* 
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brimce"  to  the  full  extent  of  $4500  recorded  prior  to  the  deed 
to  Bancker.  (6.)  If  this  doctrine  is  not  correct  the  grossest 
frauds  may  be  practiced  under  the  "  protection"  of  the  recording 
act;  as  for  instance :  A.  owning  lots  1  and  2,  each  worth  $5000, 
mortgages  them  to  B.  for  $2000.  C.  wishing  to  buy  lot  1,  ascer- 
tains by  examination  of  the  record  that  the  only  incumbrance 
on  the  two  lots  is  $2000.  He  knows  that  lot  2  is  ample  secu- 
rity for  the  mortgage,  and  that  the  mortgage  must  attach  to  lot 
2.  He  pays  A.  $5000  for  lot  1,  and  puts  his  deed  on  record. 
He  then  finds  that  A.  has  previously  sold  lot  2  to  D.  who  has 
not  put  his  deed  on  record,  and  that  the  mortgage  for  $2000, 
which  he  had  supposed  attached  to  lot  2,  has  attached  to  lot  1, 
because  the  deed  to  D.  though  not  recorded  is  not  vbid  against 
him,  not  being  on  the  ''  same  real  estate."  The  court  never 
If  ould  permit  such  a  fraud  to  be  practiced  under  an  act  intended 
to  protect  against  fraud. 

y.  There  is  no  pretence  of  actual  notice  in  this  case.  The 
property  was  vacant,  so  that  there  was  no  notice  by  possession. 
There  was  no  actual  notice  to  the  plaintiffs.  The  only  notice 
was  constmctive,  either,  1.  By  the  record,  or ;  2.  By  the  fiict 
that  Bell  was  a  director  of  the  plaintifis'  company. 

YI.  Knowledge  by  Bell,  though  he  was  a  director  of  the 
plaintiffs,  was  not  knowledge  to  the  plaintiffs.  (1.)  He  was  not 
an  acting  director.  He  does  not  appear  to  have  had  any  thipg 
to  do  with  the  business  of  the  plaintiffs  from  May  10,  to  Janu- 
ary 12.  All  these  matters  occurred  between  those  two  dates. 
(2.)  Though  a  director  for  general  purposes,  yet  in  these  mat- 
ters his  interests  were  opposed  to  the  plaintiffs :  he  acted  in  a  po- 
sition adverse  to  them.  Pro  tanto  his  connection  with  the 
company  was  dissolved.  If  Bancker  knew  he  was  a  director,  he 
knew  also  that  his  interests  were  adverse  to  those  of  the  com- 
pany. (3.)  The  plaintiffs  are  an  insurance  company.  Their 
business,  as  declared  by  their  charter,  is  "  transacting  the  bu- 
siness of  insurance  on  dwelling  houses,  stores,''  &c.  Knowledge 
by  their  directors,  or  one  of  them,  is  only  chargeable  against 
the  company  when  it  is  direct]]^  connected  with  their  business 
^f  insurance,  and  they  are  not  chai^able  with  knowledge  ac- 
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quired  by  their  director  In  a  matter  only  incidental  to  the  ^b- 
eral  bneinefls  of  the  company,  vii :  the  investment  of  their  cap- 
ital or  snrplns.  (4.)  Even  if  it  were  connected  with  the  bnsi- 
nees  of  insurance,  the  director^  knowledge  of  a  violation  of  the 
policy  wonld  not  sanction  snch  violation,  nor  could  his  consent 
give  permission  to  violate  when  his  interest  as  insured  was  di- 
rectly opposed  to  that  of  the  company  as  insurer. 

VI.  Even  if  Bancker  would  be  protected  under  the  recording 
act,  McKnight  as  holder  of  a  mortgage  on  Bancker's  lot,  taken 
long  after  all  the  other  papers  were  on  record,  would  not  be 
protected  to  the  same  extent.  He  had  notice  of  the  existence  of 
all  the  deeds  and  mortgages,  and  was  chargeable  with  such 
notice. 

A.  J.  Yfmderpsel,  for  the  defendants  McKnight  and  Bancker. 
I.  By  the  common  law  every  deed  took  priority  horn  its  date,  or 
Its  delivery :  it  was  valid  as  to  all  persons.  {Cruise,  tit.  82,  cA. 
89,  {  1.)  Since  the  registry  acts,  the  deed  is  in  no  case  void ; 
it  is  always  good  as  against  every  person,  except  '*a  subsequent 
purchaser  in  good  faith  and  for  a  valuable  consideration,  of  the 
same  real  estate  or  of  any  portion  thereof,  whose  conveyance 
shall  be  first  duly  recorded."  (2  A.  iK  162,  { 1, 4tk  ed.  marff,  756.) 
It  has  therefore  never  been  suggested  that  the  deed  unrecorded 
was  not  good  as  against  the  grantor  and  his  heirs.  {Jacksen  ▼. 
Burgeitf  10  Jakn.  461.)  So  an  unrecorded  deed  is  held  to  be 
good  as  against  a  subsequent  purchaser  who  makes  no  new  ad- 
vance on  the  faith  of  his  purchase ;  e.  g.  one  who  ,buys  and  ap- 
plies the  purchase  on  a  precedent  debt.  (  Wright  v.  D^uglass^ 
10  Barb.  97.  See  eases^  p.  107.)  So  the  recording  of  a  second 
mortgage  is  net  constructive  n^ce  to  the  mortgagee  in  the  first 
mortgage.  {Stuyvesant  v.  HaU,  2  Barb.  Ch.  151.)  As  against 
such  persons^  a  purchaser  is  under  no  obligation  to  record  hk 
deed,  and  no  new  right  or  new  equity  can  be  claimed  by  the 
emission  to  record.  It  is  only  those  persons  who  a^  mentioned 
in  the  first  section  of  the  statute  cited  who  can  assert  any  right 
er  equity  as  against  the  holder  af  the  unrecorded  deed. 

IL  The  second  mortgages  mentioned  in  the  complaint  do  not 
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QOVtr  or  aieel  the  finir  lott  oooteyed  by  B«U  to  Buokt^  II 
was  thenfoie  ft  matter  of  no  ooneequence  to  the  plaintiffii  whether 
the  deed  from  Bell  to  Bancker  was  or  was  not  reoorded.  The 
{daintiffs  were  not  ^pnrohaeers  of  the  same  real  eatate  or  of  any 
portion  thereof,"  which  was  conveyed  to  Baneker.  It  is  exelu* 
sively  poraons  answering  this  description  who  are  protected  by, 
and  are  within,  the  regtetratton  act  (2  R.  S.  162,  i  1)  4/*  erf. 
1  id.  766,  marg.  paging.) 

III.  So)  also,  the  plaintilTs,  not  being  subsequent  mortgagees 
of  the  lands  included  in  the  deed  to  Bancker,  would  not  be  afr 
ftoted  by  any  thing  contained  in  that  deed.  There  was  no  duty  ^ 
enjoined  upon  them  by  statute  to  examine  the  record  of  that 
deed,  and  Banoker  could  not  have  claimed  any  right  of  privilege 
as  against  the  plaintiffs  by  reason  of  any  thing  contained  in  his 
deed.  The  true  proposition  is  that  subsequent  purchasers  in 
good  faith  and  for  a  valuable  consideration  are  alone  benefited 
by  the  registration  act^  so  as  to  take  preference  of  an  unrecord- 
ed  deed  of  the  same  premises,  and  on  the  other  band  subsequent 
purehasers  of  the  same  premises  are  alone  affected  by  the  stat^ 
nte  BO  ae  to  be  affected  by  a  recorded  deed.    (4  Edw.  242.) 

lY.  The  plaintiff  not  being  within  the  registration  act,  no 
duty  was  imposed  upon  Bancker,  and  his  deed  was  valid  as 
against  thenu    It  took  its  priority  from  the  date  or  delivery. 

V.  It  being  a  valid  deed,  as  against  the  plaintiffs,  there  can 
be  no  plausible  pretense  for  granting  the  relief  asked  for  by 
them.  The  major  premise  of  the  proposition  on  which  they  ask 
relief  is  that  our  deed  is  void  as  against  thellhnortgage  by  rea» 
son  of  want  of  notice* 

YL  In  answer  to  the  suggestion  of  the  plaintiffs  that  if  we 
had  recorded  our  deed  they  might  have  discovered  it  and  been 
more  cautious  in  making  their  loan,  we  say,  1st.  This  is  untrue 
in  point  of  fact,  for  they  have  not  shown  that  they  made 
search  for  conveyances  or  used  any  diligence.  2d.  There  is  no 
pretense,  warranted  by  any  proofs  in  the  case,  that  Bell  deceiv- 
ed them,  or  that  he  did  not  explain  to  them  the  exact  condition 
of  the  property  and  of  the  eoninrances>  8d«*Baneher  did  not 
te  deeeife  or  mislead  thenii    4llu  Th^oonplniit  is  hsf^ 
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ren  of  any  averment  th&t  the  plaintiffs  were  bona  fide  porchasers* 
or  mortgagees.  The  well  established  rsle  of  equity  is  that,  a 
party  claiming  relief  as  a  bona  fide  purchaser  must  positively 
and  precisely  deny  all  notice,  although  it  is  not  charged.  {Frost 
V.  Beekman  1  Min.  Ck.  288.) 

YU.  The  defendants  Bancker  and  McKnight,  (the  one  as 
holder  of  a  valid  deed  and  the  other  as  mortgagee,)  are  entitled 
to  have  the  four  lots  charged  with  only  $640,  and  interest,  until 
the  remaining  twenty-six  lots  shall  have  been  sold  and  found  in- 
sufficient to  satisfy  the  mortgage. 

YIII.  Bell  was  a  director  of  the  insurance  company  at  the 
time  of  the  execution  of  the  mortgages  to  him ;  and  when  the 
rights  of  third  persons  are  in  question  the  company  must  be 
deemed  to  have  notice. 

Emott,  J.  On  the  10th  day  of  September,1850,  the  de^agft 
ant  Bell  executed  a  mortgage  to  Edward  W.  Candee,  to  secure 
$4500  and  interest,  on  four  blocks  of  land  on  certain  streets  in 
Yonkers,  bounded  and  described  in  the  mortgage  by  the  outer 
limits  of  the  whole  together,  and  also  as  lots  1, 2,  33,  84,  on  the 
map  of  Sampson  Simpson's  estate.  This  mortgage  has  become 
due  according  to  its  condition,  by  a  default  in  the  payment  of 
interest  Afterwards,  on  the  23d  day  of  September,  1858, 
Bell  and  wife  conveyed  to  Gerard  Bancker,  by  deed  dated  Au- 
gust 30th,  but  not  acknowledged  until  September  2^d,  1853,  four 
lots,  Nos.  95,  96,  97,  98,  part  of  the  original  lotiNo.  33  included 
and  described  in  Ae  mortgage  given  by  Bell  to  Oandee.  By 
this  deed  these  four  lots  were  to  be  subject  to  $640  of  the  Can- 
dee  mortgage,  and  to  no  more.  This  deed  was  actuaUy  delivered 
about  the  time  of  its  acknowledgment,  but  was  not  recorded  un- 
til February.  27th,  1854,  and  the  lots  remained  until  long  after 
that  time  open,  lying  in  common,  not  enclosed  and  not  actually 
occupied  by  any  one.  On  the  25th  of  January,  1854,  Bell  and 
wife  executed  two  mortgages  to  the  plaintiffs,  both  dated  Dec. 
2, 1853,  and  both  of  which  were  recorded  January  27th,  1854»  a 
month  before  the  -recording  of  JBancker's  deed.  Of  these,  one 
was  given  for  $6000,  upon  the  original  lots  1, 2,,comprehending 
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14  of  the  small  lots  on  the  map,  Nos.  81  to  94  indusiye.  The 
other  mj^  for  $4000,  and  was  npon  all  of  the  original  lots  88  and 
84,  to  which  Bell  then  held  title,  that  is,  all  of  those  lots  except 
the  sabdiyision  lots  Nos.  95.  96,  97,  98,  which  had  then  in  fact 
been  sold  and  conyeyed  to  Bancker.  In  March,  1854,  Band^ea 
and  wife  ezecated  a  mortgage  to  the  defendant  John  L.  Mo- 
Eni^t,  for  $2000,  npon  these  lots  Nos.  95,  96,  97,  98,  and  also 
npon  another  lot  not  part  of  this  property,  and  worth  about  $500. 
The  plaintiffs  haye  taken  an  assignment  of  Bell's  first  mortgage 
to  Gandee,  and  haye  brought  this  suit  for  the  foreclosure  of  all 
three  of  the  mortgages  made  by  Bell,  but  of  course  the  rights  \ 
of  all  of  these  parties  are  to  be  considered  as  if  these  mortgages ' 
were  all  represented  by  their  original  holders.  The  amount  due 
on  these  yarious  incumbrances  is  not  in  dispute,  and  the  only 
question  in  the  case,  or  which  was  argued  at  the  hearing,  is 
raised  by  the  prayer  of  the  complaint,  and  the  answer  of  the 
defendant  McEjoight,  and  relates  to  the  order  in  which  these 
Yarious  lots  of  land  should  be  sold  or  their  proceeds  applied  to 
satisfy  those  incumbrances. 

The  defendants  Bancker  and  McEnight  claim  that  as  the  lots 
Nos.  95,  96,  97,  98,  were  aliened  in  fact  before  any  other  charge 
or  conyeyance  had  been  made  of  the  residue  of  the  property  by 
Bell,  these  lots  should  not  be  sold  or  their  proceeds  applied  to 
pay  the  original  Candee  mortgage,  except  to  the  extent  of  the 
^  $640  expressly  charged  upon  them  by  the  deed  to  Bancker,  un- 
til all  the  residue  of  the  property  coyered  by  that  mortgage  has 
first  been  sold  and  applied  to  its  payment.  And  this  would  un-  / 
questionably  be  the  rule  under  the  well  settled  principle  of  in- 
yerting  the  order  in  which  the  property  has  been  aliened,  unless 
that  rule,  or  its  application  between  different  subsequent  alienees 
depends,  not  merely  upon  the  fact  of  the  prior  alienation  of  one 
parcel  of  the  mortgaged  premises,  but  also  npon  notice  or  knowl- 
edge of  such  alienation  by  subsequent  grantees  or  mortgagees  i 
of  the  whole  or  any  portion  of  the  residue. 

I  do  not  think  the  plaintiffs  can  be  charged  with  constructiye 
notice  of  the  deed  of  Bell  to  Bancker,  because  Bell  was  at  the 
date  of  that  deed,  and  at  the  date  of  the  mcurtgages  made  by  him 
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to  the  plaintiffs,  a  director  of  the  oompanj.  Nothing  like  notiei 
in  fiiot  is  shown.  Bell  attended  but  two  m^tings  of  the  board| 
one  in  May,  1858,  and  one  in  January,  1854 ;  and  it  is  not  pre* 
tended  that  he  gave  the  company,  or  any  of  its  officers,  actual 
notice  of  his  conveyance  to  Banoker,  which  was  made  afker  the 
former  and  before  the  latter  of  these  meetings.  And  it  must 
be  observed  that  the  mortgages,  as  to  which  the  plaintiffs  are 
to  be  affected  with  notice  of  this  conveyance  of  Bell,  were  made 
by  him  to  them,  the  loan  was  obtained  by  him  from  themj  and 
he  was  acting  for  himself  directly  and  not  for  them,  in  these 
transactions.  And  if  his  position  as  a  director  could  make  him 
the  agent,  or  rather  identify  him  entirely  with  the  plaintiffs  in 
such  sort  as  to  charge  them  with  constructive  notice  of  all  the 
fiMSts  with  which  he  was  personally  acquainted,  as  to  the  title  to 
lands  in  which  they  had  any  interest,  in  any  case,  it  could  not 
be  so  when  he  did  not  become  concerned  as  their  especial  agent^ 
or  transact  business  in  their  behalf.  Most  clearly  it  cannot  be 
the  case  where  the  facts  concerned  his  own  private  affairs,  and 
the  transaction  was  one  in  which  he  was  dealing  with  the  com« 
pany  as  a  third  party  on  his  own  behalf  and  acting  fior  himself 
with  and  against  them. 

The  deed  from  Bell  to  Bancker  was  not  recorded  until  after 
the  mortgages  from  Bell  to  the  plaintiffs  had  been  put  on  record, 
and  no  possession,  or  notice  in  fact  of  that  conveyance,'  is  alleged 
in  the  case,  except  as  inferred  from  BelPs  relation  to  the  com« 
pany ;  and  therefore  the  question  to  be  determined  is  whether 
the  defendant  Bancker  and  his  mortgagee  McKnight  are  enti« 
tied,  without  any  proof  of  notice  of  the  deed  from  Bell  to  Bancker 
to  the  holders  of  these  mortgages  on  these  two  parcels  of  the 
property,  to  have  all  the  lots  not  embraced  in  the  conveyance  to 
Bancker,  including  the  lots  covered  by  these  second  mortgages^ 
sold,  before  resorting  to  Bancker's  property  to  satisfy  the  first 
mortgage,  according  to  the  ordinary  rule  when  all  the  convey* 
ances  are  recorded  or  known,  or  when  one  conveyance  has  been 
made  by  the  mortgagor.  This  involves  the  question  how  &r 
the  registry  aot'aiqiltes  to  the  ease ;  and  whether  the  reoordiiig 
cf  this  deed  of  tots  Noa.  »6^  96»  97  and  96»  if  it  iMd  been  i 
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in  seaaon,  would  have  beon  notice  to  the  subseqaent  grantees  or 
nortgageee  of  any  of  tbe  reeidae  of  the  property,  so  as  to  post- 
pone ibeir  equities  to  those  growing  out  of  the  prior  oonyeyanoe 
of  these  lots. 

Of  course,  as  between  the  mortgagor  and  his  grantee  of  a  por- 
tion of  the  mortgaged  premises,  the  rule  is  well  settled.  There 
no  question  of  notice  can  arise,  and  all  that  is  to  be  done  is  to 
apply  the  equity  which  grows  out  of  the  relation  which  the  par* 
ties  necessarily  bear  to  each  other.  But  the  right  which  a 
grantee  with  warranty  of  a  portion  of  the  mortgaged  premises 
has  to  have  the  mortgage  satisfied  first  out  of  the  part  remain* 
ing  unsold,  is  an  equitable  and  not' a  legal  right,  and  therefore 
any  righta^f  the  holder  of  the  first  mortgage  on  the  whole  prem- 
ises are  not  affected,  nor  are  any  obligations  imposed  on  him 
unless  he  has  notice  of  the  subsequent  partial  alienation.  The 
holder  of  the  first  mortgage  has  two  funds  for  the  payment  of 
his  debt — the  portion  of  the  mortgaged  premises  sold  and  con- 
Tcyed,  and  the  residue  remaining  in  the  mortgagor — to  either 
of  which  he  may  resort.  The  mortgagor  having  aliened  a  part, , 
ooTcnanting  to  protect  his  grantee  against  the  mortgage,  that 
grantee  becomes  \ssx^ij  for  the  mortgage,  as  to  the  portion  of 
the  premises  conreyed  to  him.  He  has  a  right,  therefore,  as 
against  the  mortgagee,  to  insist  that  he  shall  not  deal  with  the 
lands  not  aliened  which  are  by  the  covenant  of  the  mortgagor 
with  him  the  primary  fund  for  the  payment  of  the  debt,  so  as  to 
increase  his  own  liability  or  diminish  that  fond,  provided  how- 
eiver  the  mortgagee  have  notice  of  the  fi^ts  out  of  which  these 
equities  arise.  A  release,  by  the  mortgagee,  of  all  or  any  of 
the  property  remaining  in  the, mortgagor,  after  he  has  had  no- 
tice of  an  alienation  of  a  portion,  is  a  discharge,  pro  /<m/o,  of 
that  portion  of  the  premises.  (CTuton  v.  Knappf  6  Paige^  42. 
Shifvesani  v.  HaU,  2  Barb.  Ch.  151.)  But  it  never  operates 
aa  such  a  discharge  without  such  notice.  If,  in  this  case,  the 
plaintiflh  or  Gandee  had  released  a  portion  of  these  premises 
after  the  conveyance  to  Bancker,  or  had  covenanted  not  to  re- 
iort  to  any  such  specified  portion  until  after  the  residue,  includ- 
img  the  kada  so  sold  and  conveyedi  had  been  applied  and 
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exhausted,  still  that  woitld  not  have  operated  to  discharge 
Bancker,  or  the  lots  purchased  by  him,  unless  it  had  been  done 
by  the  mortgagee  after  notice  or  with  knowledge  of  the  fact  of 
the  conveyance  to  Bancker. 

Now  at  the  time  of  the  execution  of  the  two  mortgages  hy 
Bell  to  the  plaintiffs,  in  December,  1853,  neither  the  plaintiffs 
nor  Candee,  then  the  holder  of  the  prior  mortgage,  knew  that 
the  deed  of  the  four  lots  had  been  made  to  Bancker.  If,  there- 
fore, on  that  day  Oandee  had  released  from  his  mortgage,  to  the 
plaintiffs,  the  lots  included  in  their  two  mortgages,  or  had  cove- 
nanted with  them  that  he  would  not  se^  to  collect  his  mort- 
gage from  their  lots  until  all  the  residue  of  the  lands  had  been 
exhausted,  it  is  plain  that  Bancker  could  never  have  Complained 
of  such  a  transaction,  nor  avoided  the  effect  of  it  either  in  respect 
to  the  original  mortgage  of  Candee  or  the  subsequent  mortgages 
to  the  plaintiffs  on  the  lands  included  in  them.  It  is  true  this 
was  not  done  in  form,  but  the  plaintiffs  took  their  two  mort- 
gages, knowing  that  the  original  mortgage  to  Candee  covered 
much  more  land,  in  addition  to  that  on  which  their  security 
rested,  and  supposing  that  all  that  land  remained  subject  to  that 
mortgage.  They  therefore  acted  upon  the  faith  that  equity 
would  compel  the  holder  of  the  larger  mortgage  to  resort  to  all 
the  residue  of  the  premises  covered  by  his  mortgage  before  re- 
sorting to  that  on  which  they  loaned  their  money.  They  ad- 
vanced the  money,  took  their  mortgages,  and  recorded  them 
80  as  to  give  the  holder  of  the  first  mortgage  at  least  all  the 
notice  which  their  registry  would  afford,  of  their  rights  so  as  to 
affect  his  conscience,  and  create  the  equity  of  parties  standing 
in  the  relation  of  sureties  with  reference  to  the  residue  of  the 
lands.  They  thus  became  in  effect  sureties  for  the  mortgagor,  as 
to  the  residue  of  his  lands,  and  they  became  such  sureties  with- 
out notice  of  the  existence  of  any  other  suretiehip  or  similar 
equitable  rights  of  any  other  party.  Thus  they  obtained  an 
equitable  right  and  created  an  equitable  charge  of  that  nature 
upon  the  residue  of  the  lands  included  in  the  first  mortgage, 
eo  instanti.  The  defendant  McEnight,  who  stands  in  the  shoes 
of  Bancker,  by  a  mortgage  executed  to  him  by  Bancker,  seta 
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ap  an  equitable  right  of  precisely  the  same  nature  as  this  bj 
virtue  of  the  alienation  by  Bell  to  Bancker.  Both  Bancker  and 
the  plaintiffs  occupied  the  position  of  sureties  for  Bell,  and  if  , 
either  should  be  called  to  pay  Bell's  debt,  or  any  part  of  it,  out 
of  any  portion  of  this  property  belonging  to  him,  he  would  be 
able  to  call  upon  the  other  for  contribution,  unless  one  of  them 
possesses  a  prior  equity  to  the  other*  {Gill  v.  Lyon  and  oth» 
ersj  1  John.  Ch,  447.)  That  priority  depends  not  only  upon  the 
actual  date  of  the  conveyances  under  which  they  hold,  but  als6 
upon  the  knowledge,  by  a  notice  to  them  respectively  at  the 
time  of  these  conveyances,  of  the  true  state  of  facts  and  of  the 
equities  arising  out  of  them.  Any  other  rule  would  produce 
the  most  serious  injustice.  Second  mortgages  upon  portions  of 
mortgaged  premises  are  rarely  taken  without  considering  and 
relying  upon  the  equity  wUich  will  arise  in  favor  of  the  second 
mortgagee  to  have  the  first  mortgage  charged  upon  the  residue 
of  the  property ;  and  if  these  equities  could  be  defeated  or 
poetponed  by  secret  conveyances,  the  greatest  hardship  and  in- 
jury would  take  place. 

The  counsel  for  McKnight  argued,  with  great  ingenuity  and 
ability,  that  the  case  was  not  within  the  recording  act,  because 
the  unrecorded  deed  to  Bancker  was  not  a  conveyance  of  the 
aame  or  uiy  part  of  the  same  premises  included  in  the  two 
mortgages  made  by  Bell  to  the  plaintiffs,  {see  1  R.  8,  75C,  i  1,) 
and  therefore  that  a  record  of  Bancker's  conveyance  would  not 
bave  been  notice  to  the  La  Farge  Insurance  Company,  and  the 
&ilnre  to  record  it  could  not  prejudice  Bancker  or  his  grantees 
or  mortgagees. 

K  I  am  right  in  the  view  which  I  have  taken  of  this  case, 
the  only  result  of  the  learned  counsel's  argument  upon  the 
registry  act  would  be  to  show  that  in  all  cases  between  subse* 
quent  grantees  of  property  foreclosed  by  a  prior  mortgage, 
actual  notice  is  requisite  to  create  or  enforce  these  equities  of 
purchasers  among  themselves,  and  the  record  of  the  mesne  con* 
teyanpes  will  not  suffice  in  its  place.  I  think,  however,  this 
would  not  be  a  proper  view*  of  the  recording  act. 

The  obvious  answer  to  the  defendant's  argument  is  that  it  is 
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not  as  porcbasers  of  the  legal  estate  .in  the  lands  covered  by 
the  mortgage,  but  as  purchasers  of  an  equity  in  or  against  the 
residue,  or  of  an  equitable  interest  in  the  whole  of  the  lands  in- 
cluded in  the  first  mortgage  including  the  lands  oonreyed  to 
Bancker,  that  the  La  Farge  Insurance  Company  are.  to  be  re- 
garded, and  the  statute  applied. 

The  statute  (1  R,  S.  756,  i  1)  provides  "  that  every  convey- 
ance not  recorded  shall  be  void  against  a  subsequent  purchaser 
in  good  faith  of  the  same  real  estate  or  any  portion  thereof  whose 
conveyance  shall  be  first  duly  recorded."  By  §§  37  38,  of  the 
same  title,  (p.  764,)  the  term  purchaser  is  declared  to  include  every 
person  to  whom  any  estate  or  interest  in  real  estate  is  conveyed 
for  a  valuable  consideration,  and  the  term  conveyance,  any  instru- 
ment by  which  any  title  to  real  estate  may  be  afiected  in  law  or  in 
equity.  The  deed  to  Bancker  and  the  mortgages  to  the  insur- 
ance company  both  created  not  only  the  estates  they  were  in- 
tended to  convey  in  the  lands  described  and  directly  affected 
by  them,  but  also  an  equitable  right  in  the  residue  of  the  lands 
included  in  the  first  mortgage  to  Gandee,  to  have  them  applied 
to  that  mortgage  before  resorting  to  the  lots  included  in  those 
mesne  conveyances.  It  is  with  reference  to  their  effect  as  cre- 
ating or  conveying  an  interest  in  the  lands  covered  by  the  Can- 
dee  mortgage,  that  the  statute  is  to  be  applied  to  these  convey- 
ances. It  is  not  a  question  how  far  the  reisording  of  the  deed 
to  Bancker  might  affect  the  title  of  the  plaintiffs  to  their  own 
land  or  their  interest  in  it  under  these  two  second  mortgages, 
but  it  is  a  question  whether  the  insurance  company  have  or 
havenot  an  equitable  right  to  have  the  first  mortgage  satisfied 
out  of  Bancker's  land  before  resorting  to  theirs. 

This  right  would  vest  in  them  instantly  upon  taking 
these  mortgages,  if  these  mortgages  were  the  first  mesne  con- 
veyances. It  would  vest  by  the  operation  of  law,  jxmt  as 
effectually  as  if  Bell  and  Candee  had  united  in  an  instrument 
assigning  it  to  them  and  covenanting  that  the  lots  not  mort- 
gaged to  them  should  assume  the  debt  in  preference  to  those 
covered  by  their  mortgages.  The  La  Farge  Insurance  Com- 
pany became  by  this  transaction,  purchasers  of  an  interest,  an 
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equitable  interest  it  is  true,  but  still  an  interest  in  all  the  resi- 
dae  of  the  lands  mortgaged  by  Bell  to  Candee  including  these 
lots  Nos.  95,  96,  97,  98,  and  as  to  that  equitable  interest  thus 
acquirect--that  is  the  right  to  have  the  first  mortgage  charged 
on  these  lands — this  conveyance  to  Bancker  was  void  because 
it  was  not  recorded. 

I  have  assumed  that  a  mortgage  is  an  alienation,  and  it  is 
entirely  settled  that  it  is  to  be  so  regarded  for  all  purposes  of 
such  questions  as  the  present  It  is  however,  only  an  aliena- 
tion pro  tanto,  {Kellogg  v.  Rand  and  others,  11  Paige,  59,) 
and  therefore  it  is.  only  to  the  extent  of  these  two  mortgages 
and  not  absolutely  to  the  whole  proceeds  of  the  lands  included 
in  them,  that  the  rule  is  to  be  applied  in  this  case. 

The  mortgagee  and  his  subsequent^antees  or  persons  stand* 
ing  in  that  relation,  as  Bancker  and  his  mortgagee  McEnight, 
are  entitled  to  the  benefit  of  any  probable  or  possible  surplus 
after  applying  the  proceeds  of  this  portion  of  these  lots  to 
satisfy  the  two  second  mortgages  of  the  plaintiffs. 

The  decree  will  therefore  provide  for  the  sale  first  of  the  land 
embraced  in  the  mortgage  firom  Bell  to  Candee  except  the  lots 
95,  96,  97,  98,  and  for  the  sale  of  this  in  two  separate  divisions, 
according  to  the  two  second  mortgages  held  by  the  plaintiffs  re- 
spectively. After  reserving  the  amount  of  these  two  second 
mortgages,  each  out  of  the  proceeds  of  its  own  parcel  of  these 
lands,  the  residue  will  be  applied  to  the  satisfaction  of  the 
original  Candee  mortgage.  If  the  residue  of  such  proceeds, 
deducting  such  second  mortgage,  should  not  be  enough  for  this 
purpose,  then  and  before  applying  the  amount  reserved  for  the 
two  second  mortgages,  the  lots  Nos.  95,  96,  97  and  98,  are  next 
to  be  sold  and  the  proceeds  applied.  '  Then  the  proceeds  of  the? 
other  parcels  retained  will  be  next  applied  ratably  to  satisfy  the 
original  mortgage.  If  any  remains  after  this  is  paid,  each 
parcel  will  then  be  charged  with  its  own  mortgage.  If  there 
should  result  a  surplus  after  satisfying  the  three  mortgages 
held  by  the  plaintiffs,  in  the  order  and  manner  of  applying  the 
proceeds  of  these  various  parcels  herein  directed,  it  must  be 
tooaght  into  court  for  a  proper  distribution. 
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Liberty  may  be  reserved  to  the  defendants,  Bancker  and . 
McKnight,  in  case  the  premises  in  which  they  are  interested 
become  charged  with  more  than  the  share  of  the  mortgage  assnmr 
ed  by  Bancker  according  to  Bell's  deed,  to  apply  for  a  jndg* 
ment  over  against  Bell  npon  notice  to  him  or  his  attorneys* 

[W£8TCHE8TER  SPECIAL  Term,  March  8, 1856.    Emottf  Justice.] 


Barger  vs.  Duryin,  Taylor  and  Flagler. 

Where  the  makers  of  a  promissory  note,  within  six  years  befbre  suit  is  brotighi 
thereon,  and  before  a  suit  is  barred  by  the  statute  of  limitations,  assign  their 
property  to  trustees,  in  trust  fbr  the  benefit  of  creditors,  and  direct  them  to 
pay  such  note,  among  othen,  in  full  if  there  shall  be  sufficient  property,  and 
if  not,  then  to  pay  a  ratable  dividend  upon  it,  with  other  debts,  and  the  assig- 
nees in  pursuance  of  such  direction,  make  a  dividend  of  fifty  per  cent  upon 
the  note,  and  pay  the  amount  to  the  holder,  this  payment  will  be  treated  as  the 
act  of  the  makers  themselves,  by  theh*  agent  duly  authorized  fbr  that  purpose, 
%Qd  as  evidence  of  a  new  promise  by  them  to  pay  the  note. 

A  payment  made  by  a  part  of  the  joint  and  several  makers  of  a  promiasory  notOi 
within  six  years  before  suit  is  brought  thereon,  and  before  a  suit  is  barred  by 
the  statute  of  limitaUons,  will  not  revive  the  debt,  as  to  the  other  makers. 

ACTION  apon  a  promissory  note.    The  defimse  was  the  stat- 
ute of  limitations.    The  opinion  states  all  the  material 
fiM^ts. 

Mr.  Coffin^  for  ^^^  plaintiff. 

Mr.  Wells,  for  the  defendants. 

Emott,  J.  Upon  the  trial  of  this  action  before  me,  without 
a  jury,  the  making  of  the  note  described  in  the  complaint  waft 
admitted.  It  was  a  joint  and  several  note  signed  by  all  the 
defendants,  dated  in  1846,  and  dne  in  May,  1847,  fbr  $500  and 
interest.  The  interest  was  paid  and  indorsed  upon  it  in  1847 
and  1848.    In  1848,  on  the  5th  day  of  August,  the  defendantft 
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Taylor  and  Flagler,  having  become  insolvent,  made  an  aseign** 
ment  for  the  benefit  of  their  credtors,  to  Edward  Wells  and  Gil- 
bert B.  Hart.  To  this  assignment  were  annexed  schedules  of 
the  debis  which  the  assignees  were  directed  to  pay,  and  among 
others  this  note  was  specified  in  one  of  the  schedules.  The  as- 
signees, accordingly,  having  converted  some  or  all  of  the  prop* 
erty  of  the  assignors  into  money,  made  a  dividend  of  fifty  per 
cent  on  the  class  of  debts  to  which  this  note  belonged,  and  on 
the  23d  of  August,  1849,  Mr.  Wells  paid  the  plaintiffs  two  hun- 
dred and  fifty  dollars  on  the  note  in  question.  Upon  this  pay- 
ment the  plaintiff  relics  to  take  the  case  out  of  the  statute  of 
limitations ;  and  thus  the  case  presents  distinctly  the  question 
whether  a  payment  by  the  assignees  of  an  insolvent  debtor  under 
an  assignment  specifying  the  debt  in  question  and  directing  its 
payment,  made  within  six  years  after  the  debt  became  due,  and 
within  six  years  before  suit  brought,  is  a  bar  to  the  suit.  Of 
oourse,  so  far  as  the  defendant  Durvin  is  concerned,  upon  the 
authority  of  Shoemaker  v.  Benedict,  (1  Kern.  176,)  no  act  or 
admission  of  the  other  defendants,  or  in  their  behalf,  can  revive 
the  debt.  But  as  to  Taylor  and  Flagler,  the  question  is  a  dif- 
ferent one. 

I  can  find  no  case  in  the  courts  of  this  country  in  point.  In 
Bioosevdt  V.  Marks,  (6  Mm.  Ch.  R.  266,)  there  had  been  no 
payment  by  the  assignees  of  Marks  and  his  partner,  upon  the 
demand  in  question,  and  this  fact  is  strongly  insisted  upon  by 
Chancellor  Kent.  And  although  he  uses  strong  language  as  to 
the  injustiee  of  considering  a  payment  of  a  dividend  by  the  as- 
signees of  a  bankrupt,  or  by  trustees,  as  equivalent  to  a  new 
promise  by  the  original  debtor,  yet  it  should  not  be  overlooked 
that  he  is  speaking  more  particularly  of  the  effect  of  such  pay- 
ments upon  a  co-obligee  of  the  bankrupt,  and  that  he  is  also 
eonsidoring  the  case  of  assignees  in  bankruptcy,  who  are  not  the 
agents  voluntarily  made  by  the  debtor,  and  have  no  special  di- 
reetioBS  to  pay  any  particular  debts. 

In  Hammon  v.  Huntley  and  others,  (4  Coweris  R.  498,) 
the  remark  was  made,  (Aiter,  that  an  admission  by  one  of  two 
ezemitors  would  taJse  a  debt  out  of  the  statute.    This  was  dis- 
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approved  in  The  Cayuga  Co.  Banky.  Bennett,  (5  Hill,  240,) 
in  an  observation  also  obiter,  by  Judge  Gowen.  The  question 
in  both  these  cases  arose  as  to  the  power  of  one  executor  to  bind 
his  associates  and  the  estate  by  admissions.  In  the  latitr  case 
Judge  Cowen  speaks  of  Thompson  v,  Peters,  (12  Wheat.  565,) 
as  deciding  that  all  the  personal  representatives  of  an  intestate 
could  not  prevent  the  statute  of  limitations  from  attaching  to  a 
debt,  by  their  joint  admissions.  An  examination  of  that  case, 
however,  will  show  that  the  case  turned  upon  the  question  of 
the  extent  and  character  of  the  declarations  of  the  administra^ 
tor,  and  that  it  is  not  an  authority  for  the  proposition  to  which 
Judge  Gowen  says  it  was  cited  in  the  case  in  7  Conn.  Rep. 

I  think,  moreover,  that  even  if  any  of  these  oases  could  be  re* 
garded  as  authorities  to  show  that  an  admission  by  an  executor 
or  administrator  is  not  sufficient  to  revive  a  debt,  they  would 
still  not  be  decisive  of  the  present  question.  The  ground  of 
these  decisions  is  that  executors  and  administrators  are  appoint* 
ed  simply  to  distribute  assets  for  the  payment  of  admitted  or  es- 
tablished debts,  and  not  with  the  object  nor  clothed  with  au* 
thority  to  create  liabilities,  and  with  no  express  agency  to  pay 
any  specific  debts. 

There  is  no  doubt  that  a  payment  made  by  a  debtor,  of  a 
part  0^  or  upon,  his  pre-existing  debt,  is  an  admission  of  its  ex* 
istence,  and  of  an  existing  liability  to  pay  it,  and  that  from  such 
a  payment  the  law  will  imply  a  promise  to  pay  the  residue. 
Such  a  payment  furnishes  the  most  satisfactory  evidence  of  such 
an  existing  liability,  and  its  assumption.  It  is  a  deliberate  act 
against  the  interest  of  the  party,  and  not  liable  to  misrepresen- 
tation by  witnesses,  like  a  mere  verbal  acknowledgment.  In 
the  recent  revision  of  our  statute  of  limitations,  therefore,  the 
effect  of  a  partial  payment  has  been  left  as  it  has  always  been 
regarded  to  be,  equivalent  to  a  written  acknowledgment  of  the 
debt  or  an  express  promise  to  pay. 

The  real  question  in  all  cases  of  partial  payments,  when  they 
are  not  made  by  the  party  sought  to  be  charged,  himself,  is  the 
question  of  the  extent  of  the  authority  of  the  person  by  whom 
they  were  made.    That  was  the  question  in   Van  Keuren  v. 
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Parmelee,  (2  Comst.  R,  523,)  where  it  was  decided  that  one 
of  two  partners  has  no  authority,  after  a  dissolution  of  the 
partnership,  to  revive  a  debt  against  his  associate,  by  a  new 
promiae  either  express  or  implied  from  a  partial  payment ;  that 
is,  that  the  relation  of  partners  did  not  in  itself  vest  any  continu- 
ing authority  in  one  of  the  partners  to  bind  the  other,  in  any 
way,  after  the  dissolution  of  the  partnership.  So  in  Sfwemaker 
v.  Benedict.  (1  Kenu  Rep,  176,)  it  was  held  that  a  joint  con- 
tract to  pay  money  does  not  create  an  agency  in  one  of  several 
joint  debtors,  to  continue  or  revive  a  debt  barred  against  all  by 
the  statute  of  limitations.  Both  these  cases  are  decided  upon 
the  question  of  authority  implied  or  to  be  implied  from  the  re- 
lation of  the  parties.  Neither  of  them  touch  the  principle  that 
a  partial  payment  made  by  an  agent  who  is  duly  authorized, 
either  expressly  or  impliedly,  to  make  it  for  another,  will  furnish 
evidence  of  a  new  promise  to  pay,  and  revive  the  debt  against 
that  person.  The  payment  need  not,  in  any  case,  be  made  with 
the  intention  of  making  an  acknowledgment  and  reviving  the 
debt  thereby.  It  is  necessarily  an  unequivocal  acknowledgment 
of  the  debt,  and  the  law  then  at  once  implies  a  new  promise  to 
pay.  The  object  and  the  effect  of  the  payment  is  a  question  of 
legal  construction,  not  of  actual  intention  to  be  ascertained  by 
looking  into  the  minds  of  the  parties.  And  therefore,  I  appre- 
hend, in  a  question  of  agency,  the  simple  question  is,  whether 
the  agent  had  authority  to  make  the  payment  in  question,  not 
whether  he  was  authorized  or  directed  to  make  the  payment  for 
the  express  object  of  barring  the  statute  or  otherwise  to  revive 
the  debt,  or  to  make  a  new  promise  to  pay  it.  That  may  not 
have  been  in  contemplation  of  the  parties  at  all,  but  that  will  be 
the  legal  consequence  and  result  of  the  payment,  if  the  person 
making  it  had  proper  authority  to  make  it  as  a  payment  on  ac- 
count of  a  debt  of  the  party  to  be  charged. 

I  think  these  considerations  are  decisive  of  the  present  case. 
Here  the  defendants  Taylor  and  Flagler,  within  six  years  before 
this  suit  was  brought,  and  before  this  suit  was  barred  as  to 
them  by  the  statute  of  limitations,  conveyed  their  property  to 
trustees  and  directed  them  to  pay  this  note  among  others,  nam- 


72         OASES  m  THE  SUPREME  OOURT. 

Morgan  v.  Quackeabuah. 

ing  and  describing  it,  to  pay  it  in  full  if  their  property  was  suf- 
ficient, if  otherwise,  to  pay  a  ratable  dividend  upon  it,  with  other 
debts.  Is  there  any  difference,  in  principle,  between  this  au- 
thority and  that  conferred  by  an  express  written  direetion,  by 
the  debtors  to  an  agent,  to  pay  a  particular  amount  upon  a  given 
debt  ?  There  could  be  no  doubt  that  a  payment  by  an  agent, 
under  such  an  authority  and  direction,  would  be  equivalent  to  a 
payment  by  the  debtor  himself,  and  would  afford  incontroverti- 
ble evidence  of  liability  and  a  new  promise  to  pay.  I  can  see 
no  reason  why  the  act  of  the  assignees  of  these  defendants, 
under  all  the  circumstances  of  this  case,  should  not  be  treated 
as  an  act  of  the  defendants  themselves,  by  an  agent  duly  author- 
ized for  that  purpose,  and  as  evidence  of  a  new  promise  by  the 
debtor  to  pay  this  note. 

There  will,  therefore,  be  judgment  for  the  plaintiff,  against 
the  defendants  Taylor  and  Flagler,  for  the  amount  remaining 
due  on  the  note,  and  interest. 

[WESTCHsaTEB  SPECIAL  Term,  MaTch  8, 1S56.    Emoti,  Jiutice.] 


Morgan  vs.  Quackenbush  and  others. 

An  ix\)anctioQ  can  be  granted  only  when  it  appears  by  the  complatni  that  the 
plaintiff  is  entitled  to  the  reh'ef  demanded.  There  must  therefbre  be  a  com- 
plaint, upon  which  to  fbund  a  motion  for  an  injnnction. 

But  if  the  motion  is  made  upon  an  afidavit  which  contains  all  the  requisitea  of 
a  complaint,  as  prescribed  in  the  142d  section  of  the  code,  that  is  sufficient. 

On  the  16th  of  January,  1855,  the  plaintiff  was  duly  appointed  chief  of  police 
of  the  city  of  Albany.  A  charter  election  for  that  city  was  held  on  the  2d 
Tuesday  of  April,  1856,  fbr  theelecUon,  among  other  officers,  of  a  mayor,  to 
hold  his  office  fbr  two  years,  to  commence  on  the  first  Tuesday  of  May  there- 
after, at  which  P.  and  Q.  were  candidates  for  that  office.  At  its  next  meethig 
after  the  election,  Tiz.  on  the  14th  and  15th  days  of  April,  the  common  coun- 
cil proceeded  to  canvass  the  inspectors'  return  of  votes,  and  to  determine  and 
declare  who  was  elected  to  the  office  of  mayor ;  and  they  determined  and  de- 
clared, that  P.  had  received  the  greatest  number  of  votes,  and  was  duly  elect- 

'  6d  mayor,  and  made  and  filed  a  certificate  of  that  determination.    On  the  eth 
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^  May,  when  the  term  of  offico  commenced,  P.  having  taken  anri  subscribed 
the  oath,  entered  upon  the  dischaige  of  the  duties  of  the  office.  On  the  same 
day,  the  new  common  council  procet^iod  to  re-canvass  the  votes  for  mayor, 
and,  npon  sach  canvass  it  was  determined  and  declared  that  Q.  waa  duly 
elected  maycMr,  and  a  certificate  of  that  determination  was  made  and  filed.  On 
the  12th  of  May  the  new  common  council  appointed  a  large  number  of  per- 
aoDS  to  be  members  of  the  police  department,  in  the  place  of  others  whose  term 
of  office  waa  about  to  expire.  Among  others  W.  was  appointed  policeman. 
The  officers  so  appointed  refused  to  take  the  oath  of  office  before  the  mayor, 
as  required  by  law.  W.  preferred  charges  against  the  plaintiff*,  as  chief  of 
police,  to  Q.  as  mayor,  and  Q.,  assuming  to  act  as  mayor,  received  and  enter- 
tained the  charges,  and  with  the  recorder  and  one  of  the  aldermen  of  the 
dty,  was  proceeding  to  hear  the  charges  against  the  plaintiff'.  The  grounds 
of  the  charges  were  that  the  plaintiff' bad  refused  to  lecognize  as  police  officers 
the  persons  appointed  by  the  new  common  council,  until  tbby  should  take 
the  requisite  oath  of  office  before  P.  as  mayor.  On  on  application  for  an  in- 
junction to  restrain  Q.  and  the  recorder  and  alderman,  from  hearing  or  trying  the 
chai^ges,  or  making  any  decision  thereon,  until  the  right  of  Q.  to  act  as  mayor 
should  be  determined ; 

Hdd  1.  That  the  duty  of  the  common  council,  in  making  the  first  canvass,  was 
purely  ministerial,  and  consisted  in  a  simple  matter  of  arithmetic ;  they  not 
hdng  at  liberty  to  receive  evidence  of  any  thing  outside  of  the  returns  of  the 
Inspcctora.  That  in  receiving  affidavits  tending  to  show  fraudulent  practices 
at  the  polls,  and  in  omitting  to  canvass  the  votes  of  two  election  districts, 
on  that  ground,  they  acted  illegally,  and  assumed  to  exercise  a  judicial  power 
which  the  legislature  had  not  vested  in  them.  But  that,  having  Jurisdiction 
to  make  the  canvass,  their  certificate  entitled  P.  to  the  office  until  the  error 
Bhoakl  be  corrected  by  legal  proceedings. 

2.  That  the  old  common  council  having  canvassed  the  returns,  and  declared  the 
result,  however  illegally  they  might  have  acted,  their  power  over  the  subject,  as 
canvassers  was  spent,  and  the  action  of  tlie  new  common  council,  in  attempt- 
ing to  re-«anvas8  the  returns,  on  the  6th  of  May,  and  to  determine  and  declare 
who  was  elected  mayor,  was  unauthorized  and  void ;  they  having  no  iiower 
to  revise  the  action  and  correct  the  errors  of  their  pfedecessors. 

8.  That  the  determination  of  the  first  board  in  favor  of  P.  however  erroneous  it 
might  be,  had  furnished  him  with  prima  facie  evidence  of  his  election ; 
end  that,  having  acted  upon  that  evidence,  qualified,  and  entered  upon 
the  discharge  of  the  duties  of  the  office,  he  became  mayor  de  facto,  and 
could  sot  be  displaced,  except  by  an  action  brought  for  that  purpose  by 
eoma  person  claiming  to  be  entitled  to  the  office.  And  that  P.  beiug  mayor 
de  fa£io,  Q.  whatever  his  right,  could  not  be  mayor  in  fiict  at  the  same  time, 
and  did  not  derive  even  a  colorcMe  title  to  the  office,  from  the  determination 
of  the  second  board  of  canvassers. 

4»  That  the  defendants  were  not  authorized  to  proceed  with  the  trial  of  the  plain- 
tiff upon  the  charges  preferred  against  hiia^  as  chief  of  police,  Q«  having  no 
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jttriadictlon  to  receive  charges  against  the  plainUfT,  or  to  oflSciate  as  a  member 
of  the  tribunal  organized  for  his  trial. 

6.  That  the  new  policemen  had  been  duly  appointed,  and  whether  they  had  ta- 
ken any  oath  or  not  ihey  were  entitled  to  act.  That  the  plaintiff  had  no  right 
to  inquire  whether,  and  before  whom,  they  had  taken  their  official  Oath,  bat 
should  have  recognized  them,  and  organized  the  police ;  and  that  his  refusal 
to  do  so  was  erroneous. 

6.  That  the  plaintiff  having  voluntarily  thrust  himself  into  the  controversy,  be- 
tween the  claimants  for  the  office,  he  was  not  entitled  to  an  injunction  to  re* 
strain  the  proceedings  of  the  defendants,  however  illegal. 

MOTION  for  injunction.  Upon  the  hearing  of  the  motion, 
it  was  shown  by  affidavit  on  the  part  of  the  plaintiff,  that 
on  the  16th  of  January,  1855,  the  plaintiff  was  duly  appoint- 
ed chief  of  police  in  the  police  department  of  the  city  of 
Albany  for  the  term  of  three  years,  and  that  he  entered  upon, 
and  has  ever  since  continued  to  dicharge  the  duties  of  the 
office  ;  that  a  charter  election  for  said  city  was  held  on  the  sec- 
ond Tuesday  of  April,  1856,  for  the  election  among  other 
officers,  of  a  mayor,  to  hold  his  office  for  two  years,  to  commence 
on  the  first  Tuesday  of  May  thereafter ;  that  at  such  election 
Eli  Perry  and  the  defendant  Quackenbush  were  candidates  for 
such  office ;  that  the  common  council  of  the  city,  at  its  next 
meeting  after  the  election,  proceeded  to  canvass  the  inspectors' 
returns  of  votes,  and  to  determine  and  declare  who  had  been  and 
was  elected  to  the  office  of  mayor ;  and  that  at  such  meeting, 
which  was  held  on  the  14th  and  15th  days  of  April,  the  common 
council  did  determine  and  declare,  as  the  result  of  such  election, 
that  Eli  Perry  had  received  the  greatest  number  of  votes  for 
the  office  of  mayor,  and  was  duly  elected  to  that  office ;  that  a 
certificate  of  such  determination  was  made  by  the  common 
council,  and  signed  by  a  majority  of  its  members  and  filed  with 
the  city  clerk ;  that  the  common  council  then  adjourned  to  meet 
again  on  the  28th  of  April,  at  which  time  it  met  and  transacted 
business,  and  again  adjourned  to  the  5th  of  May,  when  it  met 
and  adjourned  without  day  ;  that  on  the  6th  of  May,  the  day  on 
which  the  term  of  office  commenced,  Mr.  Perry,  having  taken 
and  subscribed  the  oath  prescribed,  entered  upon  the  discharge 
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of  the  duties  of  the  office,  and  has  erer  since  continued  to  dis- 
charge such  duties. 

It  further  appeared  that  on  the  12th  day  of  May,  the  neir 
common  council  appointed  a  large  number  of  persons  to  be 
members  of  the  police  department,  in  the  place  of  others  whose 
term  of  office  was  about  to  expire,  and  among  others,  John 
Wiley  was  appointed  to  the  office  of  policeman ;  that  the  offi* 
cers  so  appointed  refused  to  take  the  oath  of  office  before  the 
mayor  as  required  by  law,  and  the  plaintiff  insists  that, 
for  this  reason,  they  have  not  qualified  themselves  to  enter 
upon  and  discharge  the  duties  of  the  offices  to  which  they  have 
been  appointed. 

It  was  further  shown  that  the  defendant  Quackenbush  claim- 
ed that  he  was  elected  mayor  and  was  entitled  to  discharge  the 
duties  of  the  office,  and  that  John  Wiley,  who  had  been  ap- 
pointed policeman,  had  preferred  charges  against  the  plaintiff  as 
chief  of  police,  to  the  defendant  Quackenbush  as  mayor,  and 
that  he,  assuming  to  act  as  mayor,  had  received  and  entertained 
the  charges,  and  with  the  other  defendants,  William  S.  Pad- 
dock and  George  B.  Johnson,  the  recorder  and  one  of  the 
aldermen  of  the  city,  was  proceeding  to  hear  the  charges  against 
the  plaintiff  and  inquire  into  the  truth  thereof;  that  the  grounds 
of  the  charges  preferred  against  the  plaintiff  were  that  he  had 
refused  to  recognize  as  police  officers  the  persons  appointed  by 
the  new  common  council  until  they  should  take  the  requisite  oath 
of  office  before  Mr.  Perry  as  mayor  of  the  city. 

Upon  these  facts  the  plaintiff  asked  that  the  defendant  might 
be  restrained  by  injunction  from  hearing  or  trying  the  charges 
preferred  against  him,  or  making  any  decision  thereon,  until  the 
right  of  the  defendant  Quackenbush  to  act  as  mayor  should  be 
determined. 

In  opposition  to  the  motion,  it  was  shown  that  it  appears 
from  the  inspectors'  returns  on  file,  that  the  whole  number  of 
Totes  received  by  the  defendant  Quackenbush  for  the  office  of 
mayor  was  3832,  and  the  whole  number  received  by  Mr.  Perry 
was  3309 ;  and  that  the  new.  common  council  on  the  6th  of  May 
proceeded  to  re-caavass  the  votes  for  mayor,  and,  upon  such  can- 
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rass  it  was  determined  and  declared  that  the  defendant  Qaaclen'* 
bush,  haying  received  the  greatest  number  of  votes,  was  duly 
elected  mayor,  and  they  proceeded  to  make  and  file  a  certifi- 
cate of  such  determination.  It  also  appeared  by  the  certificate 
of  the  first  canvass,  which  was  produced  upon  the  hearing,  that 
the  number  of  votes  allowed  to  the  defendant  Quackenbush, 
upon  the  canvass,  was  only  2172 ;  and  the  number  of  votes 
allowed  to  Mr.  Perry  was  2990. 

L,  Tremain  and  W.  /.  Hadley,  for  the  plaintiff. 

A.  /.  Parker  and  C  Cassidy,  for  the  defendant. 

Harris,  J.  An  objection  was  taken  upon  the  hearing,  which 
I  was  at  first  inclined  to  think  fatal  to  this  application.  The 
action  was  commenced,  as  was  stated,  by  the  service  of  a  sum- 
mons, without  complaint,  and  the  motion  is  founded  upon  an  affi- 
davit. An  injunction  can  only  be  granted  when  it  appears 
by  the  complaint  that  the  plaintiff  is  entitled  to  the  relief  de- 
manded, and  such  relief,  or  any  part  thereof,  consists  in  restrain- 
ing the  commission  or  continuance  of  some  act,  the  commission 
or  continuance  of  which,  during  the  litigation,  would  produce 
injury  to  the  plaintiff.  The  objection  is  that  there  being  no 
complaint,  it  cannot  appear  by  the  complaint  that  the  plaintiff 
is  entitled  to  the  relief  demanded.  This  is  obviously  so,  but,  on 
looking  into  the  paper  called  an  affidavit.  I  find  that  it  contains  all 
the  requisites  of  a  complaint.  The  ingredients  of  a  complaint, 
as  they  are  prescribed  in  the  142d  section  of  the  code,  are  all 
there.  It  contains  the  title  of  the  cause ;  it  specifies  the 
name  of  the  court,  and  the  county  where  the  plaintiff  proposes  to 
try  the  action,  and  the  names  of  the  parties.  It  then  states  the 
facts  upon  which  the  plaintiff  relies  to  constitute  his  cause  of  ac- 
tion, and  demands  the  relief  to  which  the  plaintiff  supposes  him- 
self entitled.  This  makes  a  complaint.  It  is  true,  that  instead 
of  commencing  in  the  form  usually  adopted  in  a  eomplaint,  it  com- 
mences in  form  as  a  deposition.  But,  if  the  paper  contains,  as 
this  doss,  every  thing  essential  to  constitute  a  complaint,  the 
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form  in  ifhicli  it  is  presented  furnishes  no  sufficient  ground  of 
objection.  I  proceed,  therefore,  to  the  examination  of  the  case 
upon  the  merits. 

The  inspectors  of  an  election  for  charter  and  ward  officers  in 
the  city  of  Albany  are  required,  upon  the  completion  of  the 
canrass,  to  certify  and  declare  the  result,  stating  the  number 
of  rotes  given  for  each  person  for  each  respective  office,  and  to 
file  their  statement  and  certificate  in  the  office  of  the  clerk  of 
the  common  council  within  twenty-four  hours.  Their  office  is 
purely  ministerial.  They  decide  nothing.  They  merely  de- 
clare  the  contents  of  the  ballot-box.  The  next  canvass  is  to 
be  made  by  the  common  council.  The.  statute  declares  that 
*^  at  its  meeting  thereafter,"  the  common  council  shall  canvass 
such  returns^  and  determine  and  declare  the  result.  {Sess. 
Laws  of  1851,  />.  106,  §  11.)  The  time  of  making  this  can- 
vass is  not  fixed.  The  words  "  at  its  meeting  thereafter"  are 
entirely  nugatory.  It  is  probable  that  the  legislature  intended 
to  declare,  as  it  had  been  provided  in  previous  statutes,  that  the 
canvass  should  take  place  at  the  first  meeting  of  the  common 
eooncil  after  the  election.  But  if  so,  the  word  "  next"  has  been 
carelessly  omitted  in  the  sentence,  and  thus  its  efiect  is  wholly 
destroyed.  All  that  is  now  required  is,  that  the  common  coun- 
cil shall  canvass  the  returns  and  determine  and  declare  the  re- 
sult. This,  too,  is  a  ministerial  act.  The  common  council  are 
judges  of  nothing.  They  are  not  at  liberty  to  receive  evidence 
of  any  thing  outside  of  the  returns  themselves.  Their  duty 
consists  in  a  simple  matter  of  arithmetic.  They  are  to  bring 
together  the  returns  made  by  the  inspectors  of  the  several 
election  districts,  and  ascertain,  by  computation,  the  aggregate 
number  of  votes  given  in  the  whole  city  for  each  person,  for 
each  office,  and  then  declare  the  result  by  their  certificate.  If, 
in  the  first  canvass,  the  common  council  received  affidavits  tend- 
ing  to  show  fraudulent  practices  at  the  polls,  as  it  is  well  known 
they  did,  although  the  fact  is  not  before  me  upon  the  motion, 
and,  acting  upon  such  evidence,  omitted  to  canvass  the  votes  of 
two  election  districts,  they  acted  illegally.  In  doing  so,  they 
asanmed  to  exercise  a  judicial  power  which  the  kgielatare  has 
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never  veeted  in  them,  or  any  other  board  of  canvassers.\  All 
that  appears  upon  that  subject,  on  this  motion,  is,  that  while  the 
returns  of  the  inspectors  show  the  aggregate  number  of  votes 
for  the  defendant,  Quackenbush,  to  be  3332,  the  canvass  allows 
him  but  2172 ;  and  while  the  aggregate  number  of  votes  for 
Mr.  Perry,  according  to  the  returns,  is  3309,  the  canvass  allows 
him  but  2990.  But  the  common  council  did,  on  the  15th  of 
April,  assume  the  duty  of  canvassing  the  votes,  and  did  deter- 
mine and  declare  the  result.  Such  determination  was  prxma 
facie  evidence  that  the  person  declared  to  be  elected  was  en- 
titled to  the  office.  Assume  that  they  transcended  their  author- 
ity, as  they  undoubtedly  did,  in  rejecting  a  portion  of  the 
returns,  could  such  illegal  act  justify  the  same  body,  when  sub- 
sequently convened,  in  disregarding  the  first  canvass  altogethery 
and  proceeding  to  canvass  the  votes  anew  ?    I  think  not. 

When  the  returns  of  the  inspectors  had  been  canvassed  and 
the  result  declared,  however  illegally  the  common  council  may 
have  acted,  their  power  over  the  subject  as  canvassers  was 
spent.  They  had  no  right  to  re-convene  themselves  as  a  board 
of  canvassers,  and  assume  the  duty  of  determining  anew  the 
result  of  the  election.  As  well  might  the  common  council  who 
may  be  in  office  on  the  first  Tuesday  of  May,  1857,  take  it  upon 
themselves  to  revise  the  proceedings  of  the  6th  May,  1856,  and 
declare  some  other  person  elected  to  the  office  of  mayor.  It  was 
a  re-canvassing  of  the  returns,  and  this  was  a  thing  the  legisla- 
ture had  not  authorized  them  to  do.  It  was  an  attempt  of  the 
new  board  to  revise  the  action  and  correct  the  errors  of  their 
predecessors,  and  this  is  not  among  the  powers  with  which  they 
were  clothed  by  the  legislature.  It  seems  to  me  very  clear,  there- 
fore, that  the  action  of  the  common  council  in  attempting  to 
re-canvass  the  votes  for  mayor  on  the  6th  of  May,  and  to  de- 
termine and  declare  who  was  elected  to  that  office,  was  entirely 
unauthorized  and  void.  Both  boards  have  erred,  perhaps  equal- 
ly— the  first,  in  going  beyond  the  returns  of  the  inspectors,  and 
constituting  itself  a  judge  of  the  validity  of  the  proceedings 
at  the  election ;  the  second,  in  undertaking  to  correct  the  error 
of  the  first,  by  re-canvassing  the  votes. 
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The  next  inquiry  relates  to  the  effect  of  these  proceedings 
upon  the  parties  claiming  the  office.  The  first  board  did  can- 
Tsss  the  Totes,  illegally  though  it  may  be.  They  did  determine 
and  declare  the  result.  That  determination,  however  errone- 
ously, has  furnished  to  Mr.  Perry  prima  facie  evidence  of  his 
election.  He  had  a  right  to  act  upon  that  evidence  and  take 
possession  of  the  office.  Having  qualified  and  entered  upon 
the  discharge  of  its  duties,  he  became  mayor  de  facto.  He 
cannot,  in  ray  judgment,  be  displaced  except  by  an  action 
brought  in  the  manner  prescribed  by  law  for  that  purpose,  by 
some  other  person  claiming  to  be  entitled  to  the  office.  The 
law  on  this  subject  is  distinctly  declared  by  tfaie  court  of  ap- 
peals in  The  People  v.  Cook,  (4  Said.  67.)  The  title  to  an 
elective  office  is  derived  from  the  people  through  the  ballot-box. 
Somebody  must  declare  what  is  the  will  of  the  electors,  as  thus 
expressed.  Canvassers  are  provided  for  that  purpose.  The 
certificate  of  a  board  of  canvassers  is  evidence  of  the  person 
upon  whom  the  office  has  been  conferred.  Upon  all  questions 
arising  collaterally,  or  between  the  party  holding  the  certifi- 
cate and  a  stranger,  -it  is  condusioe  evidence.  But  in  a  pro- 
ceeding to  try  the  right  to  the  office,  it  is  only  'prima  facte 
evidence.  In  such  a  proceeding,  now  regarded  as  a  civil  action, 
it  is  competent  for  the  court  to  go  behind  the  adjudication  of 
the  canvassers.  The  whole  question  is  thrown  open,  and  ex- 
trinsic evidence  is  allowed  to  show  what  was  the  true  state  of 
the  votes.  In  such  an  action,  where  the  right  to  the  office  is  the 
very  thing  in  issue,  the  court  will  allow  nothing  to  stand  in  the 
way  between  it  and  the  ballot-box.  It  will  put  in  requisition 
all  the  means  within  its  reach  to  ascertain  the  expressed  will 
of  the  electors,  and  will  conform  its  judgment  to  such  ascertain- 
ed will. 

Again ;  the  common  council  having  as  a  board  of  canvassers, 
declared  Mr.  Perry  elected  to  the  office,  and  their  decision, 
however  erroneous,  remaining  unreversed,  what  evidence  has 
the  defendant  Quackenbush,  however  rightfully  he  may  deem 
the  office  to  belong  to  him,  even  of  a  color  of  right  ?  Unless 
the  returns  of  the  inspectors  can  be  successfully  attacked,  in 
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an  action  to  try  the  right  to  the  office,  he  must  sacceed  in  such  an 
action.  But  if,  as  I  have  attempted  to  show,  the  re-canvassing 
of  the  returns  by  the  new  board  furnished  no  more  evidence  of 
his  right  to  the  office  than  the  certificate  of  any  other  equal 
number  of  respectable  men,  there  is  no  determination  upon  which 
he  can  rely  to  give  him  even  the  color  of  right.  Indeed,  I  do 
not  understand  that  two  persons  can  be  in  possession  of  the 
same  office  at  the  same  time.  If  the  certificate  of  the  canvass- 
ers declaring  Mr.  Perry  elected,  vested  him  with  colorable  title 
to  the  office,  as  I  think  it  did,  so  that  he  had  a  right  to  enter 
upon  the  discharge  of  its  duties,  another  effect  of  that  decision 
was,  to  exclude  the  defendant  Quackenbush,  as  well  as  every 
body  else,  from  the  office. 

They  could  not  hold  as  tenants  in  common — each  having  a 
legal  right  to  perform  it  functions.  If  Mr.  Perry  became  mayor 
de  factOy  the  defendant  Quackenbush,  whatever  his  right,  could 
not  be  mayor  in  fact,  at  the  same  time.  The  attempt  to  effect 
this  by  the  second  canvass,  tended  to  disorganization  and  has 
resulted  in  confusion.  The  city,  in  its  municipal  government, 
presents  the  unseemly  deformity  of  a  body  with  two  heads, 
each  head  claiming  to  possess  vitality  and  the  right  to  control 
and  regulate  the  functions  of  the  body.  This  state  of  things, 
detrimental  as  it  obviously  is,  to  the  interests  of  the  communi- 
ty, is  the  immediate  result  of  the  unwarrantable  attempt  of  the 
new  board  to  correct,  in  a  summary  and  illegal  manner,  the 
gross  error  of  their  predecessors.  Had  the  controversy  been 
promptly  introduced  before  a  legal  tribunal,  it  is  quite  probable 
that,  even  before  this  time,  a  determination  might  have  been 
bad,  according  to  the  very  right  of  the  case. 

Unless  I  have  entirely  misapprehended  the  principles  appli- 
cable to  the  case,  it  follows  from  what  has  already  been  said,  that 
the  defendants  are  not  authorized  to  proceed  with  the  trial  of  the 
plaintiff  upon  the  charges  preferred  against  him,  as  chief  of  police. 
The  mayor  alone  is  authorized  to  receive  complaints  against  that 
officer.  He  is  a  necessary  constituent  in  the  tribunal  to  be  or- 
ganized for  the  trial.  If,  as  I  have  endeavored  to  show,  Mr. 
Perry  is  actually  in  possession  of  the  office,  and  it  cannot  legal- 
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]y  haye  two  incmnbe&ta  at  the  same  time,  Pr.  Qnaokenhnsh  haB 
no  jurisdiction  to  receive  charges  against  the  plaintiff,  or  to 
officiate  as  a  member  of  the  tribunal  orgaDised  for  his  trial. 

Bat  becanse  the  proceedings  of  which  the  plaintiff  comphuns 
are  clearly  illegal,  it  by  no  means  follows  that  the  plaintiff  is  en- 
titled to  an  injunction  to  restrain  those  proceedings.  In  the  view 
I  haye  taken  of  this  branch  of  the  case,  I  have  not  deemed  it 
important  to  inquire  as  to  the  power  of  the  court  to  award  an 
injonction. '  Conceding  the  power,  I  am  satisfied  that  this  is  not  a 
proper  case  for  its  exercise. 

The  policemen  appointed  by  the  new  board  presented  *them- 
selTCs  to  the  plaintiff  for  duty,  with  the  legal  eyidence  of  their  ap- 
pointment. They  had,  in  fact,  been  duly  appointed,  and  whether 
they  had  taken  any  oath  or  not,  they  were  entitled  to  act  The 
plaintiff  stepped  widely  aside  from  his  duty,  when  he  permitted 
himself  to  inquire  whether  and  before  whom  these  officers  had  ta- 
ken the  oath  required  by  the  constitution.  It  constituted  no  part 
of  his  official  duty.  It  was  enough  for  him  to  know  that  they  came 
to  him  bearing  the  warrant  of  their  appointment  by  the  proper 
andiority.  To  refuse  to  recognise  them,  and  organize  the  policOi 
was  an  act  mischievous  and  revolutionary  in  its  character,  and  in 
no  condition  of  things  to  be  justified  or  upheld.  The  plaintiff 
seems  voluntarily  to  have  thrust  himself  into  the  controversy  be- 
tween the  claimants  tor  the  office.  Under  such  circumstances,  he 
ought  not  to  expect  the  extraordinary  interposition  of  the  court  to 
protect  him  from  apprehended  injury. 

I  have  thus  discussed  the  various  questions  presented  by  the 
eounsel  for  the  parties  upon  the  argument  of  this  motion.  I 
have  stated  honestly  and  frankly  the  convictions  of  my  own 
judgment  For  both  the  gentlemen  claiming  the  office,  I  entertain 
high  respect.  Both  are  well  qualified  to  discharge  efficiently  its 
dnties.  The  welfare  of  the  city  demands  that  this  unprofitablCi 
and  I  think  I  may  safely  add,  discreditable  controversy  should 
be  speedily  terminated.  I  shall  be  happy  indeed  if,  in  any  way, 
this  discussion  shall  tend  to  that  result. 

The  motion  fixr  an  injunction  must  be  denied. 

pUvMSLAiR  8ncuL  TsRM,  JuDS  2, 1866.    BourriSi  Juatlob.] 
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1 22    ai| 

I  86h  440;  The  right  of  action  to  recoTor  back  monej  paid  in  purauanoe  of  a  bet  or  wager 

npon  a  hone  race,  depends  wholly  upon  the  statute,  (1 R,  S,  662,  (  9;}  no 

remedy  being  allowed  by  the  common  law. 

And  the  statute  limits  the  right  of  action  to  the  person  who  shall  pay,  deliver  or 

deposit  any  money,  property  or  thing  in  action.    He  cannot  assign  or  transfer 

such  right  to  an  assignee,  so  as  to  enable  the  latter  to  sue  thereon. 

MOTION  by  the  defendant  for  a  new  trial.  The  action  was 
brought  by  the  plaintiff  as  assignee  of  Louis  Barron,  to 
recover  the  sum  of  $150,  alleged  to  have  been  won  by  the  de- 
fendant, from  Barron,  on  a  bet  or  wager  upon  a  horse  race  at 
Saratoga  Springs,  in  September,  1858.  The  money  was  depos- 
ited by  Barron  with  a  stakeholder,  who  paid  the  same  to  the 
defendant.  The  cause  was  tried  at  the  Monroe  circuit  in  Octo- 
ber, 1855,  by  Mr.  Justice  Johnson.  The  defendant  moved  for 
a  nonsuit  on  the  ground  that  the  demand  was  not  assignable,  so 
as  to  enable  the  assignee  to  maintain  the  action.  The  judge 
refused  a  nonsuit,  and  directed  a  verdict  for  the  plaintiff,  for 
$150  and  interest  The  defendant  excepted*  to  the  ruling  as  to 
interest,  and  to  the  refusal  to  nonsuit ;  and  the  judge  ordered 
the  exceptions  to  be  heard  at  the  general  term. 

Benmliei.^  Martindale^  for  the  plaintiff. 

iK  Mathews,  for  the  defendant. 

By  the  Courts  T.  B.  Strong,  J.  The  revised  statutes  relat- 
ing to  betting  and  gaming,  (vol.  1,  p.  667,  i  8,)  declare  all  wi^ 
gers,  bets  or  stakes  made  to  depend  upon  any  race,  unlawful ; 
and  all  contracts  for  or  on  account  of  any  money  or  property,  or 
thing  in  action  so  wagered,  bet  or  staked,  void ;  and  by  section 
nine  it  is  provided  that  "  any  person  who  shall  pay,  deliver  or 
deposit  any  money,  property  or  thing  in  action,  upon  the  event 
of  any  wager  or  bet  herein  prohibited,  may  sue  for  and  recover 
the  same  of  the  winner  or  person  to  whom  the  same  shall  be  paid 
or  delivered)"  d&c.    The  right  of  action  to  recover  back  money 
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paid  in  pursuance  of  such  a  wager  or  bet  depends  wholly  on  this 
latter  provision ;  no  remedy  being  allowed  by  the  common  law. 
And  the  statute  being  the  sole  basis  of  the  right  to  sue,  the 
person  specified  in  it,  and  to  whom  the  authority  is  expressly 
^▼eu,  alone  can  maintain  the  action.  It  is  the  person  who  shall 
"  pay,  deliyer  or  deposit  any  money,  property  or  thing  in  action,'' 
who  is  in  terms  authorized  to  sue,  and  to  him  is  the  authority 
confined.  The  liability  of  the  winner,  or  person  to  whom  the 
money  or  property  shall  be  paid  or  delivered,  to  an  action  at 
the  suit  of  the  person  paying,  delivering  or  depositing  the 
money  or  property,  is  in  the  nature  of  a  penalty  or  forfeiture  for 
the  benefit  of  the  party  aggrieved ;  and  the  party  aggrieved, 
only,  can  enforce  it,  and  in  his  own  name.  The  right  of  action 
will  not  on  his  death  pass  to  his  personal  representatives,  nor 
eao  he  transfer  the  same  to  an  assignee.  ^iSee  Dudley  v.  Maff- 
hewj  3  QomsL  9, 15 ;  Fhioler  v.  Van  Surdam,  1  Denioj  557 ; 
BecinsY.  Reed,  2  Sandf.  S.  C.  Rep.  486.) 

The  present  action  cannot  therefore  be  maintained  in  the  name 
of  the  plaintiff;  and  a  new  trial  must  be  grantedi  witki»sts  to 
abide  the  event. 

Catuga  Obweral  Term,  June  2, 1866.     T.  \  Wong,  WeU^  9^t%^^' 
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Whitbeck,  executor,  &,c.  and  others  vs.  Patterson. 

An  ap|dictti<m  was  mide,  to  the  lurrogate,  by  W.  ezecator,  and  others  legatees 
of  W.  P.,  to  jwove  his  will.  0.  P.  contested  its  validity,  and  the  surrogate  re- 
ftiaed  to  admit  it  to  probate.  The  applicants  appealed  to  the  supreme  oonit, 
and  that  oout  reversed  the  decisionof  the  surrogate,  directed  the  will  to  be 
admitted  to  probate,  and  ordered  the  costs  of  0.  P.  to  be  paldoutof  the  estata 
TheM  costo  were  paid.  SabsequsnUyO.  P.  appealed  from  the  decision  of  the 
supreme  comt  to  the  court  of  appeals.  That  court  reversed  the  decision  of  the 
supreme  comt,  and  awarded  a  new  trial,  wia  eogU  toabide  the  evmU,  The 
aopreme  court  directed  an  issue  to  be  fbrmed,  for  the  trial  of  the  question  of  ihct 
iDreftraooetotheprooforthewiU.  A  trial  was  accordingly  had,  before  a  Juiy, 
nd  the  dedsioQ  was  In  ikvor  of  the  validity  of  the  will    This  dedskm  being 
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oertifled  to  the  surrogato,  the  will  was  admitted  to  probate.  The  execator  and 
legatees  then  applied  to  the  supreme  court  fbr  costs  of  the  appeals,  and  of  the 
feigned  issue ;  and  fbr  an  order  that  0.  P.  repay  the  sum  paid  him  for  costs, 
in  pursuance  of  the  order  of  the  supreme  court  which  was  reversed.  Hdd  that 
the  supreme  court  had  not  lost  its  control  over  the  case,  but  that  it  still  had 
the  power  to  impose  upon  the  contestant  the  payment  of  the  costs  of  the 
feigned  issue.  He  was  accordingly  directed  to  pay  thoto  costs,  mid  to  refund 
to  the  executor  the  costs  of  the  appeal  to  this  court  teom  the  surrogate,  which 
had  been  paid  by  the  executor. 
But  it  was  further  held^  that  this  court  had  no  control  over  the  costs  in  the 
court  of  i^peals,  or  power  to  direct  the  payment  thereof  by  the  contestant. 

AN  application  was  made  to  the  surrogate  by  Whitbeck,  ezeco- 
tor,  and  others,  legatees,  to  prove  the  will  of  William  Pat- 
terson. Orrin  Patterson,  the  respondent,  contested  its  validity, 
and  the  snrrogate  refused  to  admit  it  to  probate.  The  appli- 
cants appealed  to  the  supreme  court,  and  that  court  reversed 
the  decision  of  the  surrogate,  directed  the  will  to  be  admitted  to 
probate,  and  ordered  the  costs  of  the  contestant  to  be  paid  out 
of  the  estate.  These  costs  were  paid.  Subsequently  the  con- 
testants appealed  from  the  decision  of  the  supreme  court  to  the 
court  of  appeals.  That  court  reversed  the  decision  of  the  su- 
preme court,  and  awarded  a  new  tried,  v>ith  costs  to  abide  the 
event.  The  supreme  court  ordered  the  questions  of  fact  in  ref- 
erence to  the  proof  of  the  will,  to  be  tried  at  the  circuit  by  a 
jury,  on  an  issue  formed  for  the  purpose.  A  trlbl  was  had,  and 
the  decision  was  in  favor  of  the  validity  of  the  will.  This  de- 
cision, upon  the  request  of  the  applicants,  was  certified  to  the 
surrogate  and  the  will  was  admitted  to  probate.  The  executor 
and  legatees  now  applied  for  costs  of  t}ie  appeals,  and  of  the 
feigned  issue ;  and  that  Patterson  repay  tho  sum  paid  him  for 
costs,  in  pursuance  of  the  order  of  the  supreme  court  which  was 
reversed. 

JET.  R.  Selden,  for  the  appellants. 

O.  Hastings^  contra. 
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By  the  Ornrt^  T.  B.  Strong,  J.  The  revised  Btatutes  pro- 
vided for  Appeals  to  the  circuit  judge  of  the  circuit,  from  decis- 
ions of  surrogates,  either  admitting,  or  refusing  to  admit,  a  will 
to  record  or  probate,  and  prescribed  the  powers  and  duties  of 
the  circuit  judge  on  the  appeals.  (2  R,  S.  66,  i§  55  to  62  in- 
dusive<  608 ;  i§  90  to  99  indusive,)  Provision  was  also  made 
by  them  for  an  appeal  to  the  court  of  chancery,  from  the  decis- 
ion of  the  circuit  judge  in  certain  cases.  {lb.  609,  i  100.)  The 
powers  of  the  circuit  judge  in  respect  to  awarding  costs,  were 
particularly  defined,  and  did  not  extend  to  all  cases ;  but  the 
coort  of  chancery,  on  the  case  being  brought  into  that  court, 
possessed  the  same  general  powers  over  the  subject  of  costs  as 
in  eases  generally  in  that  court ;  upon  a  determination  of  it  on 
the  merits,  the  costs  were  to  be  paid  by  such  party  as  the  court 
should  direct,  {lb.  613,  i  2.)  By  the  present  judicial  system, 
Deither  the  office  of  circuit  judge  nor  the  court  of  chancery  has 
existence,  and  appeals  from  decisions  admitting  or  refusing  to 
admit  wills  to  record  or  probate,  are  to  be  to  this  court.  {Const 
Art.  6,  Laws  of  1847^  p.  S24,  §  17.)  And  by  the  section  last 
dted,  all  laws  respecting  appeals  are  made  applicable  to  such 
cases,  so  far  as  they  can  be  applied,  and  are  consistent  with  the 
constitution  and  the  judiciary  act.  The  counsel  for  the  contes- 
tant insists,  that  this  court  takes  the  place  of  the  circuit  judge 
upon  such  appeals,  with  the  like  powers  only ;  that  the  circuit 
judge  had  not  authority  to  impose  costs  on  the  contestant,  in 
cases  like  the  present ;  and  therefore  this  court  has  not  power 
to  charge  him  with  the  costs.  This  position,  I  am  satisfied,  is 
materially  erroneous.  This  court  not  only  takes  the  place  of 
the  circuit  judge,  bat  also  that  of  the  court  of  chancery,  in  re- 
spect to  such  appeals.  It  has  all  the  powers  of  the  circuit 
judge  in  snch  cases,  and  also  all  the  powers  of  the  court  of 
chancery  on  appeal  from  that  ofllcer.  There  is  no  express  re- 
striction of  the  court  to  narrower  limits,  and  no  manifestation 
of  an  intenti<Ni  to  curtail  the  remedy,  or  the  authority  of  the 
court,  on  appeals.  The  only  substantial  change  which  has  been 
made,  or  was  intended,  is  in  regard  to  the  tribunal  to  which  the 
appeals  are  to  be  made,  and  by  which  the  powers  of  ihe  former 
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tribunals  are  to  be  exercised.  The  appeals  are  to  be  directly 
to  this  court;  all  laws  applicable  are  to  be  deemed  to  apply; 
and  this  clothes  the  court  with  all  the  powers  of  the  court  of 
chancery  on  appeal  to  that  court.  (  WcUts  y.  Aikin  andothersj 
4  H(m.  Prac.  R.  489.    Mead  v.  Mead,  11  Barb,  661.) 

I  do  not  perceive  why  §  35  of  p.  618,  of  the  2  R.  S.  is  not  also 
applicable  to  this  case.  That  section  provides,  among  other 
things,  that  upon  appeals  from  surrogates'  courts  to  the  court  of 
chancery,  costs  shall  be  paid  by  the  appellant  or  respondent,  as 
shall  be  directed  by  the  latter  court.  It  is  one  of  the  laws  re- 
specting appeals  from  surrogates,  and  with  the  others  is  applied 
to  this  court  by  i  17  above  referred  to,  of  the  judiciary  act 
The  case  appears  to  me  to  be  clearly  within  that  provision. 

This  court  has  not,  in  my  opinion,  lost  its  control  over  the 
case.  Strictly,  after  the  trial  of  the  issue,  an  application  should 
have  been  made  to  the  court,  for  the  appropriate  order  and  di- 
rection to  the  surrogate,  embracing  the  subject  of  costs,  and  a 
certified  copy  of  the  proceedings  and  order  sent  to  the  surrogate. 
If  that  course  had  been  pursued,  the  court  would  not  be  divest- 
ed of  its  power  over  the  case;  the  case  would  be  still  in  this 
court ;  but  it  might  form  a  ground  of  objection  to  the  exercise 
of  its  power  in  granting  the  relief  now  sought.  But  application 
has  not  been  made  to  the  court  for  an  order  in  the  matter,  until 
now ;  it  is  highly  proper  that  the  contestant  should  be  charged 
with  costs ;  and  no  good  reason  appears,  I  think,  why  the  court 
should  not  now  impose  on  him  the  payment  of  them. 

With  the  costs  in  the  court  of  appeals,  however,  this  court 
has  nothing  to  do.  It  belonged  exclusively  to  that  court  to  di- 
rect in  regard  to  them,  and  it  has  made  no  direction,  thereby 
leaving  each  party  to  pay  his  own  costs  in  that  court.  The  only 
direction  given  was,  that  this  court  award  a  new  trial,  with  costs 
to  abide  the  event.  This  does  not  embrace  costs  in  the  court 
of  appeals,  over  which  this  court  has  no  power. 

The  conclusion  arrived  at  being  in  accordance  with  the  di** 
rection  of  the  court  of  appeals,  the  validity  and  effect  of  that 
,  direction  need  not  be  considered. 

It  is  conceded  that  the  costs  of  the  contestant,  on  the  appeal 
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to  tlu8  court,  were  paid  by  the  executor,  in  pursuance  of  the 
judgment  of  this  court,  before  the  reversal  of  that  portion  of  it 
relating  to  the  costs,  and  it  is  proper  the  amount  paid  should  be 
refunded.  There  does  not  appear  to  be  any  good  reason  why 
restitution  should  not  now  be  awarded.  {Safford  v.  Stevens,  2 
Wend.  164,  165.) 

An  order  for  the  payment  of  costs,  and  for  restitution,  in  ac- 
cordance with  this  opinion,  is  therefore  granted,  to  be  settled  by 
one  of  the  justices  of  this  court,  on  notice. 

[Oatuqa  General  Term,  June  2, 1856.  7.  R.  Strong^  Welles  and  Smithy 
Jastioes.] 


Potter  vs.  Thompson  and  wife. 

In  an  action  for  dander,  the  time  of  the  uttering  of  the  slander  as  alleged  in  the 
complaint  may  be  departed  from,  in  evidence.  A  variance  between  the  com- 
plaint and  proof,  in  that  respect,  is  wholly  immaterial. 

Where,  in  an  action  against  husband  and  wife,  for  slander  uttered  by  the  wife,  in 
charging  the  plaintiff  with  theft,  the  evidence  did  not  show  that  the  wife  was 
influenced  by  a  desire  to  do  the  plaintiff  an  ii\jnry ;  and  she  manifestly  enter- 
tained no  actual  ill  will  or  unkind  feelings  towards  him,  and  merely  expressed 
her  own  convictions ;  circumstances  were  proved  which  were  calculated  to  ex- 
cite suspicions  of  the  plaintiff;  and  it  was  proved  that  the  plaintiff  himself 
bad  said,  in  view  of  the  circumstances,  that  he  did  not  blame  her,  and  he  ac- 
knowledged her  kindness  in  first  speaking  to  him  <m  the  subject;  it  was  KM 
that  this  was  a  case  for  moderate  damages ;  and  the  jury  having  found  a  verdict 
in  favor  of  the  plaintiff,  for  $600,  a  new  trial  was  ordered,  unless  the  plaintiff 
would  stipulate  to  reduce  the  amount  to  $200. 

MOTION  by  the  defendants  for  a  new  trial,  upon  a  case. 
The  action  was  against  husband  and  wife,  for  slander  uttered 
by  the  wife.  The  complaint  alleged  that  some  time  about  the 
month  of  September,  1853,  at  d&c,  a  watch  was  stolen  from  the 
premises  of  the  defendant  Lovel  Thomson ;  that  Maria  Thomp* 
son,  the  wife  of  the  said  Lovel,  did,  "  on  or  about  the  month  of 
November,  1858,"  utter  the  words  specified,  intending  to  con* 
vey  the  idea  that  the  plaintiff  had  been  guilty  of  larceny,  in 
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stealing  the  said  watch.  The  second  count  alleged  the  nttering 
of  other  words  "  sometime  daring  the  month  of  December  or 
thereabouts  in  the  said  year  1853."  The  answer  admitted  that 
a  watch  was  stolen  from  the  defendant  Lovel  Thompson  in  Sejh 
tember,  1858 ;  that  the  defendant  Maria  Thompson,  in  speaking 
of  and  concerning  the  plaintiff,  and  the  stealing  of  the  said 
watch,  uttered  a  portion  of  the  words  mentioned  in  the  complaint, 
and  alleged  that  they  were  true,  and  were  not  spoken  mali* 
ciously,  or  with  a  view  to  injure  the  plaintiff.  On  the  trial  the 
speaking  of  a  part  of  the  words  was  preyed.  A  witness  being 
questioned  as  to  a  conversation  between  her  and  the  defendant 
Maria  Thompson,  which  occurred  in  June,  1854,  the  defendant's 
counsel  objected  to  the  testimony,  on  the  ground  that  none  of 
the  words  mentioned  in  the  complaint  were  alleged  to  have  been 
spoken  subsequently  to  the  year  1853,  and  that  consequently 
words  spoken  after  that  year  could  not  be  given  in  evidence. 
The  court  overruled  the  objection,  and  received  the  evidence. 
Wilson  Devine  testified  as  follows :  '^  I  reside  in  the  town  of 
Venice.  I  know  these  parties.  I  live  from  three  to  four  miles 
from  Thompson's,  and  about  seven  or  eight  miles  from  Pot- 
ter's. Mr.  Potter  came  to  my  house  the  latter  part  of  last  sum- 
mer to  inquire  about  this  matter :  he  came  to  my  house  and 
wanted  to  know  if  my  wife  recollected  what  conversation  took 
place  between  her  and  her  sister  some  time  before.  She  stated 
it  over  and  he  said  it  was  correct,  and  then  said  Thompson's 
folks  won't  find  the  watch  now,  as  their  suspicions  are  so  strong 
of  me  that  they  won't  think  of  looking  any  where  else  for  it ;  do 
not  know  as  he  inquired  what  we  had  heard  from  Thompson's 
folks."  The  other  material  facts  proved  appear  in  the  opinion 
of  the  court.  The  court  charged  and  instructed  the  jury  as  fol- 
lows :  That  if  they  should  find  from  the  evidence  that  any  of 
the  actionable  words  laid  in  the  complaint  had  been  proved,  the 
charge  was  slanderous,  and  the  plaintiff  had  made  out  a  cause 
of  action  and  was  entitled  to  their  verdict.  That  when  action- 
able words  were  proved  the  law  presumed  a  degree  of  malice 
sufficient  to  sustain  the  action.  That  it  was  a  question  wholly 
for  the  jury  to  say  what  amdunt  of  damages  the  plaintiff  had 
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soBtained,  and  how  much  he  had  been  injured  by  the  speaking 
of  the  slanderous  words,  if  they  should  find  they  had  been  spo- 
ken. That  it  was  not  a  case  where  the  jury  would  be  likely  to 
feel  called  upon  to  gi?e  much  beyond  actual  damages  by  way  of 
punishment  to  the  defendants.  The  counsel  for  the  defendants 
requested  the  court  to  charge  the  jury  that  unless  they  should 
find  from  the  evidence  that  the  words  charged  were  uttered  by 
Mrs.  Thompson,  on  or  before  the  time  in  that  respect  laid  in 
the  complaint,  then  the  plaintiff  could  not  recover,  which  said 
court  refused  to  do,  and  to  that  refusal  the  counsel  for  the  de- 
fendants excepted.  The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  tl^e  sum  of  $600. 

N.  T.  SiephenSf  for  the  plaintiffs. 
Wright  4*  Pameroy,  for  the  defendants. 

By  the  Courts  T.  B.  Strong,  J.  There  is  abundant  evi- 
dence of  the  speaking,  by  the  defendant,  of  a  portion  of  the 
words  as  laid  in  the  complaint,  and  under  such  circumstances, 
and  in  such  connection,  as  thereby  to  impute,  and  to  convey  to 
the  minds  of  the  hearers,  that  the  plaintiff  had  committed  the 
crime  of  larceny.  It  was  objected  at  the  trial,  and  that  objec- 
tion is  urged  here,  that  this  evidence  does  not  sustain  the  com- 
plaint, inasmuch  as  it  relates  to  periods  several  months  subse- 
quent to  the  times  of  speaking  the  words  stated  in  the  complaint ; 
but  there  is  no  force  in  the  objection.  The  time  of  the  uttering 
of  the  slander  as  alleged  in  the  complaint,  might  be  departed 
from  in  evidence,  and  a  variance  between  the  complaint  and 
proo^  in  that  respect,  is  wholly  immaterial.  A  cause  of  action 
was  therefore  established  entitling  the  plaintiff  to  damages. 

But  the  amount  of  damages  albwed  by  the  jury  is,  I  think, 
greatly  beyond  what  the  case  warranted,  and  so  excessive  as  to 
evince  that  the  excitement  of  the  trial,  or  some  other  cause,  has 
misled  the  jury  and  prevented  them  from  being  governed  in  re- 
gard to  the  damages  by  their  deliberate  judgment.  The  slander 
was  uttered  by  a  married  woman,  whose  husband  is  sued  with 
her,  and  he  must  share  with  his  wife  the  consequences  of  the 
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slander,  which  should  impose  a  narrower  limit  to  the  measiire 
of  damages  so  far  as  they  are  exemplary ;  the  evidence  does  not 
show  that  the  wife  was  influenced  in  speaking  of  the  plaintiff  by 
a  desire  to  do  him  an  injury  ]  she  manifestly  entertained  no 
actual  ill  will  or  unkind  feelings  towards  him ;  what  she  stated 
was  the  simple  expression  of  her  own  conyictions ;  circumstances 
were  proved  which  were  calculated  to  excite  suspicions  of  the 
plaintiff ;  and  it  was  proved  that  the  plaintiff  himself,  on  one 
occasion,  in  view  of  the  circumstances,  stated  that  he  did  not 
blame  her,  and  acknowledged  her  kindness  in  first  speaking  to 
him  on  the  subject.  In  addition,  the  declarations  of  the  plain- 
tiff in  regard  to  the  mode  in  which  he  obtained  a  watch  in  New 
York ;  his  consultation  with  the  '*  spirits  ;"  his  remark  that  he 
did  not  blame  persons  for  thinking  he  had  committed  the  theft : 
and  the  testimony  of  the  witness  Devine ;  and  other  circum- 
stances, all  go  to  mark  this  case  as  one  for  moderate  damages ; 
and  so  it  appears  to  have  been  regarded  by  the  learned  justice 
at  the  trial,  as  is  evident  from  the  remark  made  by  him  in  his 
charge,  '^  that  it  was  not  a  case  where  the  jury  would  be  likely 
to  feel  called  upon  to  give  much  beyond  actual  damages  by  way 
of  punishment  to  the  defendants." 

It  is  only  in  special  and  rare  cases  that  the  court  will  grant  a 
new  trial  in  an  action  for  slander  because  the  damages  allowed 
are  excessive ;  where  the  amount  is  so  large  as  to  be  clearly  and 
grossly  unjust,  and  to  make  it  apparent  that  it  is  the  result  of 
excitement  and  passion  or  some  other  influence  than  that  of  the 
law  and  the  evidence.  I  am  forced  to  the  conclusion  that  this  is 
such  a  case  ;  that  the  verdict  is  for  more  than  three  times  what 
it  should  have  been,  and  that  it  is  the  duty  of  the  court  to  set 
aside  the  verdict  and  allow  a  new  trial,  unless  the  plaintiff  will 
reduce  the  verdict  as  hereinafter  stated.  {Clapp  v.  Hudsofi 
River  Rail  Road  Company,  19  Barh.  461.) 

A  retrial  is  granted,  on  payment  of  costs,  unless  the  plaintiff 
within  twenty  days  stipulates  to  reduce  the  amount  of  the  ver- 
dict to  $200,  in  which  case  the  motion  for  a  new  trial  is  denied. 

[Catuoa  Gbmcral  Tbrm,  Jooe  2, 1866.    T.  R.  Strong^  WtUn  and  SmM, 
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Robertson  vs.  The  New  York  and   Erie  Bail  Boad 

Company. 

A  Tail  road  company,  by  Us  printed  rales  and  regalations,  prohibited  ita  engi- 
neen  from  allowing  any  one,  not  in  ita  employ,  to  ride  upon  the  enginea.  The 
plaiiitiff  applied  to  an  engineer  for  permiasion  to  ride  upon  the  engine,  and  waa 
Infonned  that  it  was  against  the  rales  of  the  company  to  carry  him  in  that 
place,  but  the  eogineer  finally  consented  that  the  plaintiff  might  ride  with  him, 
and  he  did  so,  without  the  knowledge  of  the  conductor,  and  paying  no  faro. 
HM,  that  the  consent  of  the  engineer  conferred  no  legal  right,  and  that  the 
plaintiff;  not  being  lawfully  upon  the  engine,  waa  a  wrongdoer,  and  could  not 
raoover  damagea  of  the  company  for  an  ii^ary  sustained  while  riding  in  that 
place. 

HMj  also,  that  the  onus  was  on  tlie  plaintiff  to  show  that  the  engineer  had  au- 
thority fhom  the  company  to  (lermit  him  to  ride  upon  the  en^ne ;  the  presump-    ' 
tkn  being  that  he  had  no  right  to  be  there,  whether  he  paid  fare  or  not. 

r[IS  aetion  was  tried  at  a  circuit  court  held  by  Mr.  Justice'' 
Gray,  in  Broome  county,  in  October,  1865,    The  plaintiff 
iras  nonsuited.    He  now  moved  for  a  new  trial  upon  a  case  and 
exceptions*     The  facts  sufficiently  appear  in  the  opinion  of  the 
court.  * 

D.  S.  Dickinson,  for  the  plaintiff,  cited  and  commented  upon 
tbe  following  cases :  Derby  v.  P.  and  R.  R.  R,  Co.,  1  Am* 
Railway  Cases,  109  and  126.  Marshall  v.  York  K  C.  and 
B.  R.  R.  Co.,  7  Eng.  Law  and  Eq.  R.  528.  CarroU  v.  N. 
Y.  and  New  Haven  R.  R,  Co.,  1  Dfier,  671.  Penn.  R.  R. 
Co.  T.  McClosky,  11  Harris,  526.  2  Am.  Railway  CaseSj 
114.    4Denio,S10. 

J9.  Davis  Noxon^hrthe  defendants,  cited  and  commented  upon 
the  following  cases :  3  Barb.  888.  Haring  v,  N.  Y.  and  E. 
R.  R.  Co.,  13  Barb.  9.  11  East,  60.  Munger  v.  Tonawmk^ 
daR.ACo.,4  Comst.  849.  12  Pick.  177.  2  id.  621.  5 
Air&.  838.  6HiU,59±  10  Mete.  Z63,  11  id.  442.  21  Pick. 
146.  4  Comst.  517.  1  Bos.  ^  PuL  882.  4  John.  876^  7. 
14m<.804. 
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Robertson  v.  The  New  Tork  and  Erie  Bail  Road  GompaDy. 

By  the  Courty  Balcom,  J.  The  plaintiff  vas  badly  injured, 
by  reason  of  the  negligence  or  ^vant  of  skill  of  the  defendants, 
while  riding  upon  an  engine  on  the  defendants'  rail  road,  between 
the  Susquehanna  and  Port  Jervis  stations,  in  January,  1855. 
The  engine,  at  the  time  of  the  accident,  was  drawing  the  night 
express  passenger  train  going  east.  The  accident  occurred  at 
about  four  o'clock  in  the  morning,  by  the  engine  running  against 
some  rocks  that  had  fallen  or  slid  from  a  ledge  upon  the  track 
of  the  road.  The  plaintiff  paid  no  fare,  and  the  conductor  of  the 
train  did  not  know  he  was  upon  the  engine,  prior  to  the  accident. 
When  the  plaintiff  applied  to  the  engineer  for  permission  to  ride 
upon  the  engine  he  was  told  by  him  that  it  was  against  the  de- 
fendants' rules  to  carry  him  in  that  place,  but  the  engineer,  not- 
withstanding this  declaration,  consented  that  the  plaintiff  might 
ride  with  him  upon  the  engine.  The  printed  rules  and  regula- 
tions of  the  defendants  prohibited  the  engineer  from  allowing 
the  plaintiff  or  others  who  were  not  their  employees  to  ride  upon 
the  engine. 

The  question  upon  which  the  case  turns  is,  whether  the  plain- 
tiff was  lawfully  upon  the  engine  at  the  time  he  was  injured. 
If  he  was  lawfully  there,  then  he  was  improperly  nonsuited ; 
otherwise  not.  The  plaintiff,  without  information  on  the  sub- 
ject from  any  of  the  defendants'  agents  or  servants,  had  no  right 
to  presume  that  the  engineer  had  authority  from  the  defendants 
to  permit  him  to  ride  upon  the  engine,  especially  as  he  paid  no 
Sure.  The  presumption  was  against  his  right  to  be  upon  the 
engine,  whether  he  paid  fare  or  rode  free.  The  engine  is  not 
the  place  where  even  that  class  of  passengers  who  pay  no  fare 
usually  ride.  The  onus  lay  with  the  plaintiff  to  show  that  the 
engineer  had  authority  from  the  defendants  to  permit  him  to 
ride  in  that  place,  but  he  showed  no  such  thing ;  and  the  plain- 
tiff had  no  more  warrant  for  presuming  that  the  engineer  bad 
authority  from  the  defendants  to  allow  him  to  ride  upon  the  en- 
gine without  paying  fare,  than  he  had  for  supposing  the  ticket 
agent  at  the  place  where  he  went  aboard  of  the  engine,  had  au- 
thority to  take  money  from  the  defendants'  safe  and  give  him,  to 
enable  him  to  pay  his  fare  to  the  place  whither  he  was  going* 
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The  ticket  agent  had  precisely  as  much  authority  from  the  de- 
fendants to  make  the  plaintiff  a  present  of  their  money  as  the 
enpneer  had  to  give  him  a  free  ride  upoh  the  engine. 

The  plaintiff  rode  npon  the  engine  with  the  presumption 
against  his  right  to  ride  thereon  ;  and  not  only  .with  knowledge 
of  the  fiftct  that  the  engineer  had  no  anthority  from  the  defend- 
ants to  permit  him  to  be  there,  but  when  he  was  informed  that 
the  engineer  was  forbidden  by  the  defendants'  rules  to  permit 
passengers  to  ride  in  that  place.  The  consent  of  the  engineer, 
which  the  plaintiff  knew  was  unauthorized  by  the  defendants, 
conferred  no  legal  right  upon  the  plaintiff  to  ride  upon  the  en- 
gine. His  consent  was  not  binding  upon  the  defendants.  It 
was  utterly  void,  and  is  of  no  account  in  the  case.  It  is  there- 
fore clear,  that  the  plaintiff  was  not  lawfully  upon  the  engine  at 
the  time  he  was  injured. 

This  case  is  unlike  those  cited  by  the  plaintiff's  counsel, 
where  injured  passengers  have  recovered  damages,  although,  at 
the  time  they  were  hurt,  they  were  not  in  the  cars  where  pas- 
sengers usually  ride.  In  such  cases  the  injured  passengers 
were  lawfully  and  rightfully  upon  the  trains,  and  were  only 
guilty  of  an  impropriety  in  selecting  the  car  or  seats  in  which 
they  rode ;  whereas,  in  this  case,  the  plaintiff  never  was  right- 
fnlly  upon  the  train.  He  was  a  wrongdoer  the  moment  he  step- 
ped his  foot  upon  the  engine,  and  so  continued  until  he  was  in- 
jured, and  cannot  sustain  this  action. 

The  motion  fi>r  a  new  trial  is  therefore  denied  with  costs. 

(PsLAWASE  Gembrai.  Tbrm,  Julj  6, 1866.    Shankland,  Qray,  Mamm  and 
BaUam^  Jaatioea.] 
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Bull  vs.  Colton. 

In  an  action  brooght  befbre  a  justice  of  the  peace,  the  complaint  alleged  that  the 
defendant  made  an  assault  upon  the  horse  of  the  plaintiff;  while  said  hone  was 
attached  to  a  buggy  wagon,  "  and  while  plaint^  was  in  tadd  waffon,  by 
willAilly  and  maliciouflly  striking,  whipping,  beating  and  pounding  sud  horse 
with  a  whip  and  hoe ;  and  greatly  injured,  hurt  and  damaged  said  horae,  and 
caused  said  horse  to  rear  up,  jump  and  run,  toKile  said  plaintiff  was  in  said 
buggy  wagon,  causing  said  horse  to  be  greatly  frightened,  to  plaintiff's  damage 
$100."  Held  that  the  action  was  not  one  for  an  assault  and  battery,  upon  the 
complaint  as  put  in ;  but  that  it  was  proper  for  the  justice  to  permit  the  plain- 
tiff to  amend  the  complaint  by  stalling  out  the  allegations  relative  to  the  plain- 
tiff's being  in  the  wagon,  at  the  time  of  the  occurrence ;  and  that  after  such 
amendment  the  action  was  clearly  an  action  for  injuring  property ;  which  the 
justice  had  jurisdiction  to  try. 

APPEAL  from  the  Madison  county  court.  The  action  was 
brought  before  a  justice  of  the  peace,  where  the  plaintiff 
complained  of  the  defendant  as  follows :  ^^  That  said  defendant, 
on  or  about  the  8fch  of  June,  1824,  with  force  and  arms,  to  wit, 
at  Lenox,  made  an  assault  upon  the  horse  of  said  plaintiff,  while 
said  horse  was  attached  to  a  buggy  wagon  of  plaintiff,  andwhUe 
plaintiff  wets  in  said  wagouj  by  willfully  and  maliciously  strik- 
ing, whipping,  beating  and  pounding  said  horse  with  a  whip  and 
hoe ;  and  greatly  injured,  hurt  and  damaged  said  horse,  and 
caused  said  horse  to  rear  up,  jump  and  run,  while  said  plain* 
tiff  was  in  said  buggff  wagon,  causing  said  horse  to  be  greatly 
frightened,  to  plaintiff's  damage  $100." 

The  defendant,  for  a  defense,  claimed  that  he  was  overseer  of 
the  highway  in  Lenox,  where  the  transaction  occurred,  and  that 
he  was  at  work  repairing  such  highway  when  the  plaintiff  came 
along  with  his  horse  and  wagon  ;  and  that  he  stopped  where 
the  defendant  was  at  work  on  the  highway,  and  hindered  him,  and 
those  under  him,  in  their  work ;  and  that  the  whipping  and  beat- 
ing of  the  horse  by  the  defendant  was  for  the  purpose  of  causing 
the  plaintiff  to  pass  along,  so  that  the  defendant  could  proceed 
with  his  work. 

The  evidence  showed  that  the  plaintiff  was  riding  in  a  wagon 
in  the  highway,  and  driving  his  horse,  thereto  attached,  at  the 
time  the  defendant  whipped  and  beat  the  horse.    The  evidence 
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anthorixed  the  jastice  to  find  that  such  whipping  and  beating  of 
the  horse  was  not  only  unnecessary  but  willful  and  malicious. 
After  the  evidence  was  closed,  the  defendant  objected  to.  the 
jurisdiction  of  the  justice,  on  the  ground  that  the  action  was 
fer  an  assault  and  battery ;  whereupon  the  justice  permitted  the 
plaintiff  to  strike  from  the  complaint  the  allegations  '*  and  while 
plaintiff  was  in  said  wagon."  and  "  while  said  plaintiff  was  in 
geid  buggy  wagon."  The  defendant  objected  to  the  alteration 
of  the  complaint. 

The  jastice  gave  judgment  against  the  defendant  for  $25 
damages  besides  costs;  which  judgment  was  affirmed  by  the 
Madison  county  court. 

B.  F.  Chapman^  for  the  respondent. 

Thomas  Barlow,  for  the  appellant. 

Bp  the  Courtj  Balcom,  J.  If  the  plaintiff  had  unnecessarily 
stopped  with  his  horse  and  wagon  in  the  highway,  and  there 
hindered  the  defendant  or  the  men  under  him,  while  repairing 
snch  highway,  the  defendant,  as  overseer  of  such  highway, 
wcold  hare  been  justified  in  using  all  necessary  and  proper 
fonse  to  remove  the  plaintiff  from  the  place  where  the  defendant 
was  at  work,  if  the  plaintiff  had  neglected  or  refused  to  pass 
along,  after  being  requested  to  do  so  by  thfe  defendant.  But 
this  poilit  is  disposed  of  by  the  finding  of  the  justice  upon  the 
evidence. 

If  this  action  is  brought  for  an  assault  and  battery  upon  the 
plaintiff,  the  justice  had  not  jurisdiction  of  it.  (Code,  $  54, 
sub.  3.)  Is  it  such  an  action  1  There  can  be  no  doubt  but  that 
the  plaintiff  could  have  sustained  an  action  in  the  supreme 
court  for  an  assault  upon  his  person  and  recovered  damages 
therefor  and  for  the  injury  to  his  horse.  (De  MaretiviUe  v. 
Olvoer,  1  Penn.  N,  J.  Rep.  380.  1  DaU.  114.  Barh,  Cr  Tr. 
212.  People  v.  Lee,  1  Wheel  Cr.  Casi  364.  4  Denio,  458. 
Wharf.  Am.  Gr.  Law,  462.)  Such  causes  of  action  may  be 
muted  in  the  same  complaint    {Code,  h  167,  sub.  2,  8.)    But 
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the  plaintiff  Imd  the  right  to  waive  all  damages  for  the  assault 
upon  his  person  and  bring  his  action  solely  for  the  injury  to  his 
horse.  His  person  was  not  touched,  and  the  damages  to  his 
horse  were  easily  separated  from  any  for  the  supposed  assault 
upon  his  person.  He  had  his  choice  between  two  remedies,  and 
has  elected  which  action  he  would  bring,  and  such  election  did 
not  prejudice  the  defendant.  He  has  lost  no  right  by  reason 
thereof.  The  recovery  in  this  case  is  a  bar  to  any  other  action 
the  plaintiff  may  institute,  for  damages  arising  out  of  the  same 
transaction.  If  the  plaintiff  has  not  recovered  his  entire  dfim- 
ages  in  this  action  he  must  lose  whatever  he  has  failed  to  re- 
cover, for  the  reason  that  he  has  elected  what  remedy  he  would 
pursue,  and  has  split  tis  demand,  and  must  be  content  with  the 
portion  he  has  got.  Ho  cannot  sustain  another  action  for^  the 
residue.     (See  Parrington  v.  Payne^  15  John,  431 ;  jRfac  v. 

The  justice  did  right  in  permitting  the  plaintiff  to  divest  his 
complaint  of  the  allegations  in  it  which  he  supposed  might  char- 
acterize the  action  as  one  for  an  assault  and  battery.  The 
pleadings  in  a  court  held  by  a  justice  of  the  peace  may  always 
be  amended,  when  by  the  amendment  substantial  justice  will  be 
promoted.  {Code,  $  64, 9ub.  11.)  The  action,  as  it  stands  upon 
the  amended  complaint,  is  clearly  one  for  "  injuring  property.^ 
(Code,  i  53,  sub.  2.)  Nor  is  the  action  one  for  an  assault  and 
battery,  when  judged  by  the  complaint  before  it  was  amended. 

The  judgment  of  the  county  court  was  right,  and  it  should  be 
affirmed  with  costs. 

Judgment  accordingly. 

[Dblawarb  Obnbral  Term,  Joly  16, 1856.  Shanklandt  Gray,  Mmon  and 
Balconi,  Jtutioea.] 
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At  common  law,  a  mortgage,  being  under  seal,  imported  a  conaderatioD,  and 
proof  of  a  (kilmv,  or  want,  of  consideration  was  not  admissible  to  impeach  it. 

This  mlf  of  the  common  law  has  not  been  so  fltr  altered  by  the  statute  allowing 
a  party  bound  by  an  instrument  under  seal  to  set  up  a  want  of  cousideration 
at  law,  (2  B,  S.  406,  ^  77,)  as  to  enable  a  mortgagor  to  apply  to  a  court  of 
equity  to  cancel  the  mortgage,  upon  the  ground  of  a  want,  or  a  failure,  of 
consideration. 

The  language  of  the  statute  seems  to  confine  the  change  or  modification  of  the 
ocmmon  law  to  cases  where  an  action  is  brought  upon  the  instrument  itself, 
or  where  the  instrument  is  made  the  foundation  of  a  set-off. 

A  trust  created  by  a  husband,  for  the  support  and  maintenance  of  his  wiib  who 
has  left  him  in  consequence  of  alleged  ill  treatment,  and  is  living  separate  and 
apart  from  him,  is  a  ralid  trust,  and  will  uphold  a  mortgage  given  by  the  hus- 
band, to  a  trustee,  to  secure  the  payment  of  a  specified  sum  annually  for  the 
vifr's  support 

ICbere  such  a  mortgage  is  given  by  a  husband,  after  a  separation  has  taken 
place  for  alleged  ill  usage  of  the  wife  by  the  husband,  and  upon  a  daim  of 
the  wifb,  that  she  is  entitled  to  have  provision  made  for  her  maintenance,  in 
OQosequenoe  of  such  ill  usage,  the  presumption  is  very  strong  that  there  were 
grounds  upon  which  to  found  such  a  daim.  The  very  &ct  of  reluctantly 
giring  a  mortgage,  under  such  drcnmstances,  affords  a  strong  presumption 
that  there  was  a  good  consideration  to  uphold  it,  found  in  the  ill  treatment  of 
the  wife  and  her  consequent  claim  for  separate  maintenance. 

C.  had  lived  on  unpleasant  terms  with  M.  his  wife,  and  she  had  quit  him,  in 
eonaequenoe  of  alleged  ill  treatment,  and  ref\ised  longer  to  live  with  him.  C, 
border  to  secure  to  his  wife  a  separate  maintenance,  gave  to  L.  a  mmigaffe 
for  91700,  conditioned  to  pay  the  latter  SlOO  annually,  so  long  as  H.  should 
remain  the  wife  or  widow  of  C. ;  and  if  defkult  should  be  made  in  the  pay- 
ment of  the  said  SI 00  annually,  then  and  in  that  case  the  said  sum  of  S1700 
should  be  collected  of  the  mortgagor  by  a  sale  of  the  mortg^aged  premises ; 
aoid  for  that  purpose  a  power  of  sale  was  contained  in  the  mortgage.  HM 
that  such  DMNigage  was  not  void  upon  grounds  of  public  poli^  as  interfering 
.injuriously  with  the  ooojugal  relations ;  and  a  complaint,  filed  by  C,  the 
mortgagor,  praying  that  the  mortgage  might  be  given  up  and  canceled,  or 
that  L.  should  cancel  the  same,  and  be  prohibited  flrom  collecting  it,  was 
dhunnisBod. 

Whcis  hasband  and  wife  agree  to  separate,  a  stipulation  on  the  part  of  the  hns- 
hand  to  pay  a  spedfied  sum  annually,  for  the  separate  maintenance  and  sup> 
port  of  the  wife,  is  valid,  and  may  be  enforced. 

If  the  separation  be  intended  to  be  only  temporary,  then,  if  the  husband  offer 
to  take  back  his  wife,  and  to  maintain  her,  it  puts  an  end  to  the  agreement,  and 
a  oonrt  of  eqidty  will  not  enforce  tha  payment  of  the  lapaata  aHowaaca  to 
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the  witb.  But  if  the  sepftration  be  inteDded  to  be  permaneiiti  that  is,  during 
lif^,  then  the  offer  of  the  husband  to  cohabit  with  his  wife  does  not  pat  an  end 
to  the  contract  for  separate  maintenance. 

IK  this  case  the  plaintiff  had  lived  on  unpleasant  terms  with 
his  wife,  who  is  the  sister  of  the  defendant,  and  his  wife 
had  quit  him  in  consequenoe  of  alleged  ill  treatment,  and  re- 
fused longer  to  live  with  the  plaintiff.  The  plaintiff,  in  order 
to  secure  to  her  a  separate  maintenance,  gave  and  executed 
to  the  defendant  a  mortgage  for  $1700  upon  his  lands  in  Chenan- 
go county,  conditioned  to  pay  the  defendant  $100  annually,  so 
long  as  Martha,  the  plaintiff's  wife,  should  remain  the  wife  or 
widow  of  the  plaintiff;  and  if  default  should  be  made  in  the 
payment  of  the  said  $100  annually,  then  and  in  that  case  the 
said  sum  of  $1700  should  be  collected  of  the  plaintiff  by  a  sale 
of  the  mortgaged  premises  ;  and  for  that  purpose  a  power  of 
sale  was  contained  in  the  mortgage.  The  condition  of  the  mort- 
gage was  to  pay  the  defendant  $100  annually,  so  long  as  Mar- 
tha, the  plaintiff 's  wife,  should  remain  the  wife  or  widow  of  the 
plaintiff.  There  was  nothing  in  the  mortgage  to  show  that  the 
money  was  to  be  paid  to  the  defendant  for  the  use  of  the  plain- 
tiff^s  wife,  or  for  her  benefit.  There  was  talk  at  the  time  of 
the  giving  of  the  mortgage,  that  the  defendant  should  exe- 
cute back  to  the  plaintiff  a  writing  agreeing  to  apply  the  $100 
Annually  to  the  support  of  the  plaintiff's  wife  Martha,  but  it 
was  understood  by  the  parties  that  the  defendant's  verbal 
agreement  thus  to  apply  the  moneys  was  just  as  good,  and  by 
consent  of  parties  this  writing  was  waived,  the  plaintiff  being 
willing  to  rely  upon  the  defendant's  verbal  promise  thus  to  ap- 
ply the  money ;  and  upon  these  conditions  the  plaintiff  exe- 
cuted the  mortgage  in  question  to  the  defendant.  This  suit 
was  commenced  by  the  plaintiff  to  procure  the  judgment  of 
this  court  that  the  mortgage  be  given  up  to  the  plaintiff  and 
be  canceled,  or  that  the  defendant  cancel  the  same,  and  be  pro- 
hibited from  collecting  it.  The  plaintiff  claimed  and  insisted 
that  the  mortgage  could  not  be  enforced ;  that  there  was  no 
valid  consideration  to  uphold  it ;  secondly,  that  as  this  mort< 
gage  was  bas«d  on  a  voluntary  separation  of  husband  and  wift^ 
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and  oontempUted  a  eontinaance  of  that  separation,  and  stood  as 
a  fimoidable  obstacle  in  the  way  of  a  restitution  of  the  eonr 
jngal  rights  of  the  plaintiff  and  his  wife,  the  sanre  was  Toid 
upon  grounds  of  public  policy,  as  calcnlated  to  interfere  im* 
properly  and  injurionaly  with  the  marital  relations. 

/  Benediciy  for  the  plaintiff. 

B.  JP.  Rexfardy  for  the  defendant 

Mason,  J.  As  to  the  first  point,  it  shonld  be  borne  in  mind 
that  the  mortgage,  being  under  seal,  imports  a  consideration. 
{ChUty  m  Cont.  28, 1th  Am.  ed.  2  Kenfs  Ckm.  464,  6th 
Am.  ed.  2  Black.  Cam.  446.  Parker  v.  Parmele^  20  Jbh$u 
180.)  This  mortgage,  therefore,  is  founded  upon  a  good  and 
•uiEctent  oonsideraticm,  implied  by  the  common  law  from  the 
act  of  sealing  and  executing,  and  a  mere  fiiilure  Or  want  of  con* 
sideration  was  not  admissible  to  impeach  a  sealed  instrument, 
at  common  bw.  (Parker  v.  Parmele,  20  John.  180,  184,  and 
caees  above  cited.)  Chief  Justice  Spencer  said,  in  the  case  of 
Parker  v.  Parmeley  ^^It  is  not  for  me  to  question  the  wisdom 
of  the  common  law  in  denying  to  a  party,  who  has  entered  into 
an  agreement  under  his  hand  and  seal,  a  right  to  impeach  it  on 
tiie  ground  of  a  want  of  consideration.  It  is  sufficient  that 
the  law  is  so." 

The  question  arises,  then,  has  the  common  law  been  so  far 
altered  by  our  statute  as  to  enable  a  mortgagor  of  real  estate 
to  apply  to  a  court  of  equity  to  cancel  the  mortgage,  upon  the 
ground  of  a  want,  or  a  failure,  of  consideration.  The  statute 
IB  as  follows:  '^In  every  action  upon  a  sealed  instrument,  and 
where  a  set-off  is  founded  upon  any  sealed  instrument,  the 
seal  thereof  shall  only  be  presumptive  evidence  of  a  sufficient 
consideration,  which  may  be  rebutted  in  the  same  manner  and 
to  the  same  extent  as  if  such  instrument  were  not  sealed." 
(2  B.  S.  406,  i  77.)  The  language  of  this  statute  would  seem 
to  confine  the  change  or  modification  of  the  commcm  law  to  cases 
where  tkere  is  an  action  brought  upon  the  instniment  itself  or 
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where  the  instrument  is  made  the  foundation  of  a  set-off;  and 
if  the  court  were  right  in  giving  the  statute  this  limited  con- 
struction in  the  case  of  Crilleland,' executor,  v.  FaUing,  (5 
DeniOj  808,)  then  it  does  not  lie  with  the  plaintiff  to  say  in 
this  suit  that  the  mortgage  in  question  is  without  any  consider- 
ation to  support  it.  It  is  not  necessary,  however,  to  place  the 
decision  of  this  case  upon  that  ground,  for  I  am  of  opinion  that 
there  is  a  sufficient  consideration  to  uphold  the  mortgage  upon 
the  facts  established  by  the  evidence  in  the  case,  if  there  is  a 
valid  trust  created  by  this  mortgage  for  the  benefit  o^  the  wife. 
The  husband  is  bound  to  support  his  wife;  and  the  relation 
of  husband  and  wife  is  ipso  facto  a  letter  of  credit  to  the  wife 
for  necessaries  suitable  and  proper  to  the  sphere  in  which  she 
moves ;  and  it  is  well  settled  that  if  the  husband  and  wife  part 
by  consent,  and  he  secures  to  her  a  separate  maintenance, 
suitable  to  his  condition  and  circumstances  in  life,  and  pays  it 
according  to  agreement,  he  is  not  answerable  even  for*  necessa- 
ries. And  the  general  reputation  of  the  separation  will  be 
sufficient  to  protect  the  husband.  {Bctker  v.  Barney^  8  John. 
78.  Fenner  v.  Lewis,  10  id.  44.  Todd  v.  Stokes,  2  Scdk. 
116.  4  £.  &  il.  252.)  If,  however,  they  separate  without  any 
provision  being  made  for  her  maintenance,  the  husband  is  lia- 
ble for  necessaries  furnished  her,  suitable  to  his  condition  in 
life.  {Locfowood  v.  Thomas,  12  John.  248.)  For  aught  this 
court  can  know,  the  husband  may  have  deemed  it  to  his  pe- 
cuniary advantage  to  have  the  defendant  receive  $100  a  year 
from  him  and  apply  it  to  the  separate  support  and  mainte- 
nance of  his  wife.  The  living  separate  is  not  the  consideration 
for  the  paying  the  $100  a  year  for  the  support  of  the  wife. 
The  consideration  is  founded  on  the  conjugal  relation  and  the 
discharge  of  liability  which  the  law  attaches  to  such  a  pro- 
yision.  Take  the  case  under  consideration.  Suppose  it  is 
conceded  that  this  is  a  valid  mortgage  and  creates  a  valid  trust 
by  which  the  plaintiff  is  bound  to  pay  $100  per  year  for  the 
support  of  his  wife,  and  that  that  sum  shall  be  adjudged  a 
proper  sum  for  her  separate  maintenance,  suitable  to  the  con- 
dition and  circumstances  in  life  of  the  plaintiff;  then  the 
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pluntiff  is  released  from  all  liability  which  the  common  law 
would  otherwise  attach  to  him,  for  necessaries  furnished  by 
others.  So  it  will  be  seen  that  indemnity  against  the  debts 
of  tho'  wife's  contracting  is  found  in  the  law  itself,  which 
follows  as  a  consequence  of  separation  and  a  suitable  pro- 
Tision  for  separate  maintenance,  and  which  is  as  ample  an  in- 
demnity as  any  bond  of  the  trustee  could  be.  I  think  that  no 
one  can  doubt,  in  this  case,  that  $100  a  year,  considering  the 
limited  means  of  the  plaintiff,  is  all  that  a  court  of  equity 
would  adjudge  as  reasonable  for  a  separate  maintenance  of  the 
wife.  There  can  be  no  doubt  that  this  is  a  valid  trust  for  the 
benefit  of  the  wife.  The  case  does  not  encounter  even  the 
limited  difficulty  imposed  by  the  64th  section  of  our  statute  of 
uses  and  trusts.  (1  R.  S.  730,  i  64.)  And  the  66th  section 
of  the  same  statute  affords  most  ample  protection  to  the  hus- 
band against  any  misapplication  of  these  moneys  by  the  trus- 
tee. The  statute  is  as  follows :  "  No  person  who  shall  actually 
uid  in  good  faith  pay  a  sum  of  money  to  a  trustee  which  the 
trustee  is  authorized  to  receive,  shall  be  responsible  for  the 
proper  application  of  such  money  according  to  the  trust.  Nor 
shall  any  right  or  title  derived  by  him  from  such  trustee,  in 
consideration  of  such  payment,  be  impeached  or  called  in  ques- 
tion in  consequence  of  any  misapplication  by  the  trustee,  of 
the  moneys  paid.''  (1  R.  S.  730,  i  66.)  Now  if  the  husband 
has  made  a  reasonable  provision  for  the  wife's  separate  main- 
tenance, and  that  too  after  they  had  actually  separated,  then 
the  husband  is  released  from  all  liability  for  debts  contracted 
by  the  wife  after  such  separation,  even  though  the  trustee 
squander  the  moneys,  or  misapply  them.  {Baker  v.  Barney^ 
8  ^Afi.  73.  1  R.  &  730,  i  66.)  But  again,  this  covenant  be- 
ing un4jBr  seal,  implies  a  consideration,  and  is  therefore  prima 
fada  good.  The  burden  of  proving  a  want  of  consideration 
fiea  on  those  who  assert  it.  Now  it  cannot  be  doubted  for  a 
moment,  upon  the  evidence  in  this  case,  that  the  mortgage 
was  given  to  provide  a  separate  maintenance  to  the  wife,  and 
that  such  security  for  a  separate  maintenance  was  denmnded 
after  she  had  quit  the  plaintiff  and  refused  longer  to  live  with 
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him,  in  oonseqaence  of  alleged  ill  treatment.  And  that  this 
was  made  the  ground  of  a  distinct  claim  against  the  plaintiff  bj 
the  defendant,  who  is  the  brother  of  the  plaintiff's  wife,  and  that 
threats  of  institating  coercive  measures  against  the  plaintiff 
to  secure  provision  for  her  support  were  made  by  the  defend- 
ant, unless  the  plaintiff  would  execute  some  instrument  secur- 
ing to  her  a  reasonable  support.  In  the  case  of  CUmgh  v. 
Lambert,  (10  Simons,  174 ;  16  Enff,  Ch.  Rep.  176,)  the  deed 
recited  that  divers  unhappy  difficulties  had  subsisted,  and  did 
still  subsist,  between  the  husband  and  wife,  and  there  was  no 
evidence  to  show  any  acts  of  abuse  of  the  wife  that  would  in 
any  manner  justify  a  separation,  and  still  the  court  upheld  the 
deed ;  and  they  distinctly  declare  that  the  deed  being  under 
seal  is  prima  facte  good,  and  that  the  onus  of  impeachment 
lies  on  those  who  seek  to  avoid  it.  The  court  say,  ^^for  any 
thing  that  appears  to  the  contrary,  there  may  have  been  cir- 
cumstances alluded  to,  under  that  recital,  which  would  have 
justified  the  wife  in  applying  to  the  ecclesiastical  court  for  a 
divorce  a  mensa  et  tlwroP  So,  in  the  case  under  consideration; 
the  mortgage  having  been  given  afber  separation  for  alleged 
ill  usage,  and  upon  a  claim  of  the  wife,  persisted  in,  that  she 
was  entitled  to  have  provision  made  for  her  maintenance,  in 
consequence  of  ill  usage,  the  presumption  becomes  very  strong 
that  there  were  grounds  upon  which  to  found  such  a  claim. 
The  very  fact  of  reluctantly  giving  this  mortgage,  under  such 
circumstances,  affords  a  strong  presumption  that  there  was  a 
good  consideration  to  uphold  it,  found  in  the  ill  treatmenti  and 
her  consequent  claim  for  separate  maintenance. 

The  question  arises  then,  does  the  evidence  in  this  case  over- 
come such  presumption  ?  I  do  not  think  it  does.  The  evi- 
dence, in  my  opinion,  is  sufficient  to  justify  a  decree  for  sipparate 
maintenance,  were  not  most  of  the  acts  of  ill  treatment  par* 
doned  by  the  forgiveness  of  the  wife  by  her  return  to  live  with 
the  plaintiff.  But  perhaps  we  should  not  be  justified  in  finding 
that  these  subsequent  acts  of  ill  treatment  are  sufficient  to 
revive  the  former  acts  of  abuse,  were  not  this  view  of  the 
cese  aided  by  the  presumption  which  is  to  be  drawn  from  the 
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fiiet  that  the  wife  in  this  caee  had  quit  the  plaintiff  for  alleged 
ill  treatment  and  abnse,  and  refused  longer  to  live  with  him,  on 
that  aoconnt^  and  demanded  that  some  provision  be  made  for 
her  separate  sapport,  and  that  this  mortgage  was  given  in  com- 
pliance with  snch  demand.  A  condonation  is  a  conditional  for- 
giveness. It  implies  that  the  party  will  not  put  forth  the  bad 
conduct  which  is  forgiven,  if  the  husband  shall  continue  ever 
afterward  to  treat  her  with  conjugal  kindness ;  and  a  subse- 
quent repetition  of  the  personal  abuse  affords  not  a  substan- 
tial cause  of  separation,  but  revives  all  those  which  existed 
prior  to  the  condonation.  {Burr  v.  Burr,  10  Paige,  20. 
De  AguUar  v.  De  AguUar,  1  Haffff.  788.  Beebee  v.  Beebee, 
1  id.  789.)  And  slight  acts  of  abuse,  and  which  of  themselves 
would  not  sustain  the  bill,  are  a  breach  of  this  conditional  re- 
conciliation, and  revive  all  antecedent  acts  of  cruelty  and  mis- 
conduct.   (10  Paige,  24.) 

I  propose  to  consider,  in  the  second  place,  whether  the  mort- 
gage in  question  is  void  upon  grounds  of  public  policy,  for  the 
reason  that  it  interferes  injuriously  with  the  conjugal  relations. 
I  know  that  Lord  Eldon  and  some  of  the  most  learned  of  the 
judges  of  Westminster  SLall  have  thrown  doubt  upon  the 
question,  whether  all  agreements  based  on  articles  of  separation 
between  husband  and  wife  ought  not  to  be  held  as  absolutely 
void,  fisr  the  reason  above  stated.  {Lord  St.  John  v.  Ladif 
Sl  John,  11  Yee,  526.)  And  some  of  the  judges  in  this  state 
have  declared  similar  sentiments.  {Beach  v.  Beach,  2  Hill, 
260,  264.  Mercein  v.  The  People,  25  Weiid.  64,  77.  Car- 
son V.  Murray,  3  Paige,  488,  500.)  The  law,  however,  has 
been  too  long  settled,  both  in  the  courts  of  law  and  equity,  in 
England  and  in  this  country,  that  a  valid  agreement  for  im- 
mediate separation  between  a  husband  and  wife,  and  for  a 
•epante  allowance  for  her  support,  may  be  made,  through  the 
medium  of  a  trustee,  to  admit  of  a  discussion  of  the  soundness 
of  the  doctrine  upon  which  the  cases  have  proceeded.  It  was 
said  by  the  learned  Seij.  Williams,  in  arguing  the  case  of  Lord 
Radway  ei  al.  v.  Chambers,  {reported  in  2  East^  288,)  that 
fodi  eorenants  have  long  been  established  by  repeated  de- 
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cisions  in  cases  inhere  separation  has  actually  taken  place,  and 
that  all  the  arguments  which  can  he  urged  against  the  sonnd- 
ness  of  the  doctrine  have  heen  overruled  more  than  a  century 
ago ;  and  the  court  held  in  that  case  that  a  covenant  by  a  hus- 
band to  pay  a  certain  annual  sum  by  way  of  separate  mainte- 
nance for  his  wife,  in  their  future  separation,  with  the  consent 
of  such  trustees,  is  valid  in  law ;  and  although  Lord  Eldon,  two 
years  afterward,  criticised  the  case  with  great  severity,  (11  Ves. 
587,)  he  did  not  presume  to  overrule  the  case.  He  says,  ''  but 
if  dicta  had  followed  dicta,  or  decision  had  followed  decision,  to 
the  extent  of  settling  the  law,  I  cannot,  upon  any  doubt  of  mine 
as  to  what  ought  originally  to  have  been  the  decision,  shake 
what  is  the  settled  law  upon  the  subject.^'  And  the  court  of 
king's  bench,  as  late  as  1824,  in  the  case  of  Jge  v.  ThurloWf 
(2  B.  4-  C.  iJ.  547 ;  9  Eng.  Com.  Lav>,  174,)  held  a  deed 
legal  and  binding  which,  after  reciting  that  differences  ezistedy 
and  that  the  husband  and  wife  had  agreed  to  live  separate  dur- 
ing her  natural  life,  made  a  provision  for  the  wife's  support, 
and  sustained  an  action  of  debt  by  the  trustee,  for  arrears  of 
the  .annuity.  The  strong  dissent  of  Lord  Eldon  in  this  caae 
of  St.  John  V.  St.  John,  (11  Ves.  587,)  to  the  doctrine  of  that 
case,  has  led  to  frequent  attempts,  both  at  law  and  in  equity,  to 
overthrow  the  judgment  in  Radway  v.  Chatnbers,  and  also  to 
question  the  legality  of  any  contract  between  husband  and  wife, 
even  through  the  medium  of  a  trustee,  for  a  separation  of 
any  kind,  whether  present  or  future.  Those  attempts  were 
made  in  equity  successively,  before  Sir  William  Grant,  Sir 
Thomas  Plumer,  Sir  John  Leach,  and  before  Lord  Eldon  him- 
self, all  of  which  failed,  and  Lord  Eldon  said,  while  speaking 
upon  this  subject  in  the  case  of  Westtneath  v.  Westmeaih^ 
(1  Jiic.  C.  C.  148,)  ^'  the  conclusion  to  which  I  have  come  is, 
that  though  I  might  have  decided  differently  if  I  had  been  one 
of  the  common  law  judges  formerly,  yet  that  it  is  impossible 
for  me  now  to  take  upon  myself  to  say  that  these  deeds  are  not 
good  at  law."  Repeated  efforts  were  also  made  in  the  king^ 
bench  to  overrule  the  case  of  Radway  v.  Chambers;  and  as 
late  as  the  cases  of  Jee  v.  Thurlow,  (2  B.  ^  C.  547,)  SchoUy  v. 
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OoodnuuhilCarr.^P.  86,)  wd  MoDownMi.  iU^rpAy,  (3  F. 
4*  Smithy  279,)  ftll  of  which  have  proved  iiii»v«iling.  In  tbft  for» 
er  of  tbttie  caaes  the  court  of  king's  bench  held  a  deed  lepil  and 
binding  which  recited  that  differenoee  existed,  and  thrt  thehme*- 
band  and  wife  had  agreed  to  live  separate  dnriag  so  waeh  of  her 
life  Si  he  should  live,  and  which  deed  also  made  provision  &r  her 
separate  maiatenance,  and  the  court  sustained  an  s^on  of  debt 
by  the  trustee,  for  arrears  of  an  aunuity. 

Whatever  may  be  said  as  te  eu&reiug  the  agreement  of  sep- 
aratioa,  it  is  well  settled,  both  in  Si^land  and  in  this  country, 
that  the  provision  made  for  the  support  of  the  wife  by  the  ar^ 
tides  of  separation  will  be  enforced.  Gbncy  says  that  if  the 
^'  husband  and  wife  agree  to  separate,  and  do  sepsrate  accord^ 
iBgly*  *nd  if  he  have  agreed  to  pay  to  her  an  allowance  dving 
such  separation,  equity  will  exact  a  due  perfibrmanee  of  the  lat- 
ter part  oi  the  contract,  namely,  the  payment  of  the  allowenee, 
80  long  as  the  separation  continues."  In  Baker  v.  Cooper^ 
(7  Serg.  ^  Raiwle,  &00,)  the  huaband  had  obligated  himself  by 
bond  to  a  trustee,  on  a  separation  from  his  wife,  to  pay  to  the 
trustee,  in  trust  for  his  wife,  $60  a  year  by  half  yearly  pay- 
ments during  her  life.  These  parties  were  sabsequently 
divorced,  and  in  an  action  brought  for  one  of  the  installinents,  it 
was  contended  that  the  husband  was  released  or  dieeharged 
from  his  obligatioQ  by  the  (Uvorce ;  but  the  court  held  other- 
wise, and  gave  judgment  for  the  plaintiff.  The  snpreme  court 
of  Oonnecticat,  in  the  case  of  Ntckoh  v.  Palmert  (5  D^y^  47,) 
decided  that  a  provbion  in  articles  of  separation,  by  which  the 
husband  bound  himself  to  support  the  wife  separately  forever 
thereafter,  was  valid.  The  case  was  most  elaborately  coosidiMred. 
The  supreme  ooart  of  Massachusetts,  in  the  ease  of  Page  v.  Tra- 
fani  ei  dL  (2  3Saes.  R.  159,)  held  that  a  bond  from  the  hnsband 
to  the  fiither  of  the  wife  for  her  maintenance,  after  a  voluntary 
separation,  was  a  valid  contract,  and  sustained  an  action  of  debt 
upon  the  same.  And  the  validify  of  these  provittons  for  sepa- 
rate maintena&ee  of  the  wife,  where  the  separation  hae  aetmUy 
taken  place,  was  reeogniied  by  this  court  in  the  case  ef  B(»fcer 
w.  Barney^  (8  Mn.  78;   2  Kenfe  Cam.  161,  M  #iL»)  a^d 
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Chancellor  Walworth,  in  the  case  of  Carson  y.  Murray  et  al. 
(8  Paige,  488,)  held  that  an  agreement  made  between  hus- 
band and  wife,  through  the  medium  of  a  trustee,  for  an  imme- 
diate separation  and  for  a  separate  allowance  to  the  wife  for 
her  support,  was  a  valid  agreement.  And  it  was  said  by  Vice 
Chancellor  McCoun,  in  the  case  of  Anderson  v.  AndersoUj 
(1  Edw.  Ch.  880,)  that  this  court  will  not  interfere,  by  virtue 
of  its  general  jurisdiction,  to  compel  a  husband  and  wife  to 
live  together  when  they  have  separated,  nor  force  them  to  live 
apart  when  they  are  cohabiting.  But  if  they  agree  to  live  sepa- 
rately, and  do  separate  accordingly,  and  the  husband  stipulate 
to  allow  the  wife  a  maintenance,  equity,  acting  upon  the  con- 
tract, will  enforce  such  contract  against  the  husband,  so  long 
as  the  separation  continues.  The  same  doctrine  was  affirmed 
by  Vice  Chancellor  HoflFman  in  the  case  of  Champlin  v. 
Champlin,  (1  Hoff.  Ch.  JB.  55.)  And  the  supreme  court  of 
Pennsylvania,  in  the  case  of  Button  v.  Dewey,  (8  Barr*s  R, 
100,)  again  adjudged  that  articles  of  separation  which  provide 
for  immediate  and  actual  separation  of  husband  and  wife  are 
valid  and  effectual,  both  in  law  and  equity. 

I  would  say,  therefore,  with  Chancellor  Walworth  in  the  case 
of  Carson  v.  Murray,  that  I  do  not  feel  myself  at  liberty  to 
follow  the  dissenting  dicta  of  some  of  the  judges  of  the  present 
day  as  to  the  policy  of  supporting  such  agreements,  in  opposi- 
tion to  the  law,  as  settled  by  our  predecessors.  The  doctrine  of 
stare  decisis  et  non  quieta  movere  must  retain  some  respect  in 
the  courts  of  this  country,  or  the  innovating  spirit  of  the  age 
will  render  very  insecure  the  rights  of  persons  and  property. 
It  is  said,  however,  that  admitting  this  agreement  to  pay  the 
$100  a  year  for  the  support  of  the  plaintiff's  wife  to  be  valid 
when  entered  into  and  while  the  parties  were  separated,  it  has 
been  terminated  by  the  husband's* offer  to  take  back  his  wife 
and  live  with  her. 

The  rule  is  this :  if  the  separation  be  intended  to  be  only 
temporary,  then  if  the  husband  offer  to  take  back  his  wife  and 
to  maintain  her,  it  puts  an  end  to  the  agreement,  and  a  oourt 
of  equity  will  not  enforce  the  payment  of  the  separate  allow- 
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uee  to  the  wife.  {Clancy^  867.)  Bot  if  the  Bepantioii  be 
intended  to  be  permanent,  that  is,  daring  life,  then  the  offer  of 
the  huaband  to  cohabit  with  his  wife  does  not  put  an  end  to 
the  omtraet  for  separate  maintenance.  {Clancp,  867.  Shd' 
ford  an  Mcarriage  and  Divorcej  680.  Roper  on  Husband  and 
Wife,  319.  16  Law  Lib.  186,  N.  S.  Atherly  on  Marriage 
SeUlements,  883.    2  Cox's  Ch.  R.  102.    2  VernMj  886.) 

The  rale  is  laid  down  by  Mr.  Bell  in  his  recent  admirable 
treatise  on  the  law  of  property  as  arising  from  the  relation  of 
husband  and  wife,  page  541,  {Law  Lib,  N,  S.  vol  57,  p.  841, 
PhiL  ed.)  as  follows :  "Where  there  is  a  deliberate  agreement 
between  the  hasband  and  wife  to  live  apart  forever,  it  is  not  in 
the  power  of  the  hasband  at  his  pleasure  to  pat  an  end  to 
this  state  of  circnmstances  by  requiring  her  to  return  and  live 
with  him,  or  thereby  to  suspend  or  extinguish  his  covenant  to 
make  an  allowance  for  her  separate  maintenance ;  for  notwith- 
standing he  should  do  so,  an  action  woald  lie  against  him  for 
performance  of  his  covenant."  "  If,  however,  the  separation  is 
by  the  agreement  contemplated  to  be  only  temporary,  and  the 
provision  is  limited  to  the  duration  of  such  temporary  separa- 
tion, the  rule  is  otherwise."  Applying  this  rule  to  the  case 
mider  consideration,  I  do  not  see  how  the  plaintiff's  case  is  in 
any  respect  aided  by  his  offer  to  take  back  his  wife  and  provide 
fixr  her  in  his  family.  The  parties  did  not  contemplate  a  tern- 
ffmrj  separation  in  the  case  under  consideration,  as  is  mani- 
fest from  the  provision  which  the  plaintiff  has  made  for  the 
wife's  separate  support.  The  condition  of  his  undertaking  in 
that  respect  is,  that  he  will  pay  $100  annually  so  long  as  the 
said  Martha  remains  the  wife  or  widow  of  the  plaintiff.  Such 
IS  the  condition  of  the  mortgage  which  the  plaintiff  seeks  to  be 
lefieved  bom  by  this  suit. 

.  We  have  considered  this  case  upon  the  assumption  that,  to 
uphold  this  mortgage,  there  must  be  a  valuable  consideration 
^ipearing  for  the  covenant  of  the  husband  to  provide  the  wife 
with  a  separate  maintenance.  It  is  said,  however,  by  Mr. 
Bell,  in  the  work  above  referred  to,  {Law  lAb.  N.  S.  vol.  51, 
p.  386,)  that  such  consideration  is  not  required.    In  speiJctng 
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Iil^oii  HA%  Mbj^M  he  iMeB  the  following  language : ''  A  ValiiiM« 
eonaideraftion  ibr  the  cotenant  of  the  husband  to  gi?e  the  wlft 
a  separate  maintenance  is  only  neeessarj  where  the  rights  of 
the  husband's  creditors  come  into  question;  fer,  as  already 
mentioned,  where  the  interests  of  the  creditors  do  not  interfene, 
eollflitenl  covenants  by  the  husband  in  an  agreement  for  sepa* 
ration  will  receive  effect,  although  the  agreement  be  between 
the  hnaband  and  wife  alone,  and  the  covenants  be  voluntaiy  on 
his  own  part,  and  the  enforcement  should  be  asked  in  a  suit  by 
the  wife  herself,"  citing  PUz&r  v.  Fitzer^  (2  Atk.  671,)  Outh  t. 
Guik,  (8  Bro,  C.  C.  61T.)  He  says,  speaking  of  these  eases, 
''that  Lord  Rosslyn  in  Leyard  v.  Johnson^  (8  VeBey^  861,)  and 
Loid  Eldon  in  8l  John  v.  St.  John,  (11  Vessy,  571,)  ex- 
pressed doubts  of  the  propriety  of  the  decision  in  Quth  t» 
iShUh,  but  in  Ro83  y.  WiUoughbyy  (10  Price,  2,)  an  objectioa 
<^  =the  absence  of  indemnity  to  the  husband,  taken  by  a  de* 
murrer  to  a  suit  for  arrears  of  an  annuity  to  the  wife  during 
sepaMtion,  was  overruled,  and  in  dough  v.  Lambertj  (10 
SifnonSj  174,)  the  objection  of  want  of  oonsiderution,  Ae 
agreement  being  under  seal,  was  disregarded ;  and  in  Prompt 
Pm  V.  FramptoHj  (4  Beavan,  287,)  where  the  suit  wae  by  a 
wife  to  enforce  a  provision  made  for  her  by  her  husband  with* 
ont  any  indemnity  from  her  trustee  against  her  debts,  or  other 
consideration,"  Lord  Langdale,  after  noticing  the  doubts  ex* 
pressed  as  to  Cfuthv.  Ghith,  observed  that  Pitzerv.  PUxfr 
had  never  been  overruled,  and  no  case  had  decided  that  with* 
out  the  intervention  of  a  trustee  the  husband  mi^t  not  voluii* 
tarily  execute  a  deed  or  create  a  trust  in  favor  of  his  wtfo,  vaA 
thftt  euch  deed  or  trust  might  not  be  binding  as  against  himi 
eren  if  the  benefit  of  it  should  be  dependent  upon  an  existing 
or  continuing  separation,  which  was  the  principal,  if  not  the 
only  inducement  for  the  whole  arrangement."  He  adds :  *'As, 
therefore,  in  other  cases  a  voluntary  trust  by  the  husband  in 
fovor  of  the  wife  will  be  effiictual  against  him,  so  it  wiU  be  in 
this,  and  not  the  less  so  that  by  creating  it  the  biubaiid  han 
prevailed  up(m  the  wtfh  to  live  «part  from  him  and'waiTe  the 
eBfnwettettt  of  her  eenjugal  righlSb*'    He  oeatt&«ei|  «t  fag* 
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MS,  (57  Iakw  lAb.  888,  N.  S:)  ""It  bM  been  abeady  seen 
die  coBiiB  will  enfbroe  mgunst  the  bubftiid  thoee  tare- 
\  m  a  deed  of  sepsiatkm  between  him  and  hie  wife  alone, 
by  wUdi  he  makes  a  proneion  for  her  maintenanoe,  althon^ 
theii  may  not  be  any  eonrideratioii  flowing  from  her. 

It  b  obvioBS,  therefore,  that  when  tmeteee  for  the  wife  are 
parties  to  an  agreement  for  separation,  effect  will  be  giren  to 
the  ooTenant  for  maintenance,  although  there  may  not  be  any 
consideration  flowing  from  them  for  the  covenant,  each  as 
indenmity  against  the  debts  of  the  wife,  fer  she,  like  any  other 
cestui  que  tnut^  has  a  right  to  call  upon  the  trustees  to  per- 
form their  tmst ;  and  should  the  trustees  arbitrarily  destroy 
the  instrument,  the  court  will  set  it  up  again  ;  or  if  they  refiise 
to  enforee  the  trust  against  the  husband,  a  suit  for  that  purpose 
by  the  wife  by  her  next  friend  will  be  sustained."  {Cook  r* 
margins,  10  Vesejf,  190.    Head  y.  Head,  8  Atk.  647.) 

It  being  extremely  doubtful  to  say  the  least,  whether,  upon 
attthority,  any  consideration  as  between  husband  and  wife  need 
he  ahown  to  qdiold  the  mortgage  in  question,  and  being  of 
epimon  that  if  such  consideration  were  required,  a  suiBcient  one 
is  ahown  in  the  evidence  in  this  case,  and  being  of  opinion  that 
we  cannot  set  this  mortgage  aside  as  being  against  the  policy 
of  the  law,  without  upsetting  a  long  series  of  unbroken  authority 
bath  in  Bngland  and  in  this  country,  I  do  not  see  how  we  can 
do  leas  tiian  dismiss  the  complaint.  There  is  no  force  in  the 
objection  raised  that  this  mortgage  cannot  be  upheld,  for  the 
reason  that  there  were  no  articles  of  separation  actually  entered 
iDiD  between  the  plaantiff  and  his  wife.  This  does  not  alter  the 
turn  in  Ac  least ;  fer  all  the  authorities  agree  that  such  articles 
themselves,  voluntarily  entered  into,  without  the  sanction  of  the 
eoort,  will  not  be  enforced,  either  in  law  or  equity.  It  is  said 
by  Mr.  BM,  in  his  commentaries  above  cited,  (51  Law  Lib. 
p.-MS,  N.  &)  that  '*  while  it  is  unquestionable,  upon  the  an* 
IhesJtyof  the  enes  that  have  been  cited  and  of  the  dicta  of 
emiMBt  judges  in  other  cases,  that  a  covenant  between  husband 
and  wife  to  Kto  separate  from  each  other  will  not  be  enfereed 
*mi:hm  m  in  equity,  it  is  equally  certain  that  oellateial 
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or  aocesBary  oovenants  in  a  contract  founded  upon  the  motire 
of  living  separate,  will  receire  effect  both  at  law  and  in  eqnitj." 
If  we  are  correct  in  the  views  above  expressed,  it  follows  that 
the  plaintiff  is  not  entitled  to  the  relief  demanded  in  the  com- 
plaint, and  that  the  same  must  be  dismissed,  with  costs,  which 
I  hereby  order  and  direct  to  be  done. 

[Chenango  Special  Tbrm^  October  8, 1855.  Meuon^  Justice.  Affirmed  at 
a  general  term  of  this  court,  in  the  sixth  district,  and  subsequently  by  the  court 
of  appeals,  on  appeal  by  the  plaintiff  to  that  court] 


BuTi^ER  VS.  The  New  York  and  Erie  Bail  Boad 
Company. 

Since  the  code,  an  assignee  takes  precisely  the  same  interest,  on  the  assignment  of 
every  species  of  demand,  either  at  law  or  in  equity,  as  he  did  before. 

Heooe  if  the  demand  is  such  as  was  capable  of  assignment  befbre  the  code  was 
adoptodi  so  as  to  cany  an  equitable  interest  to  the  aasSgDes,  it  is  sncb  a  de- 
mand as  will  now  pass  by  assignment,  so  as  to  give  the  assignee  a  right  of 
action  thereon. 

Claims  for  mere  personal  torts,  which  die  with  the  person — such  as  slander,  as- 
sault and  battery,  fUse  imprisonment,  crim.  con.,  seduction  and  the  like — are 
not  assignable ;  but  claims  fbr  taking  and  converting  personal  property,  or  for 
injury  to  personal  property,  and  it  seems,  generally,  all  such  rights  of  action 
for  a  tort  as  would  survive  to  the  personal  representatives  of  the  party,  may  be 
assigned,  so  as  to  pass  an  interest  to  the  assignee,  which  he  can  assert  in  his 
own  name  in  a  civil  action  under  the  code,  as  he  formerly  might  do  in  the 
name  of  the  assignor,  at  law. 

Service  of  notice  of  the  intended  examination  of  an  aaaigBor,  as  a  witness,  in  a 
justice's  court,  cannot  be  made  upon  the  attorn^  of  the  (^q;>osite  party,  befbre 
such  party  has  appeared,  and  before  issue  has  been  joined,  in  the  action. 

Whether  service  of  a  notice  of  that  character,  upon  the  attorney  of  a  party,  is 
good  in  any  case  ?     Quttre. 

r[IS  action  was  commenced  in  a  jostioe's  conrt,  and  the  plain- 
tiff's complaint  was  as  follows :  ''  The  plaintiff  complains  of 
the  defendants  for  that  on  or  about  the  2l8t  March,  1858,  at 
Union,  in  said  county,  defendants  by  their  cars  and  engines 
carelessly  and  negligently  ran  over  and  killed  one  yoke  of  oxen 
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ike  property  of  one  David  C.  Warner,  of  the  yalne  of  $100, 
irhich  claim  has  been  assigned  and  belongs  to  the  plaintiff,  and 
for  irhieh  he  claims  judgment  to  $100.^  The  defendants  denied 
the  complaint.  James  H.  Christopher  testified  upon  the  trial 
that  he  porchaeed  this  claim  of  Warner  and  sold  the  same  to 
the  plaintiff.  David  C.  Warner  testified  that  he  owned  the 
oxen  at  the  time  of  the  collision,  and  sold  them  to  Christopher 
after  they  were  killed.  The  plaintiff  gave  evidence  showing 
that  the  oxen  were  killed  by  one  of  the  defendants'  engines  run* 
ning  over  them,  and  tending  to  show  that  they  were  killed  by  the 
negligence  of  the  defendants'  servants ;  and  the  justice  render- 
ed judgment  for  the  plaintiff  for  1^100  damages  and  $5  costs. 
Upon  the  trial  of  the  canse,  when  the  ptaistiff  called  J.  H. 
Ohristopher  as  a  witness,  the  defendants  objected  to  his  being 
sworn,  on  the  ground  that  no  notice  of  his  being  examined  for 
die  plaintiff  had  been  produced.  The  plaintiff  then  produced 
a  notice  of  the  intmtion  to  examine  said  witness,  with  an  affi- 
davit made  by  Smith  Park,  showing  that  he  served  the  same 
on  Jacob  Morris  on  the  20th  day  of  September,  1854,  which 
was  the  very  day  the  summons  in  the  cause  was  issued, 
the  same  being  returnable  on  the  26th.  It  was  also  admit- 
ted upon  the  trial  that  this  notice  was  served  on  Morris  oa 
the  20th  of  September,  1854.  The  defendants'  counsel  then 
further  objected  to  said  Christopher  being  sworn,  on  the  ground 
that  notice  that  an  assignor  would  be  sworn  could  not  be  served 
until  aft^  issue  joined,  and  that  such  notice  can  only  be  served 
on  the  defendant ;  which  objection  was  overruled,  and  the  said' 
Christopher  was  sworn  and  examined  as  a  witness.  The  de- 
fendant appealed  to  the  Broome  county  court,  where  the  judg- 
ment was  affirmed.  The  defendants  then  appealed  to  this  court 
There  was  no  demand  made  of  the  defendants  by  the  plaintiff 
fer  these  oxen,  or  otherwise. 

La  Orange  ^  TaJbert^  lor  ihe  plaintiff. 

JhcA  Marrisj  fer  the  defendants. 
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Bff  the  Court,  Mason,  J.  The  first  question  which  I  pro- 
pose to  consider  in  this  case  is,  whether  the  phiintil^  as  assignee 
of  this  cause  of  action,  was  entitled  to  recover  those  damages 
in  this  action.  At  common  law  a  right  of  action  for  injuries 
to  the  person  or  character  were  not  assignable.  (19  Wend. 
178.  7  Haw.  Pr.  R.  492.)  These  are  mere  personal  torts 
and  die  with  the  party,  and  are  not  assignable.  Such  are  ac- 
tions of  slander,  libel,  assault  and  battery,  false  imprisonment, 
crim.  con.,  seduction,  d&c.  On  the  other  hand,  where  the  injury 
affects  the  estate  rather  than  the  person,  where  the  action  is 
brought  for  damage  to  the  estate  and  not  for  injury  to  the  per- 
son, personal  feelings,  or  character,  the  right  of  action  could  be 
bought  and  sold  at  common  law.  Such  a  right  of  action,  upon 
tk#  death,  bankruptcy  or  insolvency  of  the  party  injured,  passes 
to  the  executor  or  assignee  as  a  part  of  his  assets,  because  it 
affects  his  estate  and  not  his  personal  rights.  (19  Wend.  78. 
1  Chitty's  PL  68.  2  Maule  ^  Set.  408.  9  Serff.  ^  Rwle, 
S44.  6  How.  Pr.  R.  161.  1  Peters'  Rep.  218.  7  How.  Pr. 
J2.  492.  1  Sdd.  847.)  Mere  matters  in  action,  however,  were 
not  so  &r  transferable  at  common  law  as  to  pass  the  legal  title, 
unless  we  except  certain  commercial  inatruments.  The  equi- 
table title  only  passed,  but  when  assigned  with  notice  to  the 
person  from  whom  the  liability  is  due,  courts  of  law  would  pro^ 
teot  the  assignee  ag»inst  all  prejudice  from  the  acts  of  the 
assignor.  (19  Wend.  75.)  The  action,  however,  had  to  be  eor 
fbroed  in  the  name  of  the  original  party.  The  lUth  section  ef 
the  code  adopts  the  equity  and  not  the  legal  rule  in  regard  te 
parties.  It  requires  that  every  action  must  be  prosecuted  in 
the  name  cf  the  real  party  in  interest ;  but  by  an  amendmrat 
of  this  sectioii,  m  1851,  it  is  declared  <"  thai  tkio  oecOem  ekaU 
noi  be  deemed  to  muthorize  the  aaeignmmt  of  a  thing  In 
action  not  arising  out  of  contract.^  Be&re  this  sedim  was 
amended  in  1851,  by  adding  the  above  restriction,  it  was  held 
that  in  the  ckss  of  csMS  where  the  rif^t  of  action  Sat  a  tort 
affected  the  property  of  the  party,  the  right  of  action  was 
assignable,  so  as  to  enable  the  assigMe,  under  sselton  111  of  the 
code,  to  sue  in  his  own  name.    (6  How.  Pr.  R.  661.    7  id  492. 
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2  Comst.  293.  2  Seld.  847.)  This  amendment  to  section  111 
has  been  supposed  by  some  as  intended  to  restrict  this  right, 
and  to  establish  the  general  principle  that  nothing  but  a  cause 
of  action  growing  ont  of  contract  conld  be  assigned,  so  as  to 
I  give  the  assignee  such  an  interest  as  would  enable  him  to  en- 

force his  demand  by  civil  action. 

I  do  not  see  how  any  such  construction  can  be  given  to  this 
amendment.  It  is  true,  it  does  not  authorize  the  assignment 
of  a  thing  in  action  not  arising  out  of  contract.  Nor  does  it 
forbid  such  assignment.  The  right  rests  upon  precisely  the 
same  footing  it  did  before,  and  an  assignee  takes  precisely 
the  same  interest  in  the  assignment  of  every  species  of  demand, 
either  at  law  or  in  equity,  as  he  did  before  the  code.  It  follows, 
therefore,  that  if  the  demand  was  such  as  was  capable  of  as- 
signment before  the  code,  so  as  to  carry  an  equitable  interest 
to  the  assignee,  it  is  such  a  demand  as  will  now  pass  by  assign- 
ment, so  as  to  give  the  assignee  a  right  of  action  therein.  If  I 
am  right  in  the  views  above  expressed,  it  follows  that  mere  per- 
sonal torts,  which  die  with  the  person,  such  as  slander,  assault 
and  battery,  false  imprisonment,  crim.  con.,  seduction  and  the  like, 
are  not  assignable;  but  torts  for  taking  and  converting  personal 
property,  or  for  injury  to  personal  property  ;  and  it  seems  gen- 
erally all  such  rights  of  action  for  a  tort  as  would  survive  to  the 
personal  representatives  of  the  party,  may  be  assigned  so  as  to 
pass  an  interest  to  the  assignee,  which  he  can  assert  in  his  own 
name  in  a  civil  action  under  the  code  as  he  formerly  might  do 
in  the  name  of  the  assignor  at  law.     {Contra,  18  Barb.  500.) 

It  seems  to  me,  however,  that  the  service  of  the  notice  of 
the  intended  examination  of  Christopher,  upon  Morris,  was 
not  good  service.  At  that  time  he  had  not  appeared  in  the  suit, 
and  as  his  authority  to  appear  was  not  shown  until  the  26th, 
and  as  no  copy  of  it  is  returned,  it  seems  to  me  that  the  service 
on  him  on  the  20th  was  bad;  and  I  very  much  doubt  whether 
a  service  of  such  a  notice  on  the  attorney,  who  only  appears  in 
a  justice's  court  as  agent  for  the  limited  purpose  of  pleading 
in  the  suit  and  trying  the  cause,  is  ever  good.  The  judgment 
ef  the  county  court,  and  that  of  the  justice,  should  be  reversed 
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for  thifl  cause  alone.  The  objection  was  distinctly  taken  to  the 
right  of  the  plaintiff  to  examine  the  assignor  as  a  witness,  on 
the  ground  that  no  such  notice  of  his  intended  ezaminaticm  had 
been  given  to  the  defendants,  and  the  objection  was  OTermled ; 
and  for  this  error  the  judgment  must  be  reversed. 

[Delaware  General  Term,  July  8,  1856.    SkanXland,  Gray,  Mason  and 
Balcom,  Jastioes.] 


The  People,  ex  rd.  Charles  A.  Peabody,  vs.  The 
Attorney  General. 

Under  the  provisions  of  the  rerised  statutes  and  the  code  it  is  for  the  Attorney 
General,  and  not  the  supreme  oouri,  to  determine  whether,  in  any  particular 
ease,  it  is  proper  that  an  action  to  try  the  right  to  an  office  shall  be  brought^ 
or  not 

Consequently  a  mandamus  will  not  lie,  to  compel  the  Attorney  General  to  prose- 
cute an  action  of  that  nature. 

MOTION  for  mandamus.  The  papers  upon  which  the  motioQ 
was  founded  stated,  that  at  the  general  election  of  judges 
held  in  November,  1855,  the  relator  was  voted  for  by  the  electors 
of  the  first  judicial  district  to  fill  the  vacancy  occasioned  by  the 
death  of  Robert  H.  Morris,  one  of  the  Justices  of  the  supreme 
court.  The  relator  claimed  that  he  was  duly  elected  to  fill  such 
vacancy.  The  relator  further  alleged  that  Henry  E.  Davies, 
without  any  legal  warrant,  authority  or  right,  had,  since  the 
18th  of  February,  1856,  held,  used  and  exercised  the  office,  and 
continued  to  do  so.  The  relator  further  stated,  that  he  desired 
to  prosecute  an  action  to  be  brought  by  the  people,  upon  his  re- 
lation, for  the  purpose  of  establishing  his  right  to  the  office,  and 
that  he  had  made  repeated  applications  to  the  attorney  general 
to  be  permitted  by  the  agency  or  advice  of  some  competent 
counsellor  of  this  court,  to  be  improved  by  the  attorney  gen«ral| 
to  commence  and  prosecute  such  an  action;  and  that,  to  indem- 
nify the  state.against  the  costs  of  such  an  action,  he  had  eze* 
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cnted  a&d  delivered  to  the  attorney  general  a  bond,  the  suffix 
riency  of  which  had  been  approved  by  him.  It  also  appeared, 
from  the  papers  upon  which  the  motion  was  founded,  that  the 
attorney  general  refused  to  commence  the  action,  or  to  allow  it 
to  be  prosecnted  in  the  name  of  the  people.  The  relator  asked 
fi»r  a  maadamns,  to  compel  him  to  prosecute  the  action. 

Charles  (fCkmor  and  ££  L^  Clinton^  for  the  relator. 

J.  K,  Pvriefj  for  the  attorney  generaL 

Harris,  J.  At  the  common  law  no  one  but  the  officers  of 
the  crown  could  sue  out  the  writ  of  quo  warranto.  It  was  re- 
garded as  the  king's  writ  of  right,  to  be  issued  in  case  of  the 
usorpatioa  of  an  office  in  violation  of  the  king's  right.  This 
writ,  at  an  early  day,  gave  place  to  the  more  convenient  pro^ 
ceeding  of  an  information  in  the  nature  of  a  quo  v>arranUk  It 
was  the  practice  of  the  officers  ot  the  crown  to  file  informations 
ia  their  own  discretion,  upon  the  application  of  private  persons, 
but  these  were  not  named  as  relators  in  the  proceedings.  (JSee 
Cole  on  Crim.  InformaJLvms^  127.)  By  the  act  of  4  and  5  Wnu 
^  M.  ck,  18,  which  took  effect  in  1698)  no  information  could 
be  filed  *^  without  express  orders,  to  be  given  by  the  court  of 
kmg's  bench,  in  open  court."  The  statute  of  9  Ann^  cfu  20,  re- 
quired that,  in  informations  relating  to  corporate  offices  or 
franchises,  ihe  name  of  the  relator  should  be  mentioned  in  the 
infcrraatioii.  From  the  passage  of  that  act,  which  was  in  1711, 
it  was  the  practice  to  insert  the  name  of  the  relator  in  all  infoi^ 
mations  in  the  nature  of  a  quo  warranto^  whether  they  related 
to  a  corporate  (^ce  or  any  other.  For  a  while  after  it  was  re- 
ferred to  the  court  to  determine  whether  sin  information  should 
be  filed  or  not,  it  was  veiy  much  a  matter  of  course  to  allow  it 
to  be  done.  In  Rex  v.  Sargent^  (6  7.  R.  467,)  it  was  said  by 
Lord  Kenyon,  Ch.  J.,  that  ^  when  Lord  Mansfield  came  into  the 
eoort  he  found  that  informations  in  the  nature  of  the  quo  war^ 
ranio  were  had  almost  for  asking.  But  he  soon  saw  the  impolicy 
and  vexation  of  such  a  rule,  and|  therefore,  before  he  granted 
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any  such  application,  he  canvassed  the  case,  and  unless  he  found 
strong  ground  for  questioning  the  defendant's  title,  he,  and  the 
court  sitting  with  him,  always  refused  to  let  the  information  go. 
Ever  since  that  period  it  has  been  the  practice  of  the  English 
judges  to  exercise  a  discretionary  power  in  granting  or  with- 
holding an  information,  according  to  the  particular  circum* 
stances  of  the  case."  The  same  discretionary  power  was  vested 
in  the  supreme  court  of  this  state  upon  the  organization  of  our 
state  government.  By  the  fourth  section  of  the  act  for  render- 
ing the  proceedings  upon  writs  of  mandamus  and  information, 
in  the  nature  of  quo  warranto^  more  speedy  and  effectual,  pass- 
ed February  6,  1788,  it  was  provided  that  "  in  case  any  person 
or  persons  shall  usurp,  intrude  into,  or  unlawfully  hold  and  exe- 
cute any  office  or  franchise  within  this  state,  it  shall  and  may 
be  lawful  to  and  for  the  attorney  general,  with  the  IcaVe  of  the 
supreme  court,  to  exhibit  one  or  more  informations  in  the  nature 
of  a  qiw  warranto,  at  the  relation  of  any  person  or  persons  de- 
siring to  sue  or  prosecute  the  same,  who  shall  be  mentioned  in 
such  information  or  informations  as  the  relator  or  relators." 
(1  R.  L.  100.)  Under  this  statute  the  court  exercised  the 
right  of  determining  whether  an  information  should  be  filed  or 
not.  In  The  People  v.  Sweeting,  (2  John.  184,)  leave  was  re- 
fused merely  upon  the  ground  that  the  term  of  the  office  in  dis- 
pute would  expire  before  the  right  could  be  tried. 

By  the  revised  statutes  of  1830  this  discretionary  power  was 
withdrawn  from  the  court,  and  vested  in  the  attorney  general. 
It  is  provided  that  an  information,  in  the  nature  of  a  quo  war- 
ranto, may  be  filed  in  the  supreme  court  of  this  state,  by  the 
attorney  general,  against  individuals,  upon  his  own  relation,  or 
upon  the  relation  of  any  private  party,  and  without  applying  to 
such  court  for  leave,  when  any  person  shall  usurp,  intrude  into, 
or  unlawfully  hold  or  exercise  any  public  office,  &c.  (2  R,  S. 
582,  §  28.)  The  same  provision  is  re-enacted  in  the  432d  sec- 
tion of  the  code.  It  is  now  for  the  attorney  general,  and  not 
the  court,  to  determine  whether,  in  any  particular  case,  it  is 
proper  that  an  action  to  try  the  right  to  an  office  should  be 
brought  or  not. 
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That  it  was  the  intention  of  the  legislature  to  transfer  the 
exercise  of  this  discretion  from  the  court  to  the  attorney  gener- 
al, and  thus  reinyest  him  with  the  power  he  had  at  the  common 
law,  is  eyident,  I  think,  from  the  fact  that,  while  thus  author- 
izing the  attorney  general  to  file  an  information  to  try  the  right 
to  a  public  office,  without  applying  for  leave,  it  still  required 
such  leave  to  be  obtained  before  filing  an  information  against  a 
corporation.  (2  R.  S.  588,  §  89.  Code,  §  430.)  In  the  latter 
case  it  is  expressly  declared  to  be  his  duty  to  institute  proceed- 
ings upon  leave  beifig  granted  by  the  supreme  court,  or  a  judge 
thereof.  * 

There  is  nothing  in  the  language  of  the  statute  which  indi- 
cates an  intention  on  the  part  of  the  legislature,  when  dispensing 
with  the  necessity  of  applying  to  the  court  for  leave  to  com- 
mence the  action,  to  surrender  all  control  over  the  proceeding. 
On  the  contrary,  it  is  plain,  I  think,  that  it  was  intended  that 
the  attorney  general  should,  upon  the  circumstances  of  each 
case,  as  it  should  be  presented  to  him,  determine  whether  the 
public  interest  requires  that  a  suit  should  be  prosecuted.  Al- 
though private  rights  are  always  more  or  less  involved  in  the 
action,  yet  it  is,  in  substance  as  well  as  in  form,  an  action  on 
behalf  of  the  people.  It  must  be  prosecuted  in  their  name,  and 
by  the  officer  whose  duty  it  is  to  protect  their  rights. 

The  language  of  the  statute,  too,  is  guarded.  An  action  may 
be  brought  by  the  attorney  general.  It  is  permissive.  The 
power  merely  is  conferred :  it  is  for  him  to  determine  whether 
a  fit  case  is  presented.  As  to  every  thing  but  the  form,  the 
proceeding  stands  now  as  it  did  at  the  common  law.  The 
usurpation  of  an  office,  though  it  frequently  involves  little  else 
than  private  rights,  is,  in  the  eye  of  the  law,  a  public  ofiense. 
The  only  remedy  is  by  an  action  in  the  name  of  the  people.  It 
is  a  public  prosecution,  instituted  and  conducted  by  the  public 
prosecutor  under  his  official  obligation  and  responsibility.  It  is 
not  the  province  of  the  court  to  control  his  discretion,  or  to  au- 
thorize a  private  prosecutor  to  assume  his  office,  and  in  his  name 
to  wield  the  poWer  of  public  prosecutor. 

I  know  it  may  be  said,  perhaps  in  this  very  case,  that  with  a 
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fair  show  of  right  to  an  ofSice,  a  party  may  be  entirely  remedi- 
less against  an  intruder.  This  may  be  so.  It  is  qnite  possible 
that  cases  may  arise  in  which  the  disturbing  inflnence  of  party 
feeling  may  so  affect  the  action  of  the  attorney  general  as  to  re- 
sult in  great  injustice  to  individuals.  But  this  is  a  question 
for  the  consideration  of  the  legislature,  not  for  the  court  The 
power  of  determining  whether  the  action  shall  be  commenced 
must  exist  somewhere.  As  we  have  seen,  it  has  sometimes 
been  vested  in  the  court,  and  sometimes  in  the  public  prosecu- 
tor. Our  legislature  have  seen  fit  to  invest  the  attorney  gener- 
al with  this  discretion.  His  o£Sce  is  a  public  trust.  It  is  a  le- 
gal presumption  that  he  will  do  his  duty ;  that  he  will  act  with 
strict  impartiality.  In  this  confidence  he  has  been  endowed 
with  a  large  discretion,  not  only  in  cases  like  this,  but  in  othw 
matters  of  public  conoem.  The  exercise  of  such  discretion  is, 
in  its  nature,  a  judicial  act,  from  which  there  is  no  appeal,  and 
over  which  courts  have  no  control.  The  motion  for  a  mandamus 
must,  therefore,  be  denied. 

[Albant  Spccial  Term,  Joty  29, 1866.    SarrU,  Jiutice.] 


PoMEROY  VS.  AiNswoBTH  and  others. 

By  a  written  agreement,  between  P.  of  the  first  part  and  A.  dt  H.  of  the  aecODd 
part,  P.  agreed  to  cut  60,000  pine  logs  from  townships  22  and  26  in  F.  ooontyi 
and  todeliyer  them  to  A.  &  H.  on  certain  lakes  and  poods,  and  on  the  Badtot 
liver,  and  to  drive  them  down  sneh  river  to  the  saw  miU  pond  of  P.,  and  to 
saw  out  such  logs  ibr  A.  A  H.  In  consideration  whereof  A.  &  H.  agreed  to 
pay  and  advance  to  P.,  at  the  execution  of  the  agreemoit,  $3000,  and  there* 
after,  at  different  times,  in  the  whole,  60  cents  for  each  log  driven  into  said 
pond  i  and  also  the  farther  sum  of  $1.26  fbr  every  1000  fbet  ibr  all  boards  and 
lumber  sawed  by  P.  A.  dt  H.  were  to  retain  10  cento  so  to  be  advaBoed,  te 
each  log,  until  the  deduction  should  amount  to  the  $3000  so  advanced 
by  them  to  P. ;  and  all  payments  and  advances  were  to  be  made  by  A.  dt  H. 
in  the  bills  of  the  Bank  of  C,  so  long  as  said  bank  continued  to  redeem  in 
Boston  or  New  York;  and  P.  was  to  exchange  such  bills  fbr  fhnds  current  in 
Boston  or  New  Tork^  aiter  they  had  been  returned  to  the  bank  and  wwe  pre- 
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•eoted  to  him,  dec  A.  A^  H.  were  to  use  their  hest  skill  in  selling  the  lumber 
at  the  hiflrhest  prices,  &c,  and  all  proceeds  of  the  sales  were  to  be  applied,  in 
the  first  inetaooe,  towards  repayment  of  all  advances  of  A.  A.  H.,  with  interest, 
and  of  the  expenses  of  the  sale ;  tod  the  balance  was  to  be  paid  by  A.  &  H.  to 
the  bank  of  C.  upon  P.'s  prior  indebtedness  to  that  bank.  A.  dt  H.  also 
agreed  to  bestow  their  time  and  services  in  the  bnshiess,  either  in  measuring 
the  logs,  &«.  or  in  the  sale  of  the  lumber,  for  which  they  were  to  be  paid  by 
P.  91000  each,  for  the  year,  Ac  Concurrently  with  this  agreement  P.  con- 
T^fsd  to  A.  &  H.  his  faiterast  in  said  townships  22  and  26,  being  about  4000 
acres  of  timber  lands,  from  which  the  60,000  pine  logs  were  to  be  cut 

AbU,  that  this  transactioa  was  not  in  form  an  agreement  for  a  loan  of  money. 
And  A.  &  H.  having  denied,  in  their  answers,  that  P.  applied  to  them  for  a 
kien  of  money,  or  that  they  agreed  or  proposed  to  loan  him  any  money,  and 
that  denial  being  confirmed  by  the  affidavits  of  three  witnesses  who  were  pres- 
ent during  the  negotiation  and  at  the  execution  of  the  agreement ;  U  moB 
fmiktr  kdd,  that  the  agreement  was  not  void  as  being  for  the  loan  or  forbear- 
ance of  money,  within  the  meaning  of  the  statute  of  usury. 

And  it  appearing  fWnn  the  pleadings  and  affidavits  that  the  agreement  was  ne- 
gotiated, made  and  executed  in  Vermont,  where  A.  A  H.  resided,  and  where 
the  Bank  of  C.  was  located;  that  $8000  was  advanced  to  P.  by  A.  &  H.  in 
that  state ;  that  at  the  time  of  the  execution  of  the  agreement  it  was  intended 
that  the  lumber,  or  a  greater  portion  thereof,  should  be  sent  to  Boston,  and 
other  places  in  New  England,  for  market ;  that  it  was  intended  and  understood 
liy  the  parties  that  the  interest  which  A.  &  H.  would  receive,  if  any,  for  their 
advances,  un^r  the  agreement,  should  be  computed  according  to  the  laws  of 
Termont,  at  the  rate  of  six  per  cent  per  annum,  it  was  ai$o  heldj  that  the 
agreemeat,  at  least  so  Hur  as  respected  the  amount  of  interest  to  be  paid  to  A. 
&H.  for  their  advances  to  P.,  was  made  in  reference  to  the  laws  of  Vermont, 
which  must  govern  its  oonstmctlon,  and  determine  its  validly.  Tliat  such 
agreement  must  be  presumed  to  be  legal,  by  the  laws  of  that  state,  inasmuch 
as  the  contraiy  had  not  been  shown.  And  if  legal  by  the  laws  of  Vermont, 
that  It  waa  protected  fhmi  the  operation  of  the  usury  laws  of  this  state. 

BM  .^wtAtfr,  that  the  agreement  being  silent  as  to  the  place  where  the  ad- 
vnoea  made  by  A.  d^  H.  were  to  be  repaid,  such  advances  were  to  be  repaid 
to  them  in  Vermont,  that  being  theu-  place  of  residence. 

To  constitute  a  usurious  contract  there  must  be— 1,  a  loan,  and  2,  an  agreement 
to  paj  illegal  faiterest.  And  it  is  essential  to  the  nature  of  a  loan  that  the 
fldng  borrowed  ia  at  aQ  events  to  be  returned.  Where  the  principal  is  bona 
JUe  pat  in  hanrd  it  is  no  loan ;  and  it  ia  no  uaoiy  to  take  more  than  legal 


It  is  also  essential  to  the  nature  of  usury  that  acertain  gain,  exceeding  the  legal 
rate  of  interest,  is  to  accrue  to  the  lender  as  a  consideration  for  the  loan.  If 
the  gain  to  the  lender,  beyond  the  legal  rate  of  interest,  is  madedependant  on 
file  win  of  the  borrower,  as  where  he  may  discharge  himself  from  it  l^  the 
1  payment  of  the  principal,  the  contnct  is  not  uaiirioiii. 
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As  a  general  rule,  the  law  of  the  place  where  contracts  purely  personal  are 
made  must  govern  as  to  their  construction  and  validity,  unless  they  are  to  bo 
performed  in  another  state  or  country,  and  were  made  in  reference  to  the  laws 
of  such  state  or  country,  in  which  case  their  construction  and  validity  depend 
upon  the  law  of  the  place  of  performance. 

If  no  place  of  perfbrmance  is  expressly  stated,  or  implied  from  the  terms  of  the 
contract,  the  law  of  the  place  where  it  was  made  will  govern. 

If  a  contract  is  to  be  performed  partly  in  one  country  and  partly  in  another,  each 
portion  is  to  be  interpreted  according  to  the  laws  of  the  country  where  it  is  to 
be  performed. 

Where  a  contract  fbr  the  payment  of  money  is  made  in  one  place,  and  payment 
in  another,  and  no  interest  is  expressed  in  the  contract,  the  interest  is  to  be 
governed  by  the  law  of  the  place  where  it  is  payable. 

A  party  alleging  that  an  agreement  is  invalid,  under  the  usury  laws  of  another 
state,  must  show  what  are  the  laws  of  that  state  in  relation  to  usury.  In  ihe 
absence  of  such  proof,  the  presumption  is  that  the  agreement  is  valid,  under 
those  laws. 

MOTION  by  the  defendants,  Ainsworth  &  Hunt,  to  vacate  an 
injunction  order.    The  facts  appear  in  the  opinion  of  the 
court. 

W.  A.  Dart,  for  the  plaintiff. 

H.  L.  Knowles  and  J,  MuUinj  for  the  defendants. 

Paige,  J.  The  injunction  order  in  this  case  enjoins  the  de- 
fendants, Ainsworth  &  Hunt,  from  selling,  removing,  disposing 
of,  or  in  any  way  interfering  with,  the  saw  logs  and  lumber 
mentioned  in  the  complaint,  and  cut  and  manufactured  under 
the  agreement  set  forth  therein.  This  injunction  order  is  sought 
to  be  sustained  upon  the  following  grounds,  viz :  1.  That  such 
agreement,  as  well  as  the  mortgage  executed  by  the  plaintiff  to  the 
Sank  of  Castleton,  and  the  deed  firom  the  plaintiff  to  the  de- 
fendants. Ainsworth  &  Hunt,  of  the  i  of  981,800  acres  in  town- 
ships 22  and  25  Franklin  county,  from  which  the  logs  were  cut, 
were  usurious.  2.  That  Ainsworth  6o  Hunt  have  threatened  to 
sell  the  logs  without  consulting  the  plaintiff,  in  violation  of  the 
agreement.  The  agreement  provides  that  in  case  the  plaintiff 
shall  neglect  or  refuse  to  exchange,  for  funds  current  in  Boston 
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or  New  York,  the  Bank  of  Oaetleton  bills  which  had  been  ad- 
yanced  to  him  by  Ainsworth  &  Hunt  as  required  in  the  agree- 
ment, AinBworth  &  Hunt  should  have  the  right  to  sell  a 
aoffieient  quantity  of  the  logs  to  repay  all  the  advances  pre- 
viously made  by  them  to  the  plaintifi,  provided  that  on  the  sale 
the  plaintiff  should  have  the  right  to  be  the  purchaser  at  the 
highest  price  offered  by  any  other  person.  The  defendants, 
Ainsworth  dt  Hunt,  in  their  answer,  state  that  the  plaintiff,  on 
the  1st  of  October,  1855,  at  Castleton,  gave  them  notice  that  he 
shoald  not  thereafter  exchange  any  of  sueh  bank  bills  for  funds 
current  in  Boston  or  New  York ;  and  that  on  or  about  the  16tk 
of  November,  1855,  the  plaintiff's  agent  in  New  York  refused  to 
exchange  a  package  of  $600  of  said  bills,  and  that  the  plaintiff^ 
on  or  about  the  23d  November,  1855,  at  Potsdam,  refused  to 
exchange  another  package  of  $900  of  such  bills.  These  state- 
meats  in  the  answer  are  not  denied  in  the  plaintiff's  affidavit 
made  in  opposition  to  this  motion ;  and  the  affidavit  of  Foster, 
the  plaintiff's  agent  in  New  York,  is  confined  to  a  denial  of  his 
refusal  to  redeem  the  package  of  $600  of  said  bills.  The  de- 
fendants, Ainsworth  d&  Hunt,  in  their  answer,  deny  that  they 
have  threatened  to  sell,  or  that  they  intended  to  sell,  the  logs 
without  consulting  the  plaintiff  in  relation  thereto,  or  in  viola- 
tion of  the  terms  or  conditions  of  the  agreement.  The  affidavit 
of  Hewitt,  annexed  to  the  complaint,  to  the  effect  that  the  de- 
fendant Ainsworth  offered  to  sell  him  the  logs  at  Potsdam,  is 
not  inconsistent  with  the  denial  in  the  answer ;  as  the  defend- 
ants, Ainsworth  &  Hunt,  have  a  right,  under  the  agreement,  to 
sell  the  logs,  in  ease  the  plaintiff  refuses  to  exchange  the  bills 
advanced  to  him  by  them,  provided  they  accord  to  him  the  right 
to  purchase  at  the  highest  price  offered  by  any  other  person. 
If  Ainsworth  &  Hunt  have,  under  this  agreement,  acquired  the 
right  to  sell  a  sufficient  quantity  of  the  logs  to  repay  their  ad- 
vances, in  consequence  of  the  refusal  of  the  plaintiff  to  exchange 
the  bills  of  the  Bank  of  Castleton  as  required  in  the  agreement, 
which  refusal  is  shown  by  the  answer,  that  right  cannot  be  de- 
feated because  the  sale  would  be  prejudicial  to  the  plaintiC 
The  injunction  order  cannot  therefore  be  sustained  on  tha 
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ground  of  an  intenticm  on  the  part  of  the  defendants,  Ainsworth 
io  Hunt,  to  sell  to  third  persons  a  snfBcient  quantity  of  the  logs 
to  repay  prenous  advances,  after  offering  to  the  plaintiff  to  allow 
him  to  become  the  purchaser,  for  the  highest  price  offered  by 
any  other  person.  If  it  had  appeared  that  Ainsworth  &  Hunt 
intended  to  violate  the  agreement  by  a  sale  of  the  logs,  to  the 
prejudice  of  the  plaintiff,  it  is  questionable  whether  an  injunc- 
tion could  have  been  issued  to  restrain  them,  unless  it  should  be 
shewn  that  they  were  irresponsible,  as  the  plaintiff  would  have 
a  perfect  remedy  by  an  action  for  damages,  against  them. 
(  Wmard's  Eq.  Jur.  279,  864.) 

The  remaining  question  to  be  considered  is,  whether  the 
agreement  is  void  for  usury.  In  discussing  this  question  the 
first  point  to  be  considered  is,  whether  the  transaction  between 
the  parties  was  or  was  not  a  contract  for  a  loan  of  money.  In 
the  agreement  the  plaintiff  agrees  to  cut  50,000  pine  logs  from 
townships  22  and  25  in  Franilin  county,  and  to  deliver  them  to 
the  defendants,  Ainsworth  &  Hunt,  on  certain  lakes  and  ponds 
and  on  the  Racket  river,  and  to  drive  them  down  such  river  to 
the  saw  mill  pond  of  the  plaintiffs,  and  to  saw  out  such  logs  for 
Ainsworth  &  Hunt.  •  In  consideration  whereof  Ainsworth  A 
Hunt  agree  to  pay  and  advance  to  the  plaintiff,  at  the  execution 
of  the  agreement,  $8000,  and  thereafter,  at  different  times,  in 
the  whole,  50  cents  for  each  log  driven  into  said  pond ;  and  also 
the  further  sum  of  $1.25  for  every  1000  feet  for  all  boards  and 
lumber  sawed  by  the  plaintiff;  Ainsworth  &  Hunt  to  retain  10 
cents  so  to  be  advanced,  for  each  log,  until  the  deduction  amount- 
ed to  the  $8000  to  be  advanced  by  them  to  the  plaintiff;  and 
all  payments  and  advances  were  to  be  made  by  Ainsworth  & 
Hunt  in  the  bills  of  the  Bank  of  Oastleton,  so  long  as  said  bank 
continued  to  redeem  in  Boston  or  New  York,  6co. ;  and  tiie 
plaintiff  was  to  exchange  such  bills  for  funds  current  in  Boston 
or  New  York,  after  they  had  been  returned  to  the  bank  and 
were  presented  to  him,  &c.  Ainsworth  &  Hunt  were  to  use 
their  best  skill  in  selling  the  lumber  at  the  highest  prices,  d&c. 
and  all  proceeds  of  the  sales  were  to  be  applied,  in  the  first  in- 
stance, towards  repayment  of  all  advances  of  Ainswortii  d&  Httnt, 
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Vith  interest,  tnd  of  the  ezpMisee  of  the  ule;  snd  the  belaoM 
VM  to  be  psad  by  Aineworth  &  Hunt  to  the  Bank  of  Oaatleton 
Bpon  the  plaintiff's  prior  indebtedness  to  sneh  bank.  And  in 
siidi  agreement  Ainsworth  &  Hnnt  agreed  to  bestow  their  tisse 
andserriees  in  the  bnsmess,  either  in  measaring,  &c.  the  logs, 
d&e.  or  in  die  sale  of  the  lumber,  for  which  they  were  to  be  paid 
by  the  plaintiff  $1000  eaeh,  for  the  year,  &e*  Cononrrently 
with  this  agreement  the  plaintiff  conveyed  to  Ainsworth  dD  HnnI 
his  interest  in  said  townships  22  and  26,  being  abont  4000  aeres 
of  timber  lands,  from  which  the  50,000  pine  logs  were  to  be  cnt 

The  qnestion  to  be  determined  is,  whether  this  agreement  is 
a  eontract  for  the  loan  of  money.  It  is  insisted,  on  the  part  of 
the  defendants,  that  the  agreement  on  its  faee^  in  connection 
with  the  eonyeyance  of  the  4000  acres  of  land,  is  substantially 
a  sale  and  eonreyance  of  the  timber  lands  and  logs  to  Ainsworth 
dt  Hunt,  by  the  {daintifi^  and  an  agreement  on  the  part  of  Ains* 
worth  A  Hunt  to  pay  the  plaintiff  for  his  work  and  labor  in 
cutting  and  removing  and  driving  the  logs  to  the  saw  mill  of 
the  plaintiff,  and  manufacturing  the  same  into  boards  and  lum* 
her,  50  cents  for  each  log,  and  the  further  sum  of  $1.25  for 
every  1000  feet  of  boards  and  lumber;  with  an  agreement  on 
llie  part  of  Ainsworth  dt  Hunt  to  apply  the  purchase  money  of 
the  lands  and  logs  (being  the  proceeds  q{  the  sales  of  the  lum* 
ber  and  logs)  towards  the  repayment  of  the  advances  made  by 
Ainsworth  &  Hunt,  with  interest  and  the  expenses  of  the  sale8> 
and  to  pay  the  baliuice  to  the  Bank  of  Castleton  on  the  previous 
debt  owing  to  it  by  the  plaintiff;  and  an  agreement  on  the  part 
of  the  plaintiff  to  pay  iinsworth  4c  Hunt  $1000  each  for  dieir 
time  and  services  in  the  business  and  in  the  sale  of  the  lumber. 

Perhaps  the  agreement  might  more  properly  be  regarded  as 
in  substance  and  legal  effect  a  conveyance  or  an  assignment  to 
Ainsworth  6c  Hunt,  in  trust,  of  the  timber  lands  and  logs,  to 
eut  and  manufocture  the  logs,  to  sell  the  boards  and  lumber,  and 
eat  of  the  proceeds  of  the  sales  to  repay  themselves  their  ad- 
vances, and  to  pay  the  expenses  of  the  getting  out  and  manu- 
fiMurtng  of  the  logs,  and  of  the  sales  of  the  lumber,  and  $1000 
taeiihiv  thik  serviees;  and  to  pay  the  balance  on  the  pm* 
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ynonn  debt  of  the  plaintiff  to  the  Bank  of  Castlelon.  There  ia 
nothing  expressly  stated  in  the  agreement,  in  relation  to  a  loan 
of  money ;  and  the  defendants,  Ainsworth  &  Hunt,  in  their  an- 
swer, deny  that  the  plaintiff  applied  to  them  for  a  loan  of  money, 
or  that  they  agreed  or  proposed  to  loan  him  any  money,  as  al- 
leged in  the  complaint.  This  allegation  in  the  answer  is  con« 
firmed  by  the  affidavits  of  three  witnesses  who  were  present 
during  the  negotiation  and  at  the  ezeoution  of  the  agreement. 
These  witnesses  swear  that  there  was  no  application  or  proposal 
by  the  plaintiff  for  a  loan  of  money,  and  that  neither  party  ex- 
pected or  intended  to  make  or  obtain  a  loan  of  money.  1£  the 
transaction,  however,  althongh  not  in  form  a  contract  for  a  loan 
of  money,  was  nevertheless  intended  as  such  loan,  and  the  form 
in  which  it  was  clothed  was  devised  as  a  mere  cover  for  usury, 
it  cannot  escape  condemnation  as  a  violation  of  the  statutes  of 
usury.  To  constitute  a  usurious  contract  there  must  be,  Ist,  a 
loan,  and  2d;  an  agreement  to  pay  illegal  interest ;  and  it  is  es- 
sential to  the  nature  of  a  loan  that  the  thing  borrowed  is  at  all 
events  to  be  returned.  Where  the  principal  is  bona  fide  put  in 
hazard  it  is  no  loan ;  and  it  is  no  usury  to  take  more  than  legal 
interest.  {Ord  on  Usury,  *28,  89,  64.  Com.  on  Usury ^  56, 
4  Law  Lib.  2  Peters,  587.)  It  is  also  essential  to  the  nature  of 
tisury,  that  a  certain  gain  exceeding  the  legal  rate  of  interest  is 
to  accrue  to  the  lender  as  a  consideration  for  the  loan.  If  the 
gain  to  the  lender,  beyond  the  legal  rate  of  interest,  is  made  de- 
pendant on  the  will  of  the  borrower,  as  where  he  may  discharge 
himself  from  it  by  the  punctual  payment  of  the  principal,  the 
contract  is  not  usurious.  {Ord  on  Usury,  48,  49.  Kelly  an 
Usury,  76,  44  Law  Library.) 

The  cases  of  HaUv.  Daggett,  (6  Cow.  658,)  and  of  Qmck- 
enbush  v.  Leonard,  (9  Paige,  889,)  expressly  affirm  the  prin- 
ciple, that  it  is  essential  to  the  nature  of  a  loan  that  the  princi- 
pal is  at  all  events  to  be  returned.  In  Hall  v.  Daggett,  Dag- 
gett agreed  with  Hall  to  carry  on  the  business  of  preserving 
fresh  provisions,  and  in  consideration  of  the  use  of  $600  ad- 
vanced by  Hall,  Daggett  made  him  his  only  agent  for  selling 
the  provisions,  for  10  years,  and  agreed  that  he  should  be  aUow- 
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ed  20  per  cent  <m  all  sales,  and  one  third  of  the  net  proceeds 
after  deducting  the  20  per  cent  to  apply  on  the  amount  advanced 
till  it  shoold  be  liquidated;  Hall  to  furnish  a  repoeitorj  at 
his  own  cost,  and  to  be  responsible  for  the  sales ;  and  it  was 
held  that  the  contract  was  not  usnrions.  One  reason  assigned 
fi>r  the  decision  was  that  Hall's  principal  was  pnt  at  haaard,  as 
his  security  for  its  repayment  was  confined  to  the  proceeds  of 
the  sales,  and  they  might  prove  insufficient  to  reimburse  him. 
In  Quackenbush  v.  Lecnard^  (9  Paige^  846,)  three  persons, 
Lemard,  Quackenbush  and  Webster,  agreed  to  purchase  lands, 
fiyr  their  joint  benefit,  and  they  also  agreed  that  Leonard  should 
advance  all  the  money  upon  the  purchase,  to  be  refunded^out  of 
the  proceeds  of  the  sale  only,  and  that  he  should  receive  more 
than  one  thurd  of  the  land  or  the  proceeds  thereof.  Held  that 
the  agreement  was  not  a  contract  for  a  loan  or  forbearance  of 
money,  and  was  not  usurious*  The  decision  was  placed  express- 
ly upon  the  ground  that  there  was  no  agreement  on  the  part  of 
Quackenbush  and  Webster  to  refund  any  part  of  the  purchase 
money  advanced  b^  Leonard,  if  the  lands  should  not  sell  for ' 
enough  to  reimburse  him,  with  interest.  The  case  before  the 
court  resembles  the  cases  of  HaU  v.  Daggett^  and  QuuuJcenlmah 
T.  Leonard  in  this,  that  there  is  no  agreement  on  the  part  of 
the  plabtiff  to  i«pay  Ainsworth  &,  Hunt  their  advances  in  case 
the  proceeds  of  the  sales  of  the  logs  and  lumber  should  be  in- 
sufficient for  that  purpose.  The  security  of  Ainsworth  &,  Hunt 
fixr  repayment  is  upon  the  logs  and  lumber  only.  As  the  logs 
and  lumber  may  turn  out  to  be  insufficient  to  reimburse  them, 
it  cannot  be  said  that  the  principal  money  to  be  advanced  was 
to  be  repaid  at  all  events  ;  that  it  was  not  put  at  hazard. 

If  it  was  in  the  power  of  the  plabtiff  to  discharge  himself 
from  the  burden  or  loss  of  exchanging  the  bills  of  the  Bank  of 
Castleton,  (in  which  it  is  alleged  the  usury  consists,)  by  repay- 
ing to  Ainsworth  &  Hunt,  on  account  of  their  advances,  an 
amount  equal  to  the  bills  presented  to  him  to  be  exchanged,  it 
might  be  also  objected  to  the  charge  of  usury  in  this  case  that 
here  there  wajs  no  certain  gain,  beyond  legal  interest  to  accrue  to 
AflMwerth  d&  Hunt  as  Ae  consideration  for  their  advances. 
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(1  Mass.  Rep.  iSS.    19  Join.  9M,  9SS,  SS6,  and  cas^  eUod. 
SMass.Rsp.2&9.  10  id.  2M.) 

Bnt  if  the  agreement  was  a  ccmtraot  for  a  loan  of  moDey,  and 
if,  acoording  to  the  laws  of  New  York,  it  is  nsurions^  it  can  ner- 
ertheless  be  sustained  in  this  state  if  it  is  to  be  construed  aooord- 
ing  to  the  laws  of  Vermont,  and  if  mider  those  kws  it  is  agraUd 
agreement  The  pleadings  and  affidavits  show  that  the  agree- 
ment was  negotiated,  made  and  executed  in  Vermont,  and  that 
the  defendants,  Ainsworth  &  Hunt,  reside  in  Vermont^  and  that 
the  Bank  of  Oastleton  is  a  bank  located  attd  doing  business  in 
that  state.  The  defendants,  Ainsworth  d&  Hunt,  in  their  answer 
allege  that  at  the  time  of  the  execution  of  the  agreement  it  was 
intended  that  the  lumber,  or  a  greater  portion  thereof,  would  be 
sent,  for  market,  to  Boston  and  other  places  in  New  England ; 
and  three  witnesses,  whose  affidayits  were  read  bj  the  defend- 
ants on  the  hearing  of  the  motion,  state  that  the  rate  of  interest 
which  Ainsworth  dt  Hunt  would  reoeiye,  if  any,  for  th«r  ad- 
vances under  the  agreement,  was  spoken  of  during  the  negoti*- 
tion  by  the  parties,  and  that  it  was  intended  and  understood  by 
all  of  them  that  such  interest  would  be  computed  according  to 
the  laws  of  Vermont,  at  the  rate  of  6  per  cent  per  annum*  This 
OTidence  must  outweigh  the  unsupported  statement  of  the  plain* 
tiff,  in  his  affidavit,  that  the  rate  of  interest  was  not  mentioned 
in  any  part  of  the  negotiation.  It  is  conoeded  that  the  first 
$8000  was  advanced  by  Ainswinrth  &  Hunt  to  the  plaintiff  in 
Vermont.  If  the  plaintiff  was  in  error  as  to  the  conversation, 
during  the  negotiation  in  respect  to  the  rate  of  interest,  he  may 
have  been  equally  mistaken  in  his  statement  that  it  was  under- 
stood and  contemplated  at  the  time  of  making  the  contract,  that 
the  money  to  be  advanced  by  Ainsworth  &  Hunt,  except  the 
first  $8000,  should  be  both  advanced  and  repaid  in  New  York. 
The  plaintiff,  in  his  opposing  affidavit,  does  not  deny  the  allega- 
tion in  the  answer,  that  at  the  execution  of  the  agreement  it 
was  intended  that  the  lumber  should  be  sent  fiur  market  to  New 
England. 

The  pleadmgs  and  affidavits,  therrfore,  establish  the  follow*- 
ing  foots,  vis :  The  agreement  wns  negoliatedi  made  and 
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eated,  in  Yennont ;  the  defendants  now  reside  an  Vermont,  and 
resided  there  at  the  time  of  the  execution  of  the  agreement ; 
$8000  wasadvanced,  under  the  agreement,  by  the  defendants, 
Ainsworth  6c^  Hunt,  to  the  phintiff,  in  Vermont ;  the  parties, 
Mi  the  execution  of  the  agreement,  agreed  that  the  interest  on 
the  adyances  of  Ainsworth  &  Hunt  should  be  computed  accord- 
ing to  the  laws  of  Vermont,  at  the  rate  of  6  per  cent  per  an- 
num ]  at  the  execution  of  the  agreement  it  was  intended  bj 
the  parties  that  the  lumber,  or  the  greater  part  thereof,  should 
be  sold  in  some  one  of  the  New  England  states.  The  work 
and  labor  of  the  plaintiff  in  getting  out,  and  in  the  manufac- 
ture of,  the  logs,  were  to  be  performed  in  New  York ;  and  the 
services  of  Ainsworth  d&  Hunt  in  the  measuring  and  marking 
the  logs,  and  the  care  of  the  lumber  at  the  saw  mill,  were 
to  be  rendered  in  New  York ;  but  so  far  as  they  consisted 
in  making  sales  of  the  lumber,  they  were  to  be  rendered  in 
the  places  where  such  sales  were  made.  The  agreement  being 
silent  as  to  the  places  where  the  advances  subsequent  to  the 
execution  of  the  agreement  were  to  be  made,  to  the  plain- 
tij^  and  where  they  were  to  be  repaid  to  Ainsworth  &  Hunt 
out  of  the  proceeds  of  the  sales  of  the  lumber,  the  law  must 
determine  them.  It  is  a  settled  principle,  where  no  place  of 
payment  is  mentioned  in  the  contract,  that  its  legal  oonstruo- 
tion  18,  that  the  money  is  to  be  paid  to  the  creditor  where  he 
residee,  or  wherever  he  may  be  fcund.  (6  Paige^  680.  10 
Wkeai.  867.  2  Parsons  an  Qmi,  96,  99.)  Applying  this 
pruieiple  to  the  agreement  in  question,  I  think  we  ought  to  ex- 
pound it  as  requiring  Ainsworth  &  Hunt  to  make  the  advances 
(after  the  payment  of  the  $8000)  to  the  plaintiff  in  New  York, 
where  his  labor  is  to  be  performed  and  where  he  resides ;  and 
iS  implying  that  the  proceeds  of  the  sales  of  the  lumber  are  to 
be  reeeived  by  Ainsworth  4^  Hunt  at  their  residence  in  Ver- 
moAt,  e&d  to  be  applied  by  them  in  that  state  in  repayment  of 
their  adranoes,  and  on  the  debt,  of  the  phuntiff  to  the  Bank  of 
Oastleton. 
Ab  ft  gMerftl  rule  the  law  of  the  place  where  eontiMts  purely 
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personal  are  made,  must  govern  as  to  their  construction  and  var 
lidity,  unless  they  are  to  be  performed  in  another  state  or  country, 
and  were  made  in  reference  to  the  laws  of  such  state  or  country, 
in  which  case  their  construction  and  validity  depend  upon  the 
law  of  the  place  of  performance.  (6  Paige,  680.  Story  on 
Confl.  of  Laws,  i  242.  2  Ken^s  Corn.  1th  ed.  577,  note  a. 
2  Parsons  on  Cont.  96,  96.  1  Cowen,  108.  2  Burr.  1077. 
Story  on  Contracts,  ii  668,  664.  10  How.  Pr.  R.  8.  4  Couh 
en,  510,  7Wte.  17  John.  618.)  If  no  place  of  performance  is 
expressly  stated,  or  implied  from  the  terms  of  the  contract,  the 
law  of  the  place  where  it  was  made  will  govern.  {Story  on 
Confl,  of  Laws,  }  282.)  If  a  contract  is  to  be  performed  part- 
ly in  one  country  and  partly  in  another,  each  portion  is  to  be 
interpreted  according  to  the  laws  of  the  country  where  it  is  to 
be  performed.  (Stofy  on  Cont,  i  656.  Story  on  Cofifi.  of 
Laws,  §§  282,  284.)  Where  a  contraol  for  the  payment  of 
money  is  made  in  one  place,  and  payment  in  another,  and  no 
interest  is  expressed  in  the  contract,  the  interest  is  to  be  gov- 
erned by  the  law  of  the  place  where  it  is  payable.  {Story  on 
Confl.  of  Laws,  \  291.  2  Parsons  on  Cont.  96,  96,  98.)  If 
the  advances,  therefore,  by  Ainsworth  &  Hunt  to  the  plaintiff 
are  in  law  payable  to  them  in  Vermont,  the  interest  on  such 
advances  is  to  be  regulated  by  the  laws  of  that  state ;  and  the 
usury  laws  of  such  state  mast  govern  the  constmction  of  the 
contract,  at  least  so  far  as  it  relates  to  the  moneys  due  and 
payable  to  Ainsworth  &,  Hunt. 

But  I  think  the  agreement,  or  the  expressed  understanding 
of  the  parties  at  the  time  of  the  execution  of  the  contract,  that 
the  rate  of  interest  should  be  regulated  by  the  laws  of  Ver- 
mont, is  decisive  upon  the  question  of  usury.  In  Chapman  v. 
Robertson,  (6  Paige,  684,)  it  was  held  by  Chancellor  Wal- 
worth that  upon  a  contract  for  a  loan  of  money,  made  in  one 
country  and  payable  in  another,  the  parties  might  stipulate  for 
the  payment  of  interest  according  to  the  laws  of  the  place 
where  the  contract  is  made.  A  like  decision  was  made  in  Do- 
peau  V.  Humphreys,  (20  Martinis  La.  Rep.  1,)  in  Peck  v. 
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Mayo,  (14  Verm.  Rep.  88,)  and  in  Pratt  v.  Adams,  (T  Paigej 
682.)  In  this  latter  case,  the  chancellor  says,  if  the  contract 
is  not  illegal  by  the  laws  of  the  country  where  it  was  made 
and  the  money  loaned,  the  fact  that  drafts  on  which  the  loan 
was  made  were  payable  in  New  York,  will  not  render  them  void 
under  our  usury  laws.  Parsons,  in  his  Treatise  on  Contracts, 
{voL  2,  p.  95,)  sustains  the  principle  of  these  cases. 

In  the  present  case,  the  parties  made  the  agreement  express- 
ly in  reference  to  the  laws  of  Vermont,  as  to  interest ;  and 
those  laws  must  therefore  govern  its  construction,  and  deter* 
mine  its  validity,  at  least  so  &r  as  respects  the  question  of 
usury.  (6  Paige,  630,  634.  2  Parsons  on  Cont,  95.  14 
Verm.  Rep.  88.  2  Kenfs  Com.  *lth  ed.  576,  577,  rbote  a.)  In 
all  questions  in  relation  to  usury,  parol  evidence  is  admissible 
to  establish  or  rebut  It.  (Cowen  ^  HilPs  Notes,  1447.)  As 
the  laws  of  Vermont  are  to  govern  the  construction  and  deter- 
mine the  validity  of  the  agreement,  in  respect  to  the  amount 
of  interest  agreed  to  be  paid,  the  plaintiff,  as  he  alleges  the 
illegality  of  the  agreement,  must  show  what  are  the  laws  of 
Vermont,  in  relation  to  usury.  In  the  absence  of  such  proof, 
the  presumption  is  that  the  agreement  is  a  valid  agreement, 
under  those  laws.  (7  Paige,  682.  1  tU  220.  2  Seld.  184.) 
Suspicion,  alone,  will  not  invalidate  a  contract.  {Per  Gardi- 
ner, J.  2  Seld.  134.  Cowen  ^  HUPs  Notes,  1136, 1188, 1139.) 
It  is  a  general  rule  that  a  party  seeking  advantage  from  a  for- 
eign law,  or  the  law  of  another  state  of  the  union,  must  prove 
its  existence.  {Cowen  ^  Hilts  Notes,  1186.  8  Dana^s  Rep. 
495.  8  Mm.  189, 198.)  It  seems,  however,  that  upon  a  mere 
common  law  question,  the  legal  presumption  is  that  the  common 
law  of  a  sister  state  is  similar  to  that  of  our  own.    (10  Wend.  75.) 

Having  arrived  at  the  conclusion  that  the  agreement,  at  least 
so  &r  as  respects  the  amount  of  interest  to  be  paid  to  the  de- 
fendants, Ainsworth  &,  Hunt,  for  their  advances  to  the  plaintiff, 
was  made  in  reference  to  the  laws  of  Vermont,  and  that  it  requires 
the  advances  of  Ainsworth  &  Hunt  to  be  repaid  in  that  state, 
0uch  agreement  must  be  presumed  to  be  legal,  by  the  laws  o^ 
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Yenumi,  as  tlie  eontrary  hat  not  been  shown  by  the  plaintiff! 
And  if  legal  by  the  lawa  of  Vermoiit,  it  is  protected  from  the 
operation  of  the  «sary  laws  of  this  state. 
I  most  therefore  decide  that  the  injanction  order  be  yaoated« 

[Fulton  Special  Tbsm,  April  1, 1866.  Paige^  Jnstioe.  AiBrmed  by  tho 
OaircRAL  Tebm,  SepteMber,  1866.  C.  L,  ABm,  Paig9f  Jenui  and  Roadkram^ 
Jostioes.] 
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I  ^  ^1^     A  nle  or  eiiatom  of  a  rail  road  company,  requiring  paaeengers,  soon  after  stert- 

ing,  to  surrender  their  passage  tickets  to  the  conductor  and  receive  his  checks 

in  place  of  themi  is  a  reasonable  rule  or  custom. 
And  where  a  passenger,  with  knowledge  of  such  custom,  purchases  a  ticket,  the 

lair  will  presame  that  he  does  so  in  reference  to  the  custom. 
Theeootraot,  on  the  part  of  the  rail  road  company,  is  that  they  will  cany  the 

passenger  over  their  road,  provided  he  surrenders  his  ticket  to  the  oooduobor 

when  it  is  demanded ;  and  the  passenger  will  not  bo  entitled  to  his  passage  in 

the  cars,  without  the  surrender  of  his  ticket 
His  refusal  to  deliver  up  his  ticket  to  the  conductor,  when  it  is  demanded,  will 

Justify  the  latter  in  exacting  ftom  him  his  ftre,  in  cash,  and  on  his  leftisal  te 

pay  his  fltre,  he  may  be  expelled  ftom  the  cars. 
If  he  leaves  the  cars  without  giving  up  his  ticket,  or  paying  fi>r  his  passage, 

an  action  will  lie  against  him  for  the  amount  of  his  fkre. 

rnS  was  an  action  commenced  in  a  jostice's  court,  to  recover 
the  sum  of  $3  for  transporting  the  defendant  in  the  plain- 
tiffs' cars  from  Rouse's  Point  to  Madrid  Station.  The  defend- 
ant had  a  ticket,  purchased  by  him  from  the  receiver  of  the 
Hudson  River  Bail  Boad  Company,  for  one  passage  from 
Rouse's  Point  to  Ogdensburgh ;  of  which  the  following  is  a 
copy :  ''  One  passage.  Rouse's  Pdnt  to  Ogdensburgh.  Ken- 
drick,  receiver  Hudson  R.  R.  R.  N.  Y.  to  Ogdensburgh." 
Stamped  Jum  1.  The  defendant  entered  the  plaintiffs'  pas- 
senger cars  at  Rouse's  Point,  gomg  west,  on  the  2d  of  June^ 
185S*  After  the  cars  started,  the  conductor  called  on  him  for 
his  tidket  The  defendant  stated  that  he  was  going  to  Ogdens- 
burgh or  Madrid,  and  that  he  h$d  a  ticket,  whioh  he  showed 
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to  tlie  oondiietor.  Subsequently,  and  after  tiie  ears  had  paseed 
ene  stetkm,  the  defendant  was  requested  bj  the  eonduetor  to 
surrender  his  ticket  uid  take  the  ordinarj  conductor's  check ; 
of  which  the  Mlowing  is  a  copy :  "  Northern  Bail  Road*  A. 
N.  T.  E.  Oood  for  this  trip  only."  The  defendant  claimed 
Hiat  his  ticket  entitled  him  to  ride  to  Ogdensbmrgfa,  and  thai 
he  should  keep  it  as  evidence  of  his  right ;  preferring  it  to  a 
check.  The  conductor  demanded  of  him  to  pay  his  bre  in 
money,  which  the  defendant  refused  to  do,  on  the  ground  that 
he  had  already  paid  it  and  had  a  ticket.  The  ordinary  fiiure 
from  House's  Point  to  Madrid  was  $3^  and  to  Ogdensburgh 
the  same ;  Madrid  being  18  miles  east  of  Ogdensburgh.  It 
was  proved  that  an  agreement  had  preriously  been  made  be- 
tween the  plaintilTs  and  the  Hudson  River  Rail  Road  Company, 
that  each  might  sell  tickets  on  the  other's  line,  and  which 
sliOQld  be  paid  for  to  the  company  carrying  the  passenger,  when 
retimed  to  the  company  issuing  them  ;  that  it  had  always  been 
the  custom  on  the  plaintifis'  road  for  the  conductor  to  take  up 
the  tickets  and  give  checks  in  place  of  them  to  the  passengers, 
soon  after  the  passengers  entered  the  cars ;  that  the  defendant 
had  knowledge  of  this  custom,  and  that  he  got  off  the  cars  at 
Madrid,  without  surrendering  his  ticket.  The  justice  ren- 
dered a  judgment  in  favor  of  the  plaintiffs,  for  $8  and  costs ; 
whidi  judgment  was  affirmed  by  the  county  court,  and  the  de- 
fsBdant  appealed  to  this  court 

W.  C  Cooke^  for  the  appellant. 

W  C.  Brawn^  for  the  respondents. 

Paiob,  J.  It  appears,  by  the  evidence,  that  it  has  always 
been  the  custom,  on  the  plaintiffs'  road,  for  the  conductor  to 
take  up  the  tickets  and  give  checks  in  place  of  them  to  the 
passengers,  soon  after  their  entrance  into  the  cars.  The  proof 
elsaiiy  shows  that  the  defendant  had  knowledge  of  this  custom ; 
sad  the  Juatios,  in  rendering  judgment  for  the  plaintiffs,  must 
harata  fMad«beft»i    Pader  tfaest  mmoBtmoH,  <iie  kw 
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will  presume  that  the  defendant  when  he  purchased  the  ticket 
introduced  in  evidence^  did  so  in  reference  to  this  custom  on  the 
road  of  the  plaintiffs.  (5  HUl,  489.  19  Wend.  886.  12  id. 
574.  6  Mm.  Ch.  487.  4  HiU,  104, 107.)  The  question,  as 
was  said  by  Justice  Dewey  in  Cheney  v.  B.  ^  M.  R.  R.  Co. 
(11  Mete.  128,)  is,  what  was  the  contract  between  the  plaintiffs 
and  the  defendant.  The  law  will  imply,  under  the  circum- 
stances of  this  case,  that  the  contract  on  the  part  of  the  plain- 
tiffs was  to  convey  the  defendant  over  their  road,  provided  he 
surrendered  his  ticket  to  the  conductor,  when  it  was  demanded, 
as  required  by  the  custom  of  the  road.  Under  this  contract  the 
defendant  would  not  be  entitled  to  his  passage  in  the  plaintiffs' 
cars  without  the  surrender  of  his  ticket ;  and  his  refusal  to  de- 
liver up  his  ticket  to  the  conductor,  when  demanded,  would  jus- 
tify the  latter  in  exacting  from  him  his  fare,  in  cash ;  and  on  his 
refusal  to  pay  his  fare,  putting  him  out  of  the  cars.  The  cus- 
tom in  question  was  a  reasonable  custom.  The  ticket  purchased 
by  the  defendant,  if  not  surrendered,  could  be  used  to  secure  a 
second  or  any  number  of  rides  over  the  road,  without  the  pay- 
ment of  fare.  Its  surrender,  therefore,  was  necessary  to  the 
protection  of  the  company  from  fraud.  The  form  of  the  ticket 
entitled  the  bearer^  whoever  he  might  be,  to  one  passage  over 
the  plaintiffs'  road.  The  purchaser,  after  riding,  himself,  upon 
the  ticket,  could  sell  or  hand  it  to  another,  who,  with  the  ticket, 
could  also  secure  a  passage  over  the  road,  without  the  payment 
of  fare.  Besides,  the  surrender  of  the  ticket  was  necessary  to 
enable  the  plaintiffs  to  demand  from  the  Hudson  River  Rail 
Road  Company  the  price  of  the  ticket.  This,  under  their  agree- 
ment with  that  company,  they  could  not  do  until  they  returned 
to  that  company  the  ticket.  The  ticket  may  be  regarded  as 
expressing  only  a  part  of  the  agreement  entered  into  between 
the  parties.  It  does  not  purport  on  its  face  to  be  a  complete 
agreement.  In  all  such  cases  the  other  parts  of  the  agreement 
may  be  proved  by  parol  evidence.  (25  Wend.  419.  2  Cowen 
^  HUPs  Notes,  1471.  9  Pick.  888.)  In  the  case  of  Cheney 
r.TheB.^  M.  Rail  Road  Co.  (11  Mete  128,)  Justice  Dewey 
held  that  when  a  passenger  pm^ohaaed  a  nil  loid  .ticket^  tiis 
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iieket  impfied  a  contract  that  he  was  to  be  carried  in  the  usual 
manner  in  which  passengers  were  carried,  who  had  tickets  of  the 
same  kind ;  and  that  eyen  where  the  passenger  was  ignorant  of 
the  rales  and  regulations  of  the  company,  the  ticket  only  se- 
cured to  him  a  passage  in  conformity  to  such  rules  and  regu- 
lafebnsL 

The  precise  question  in  this  case  arose  in  haring  t.  Albam, 
tried  before  Mellen,  J.,  in  the  court  of  common  pleas  of  Massa^ 
chusetts  in  1848  ;  reported  in  1  Law  Rep.  N.  &  461.  Loring, 
a  passenger  in  rail  road  cars,  on  the  Boston  &  Maine  Bail 
Bead,  sued  Alborn,  the  conductor  of  the  train,  for  puttbg  him 
out  of  the  cars,  on  his  refusing  to  giro  up  his  ticket  It  was  a 
rule  of  the  road  that  passengers  must,  immediately  after  the 
starting  of  the  train,  surrender  their  tickets  to  the  conductor. 
Mellkn,  J.,  on  the  trial,  ruled  that  this  regulation  of  the  road 
was  reasmiable ;  and  that  the  plaintiff  had  no  right  to  retain 
his  ticket  until  he  got  near  the  end  of  his  route,  even  if  he  had 
not  preriously  known  of  the  existence  of  such  regulation ;  and 
that  on  his  refusal  to  give  up  his  ticket  the  conductor  was  justi- 
fied in  ejecting  him  from  the  cars.  This  case  was  taken  up 
before  the  supreme  judicial  court  of  Massachusetts,  upon  an- 
other ruling  of  Judge  Mellen.  Fletcher,  J.,  in  deliverii^ 
the  opinion  of  the  supreme  courts  took  no  exception  to  the  de- 
cision of  Judge  Mellen  in  relation  to  the  right  of  the  conductor 
to  eject  the  plaintiff  from  the  cars.     (4  Cush.  JR.  608.) 

In  my  opinion  the  decision  of  the  justice  was  right  The 
judgment  of  the  county  court  must  therefore  be  aflkmed. 

[CuMTOR  GsmBAL  TfiRM,  MtLj  6, 1866.    C.  L.  AlUn,  Jam$8,  Bowkram, 
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2ib  ml 

14^5841         ^"^  qiUBtion  whether  words  used  by  a  Teodor,  upon  a  sale  of  horeoB,  in  re^peefc 
=^b  ,84^  to  their  ages,  amount  to  a  warranty,  is  a  question  of  fact  ibr  the  juiy. 

I6ap468  j^Q  particular  phraseology  is  necessary  to  constitute  a  warranty ;  but  the  words 

24ap632'  ^^^^  ^  ^®  rendor  should  be  understood  by  the  parties  as  an  absolute  asseiv 

tion,  and  not  as  the  expression  of  an  opinion.  And  it  is  fbr  the  Jury  to  detov 
mine  how  the  words  were  understood  and  intended  by  the  paitlesL 
Where,  on  a  trial  before  a  justice,  there  is  evidence  on  both  sides,  the  judgmeoi 
of  the  justice  cannot  be  reversed  by  the  county  court,  although  the  verdict 
of  the  jury  was  against  the  weight  of  evidence.  And  if,  in  such  a  case,  the 
county  court  reverses  the  judgment  of  the  Justice,  its  judgment  of  reversal  will 
be  reversed  by  the  supreme  court. 
Witnesses  acquainted  with  the  value  of  pereonal  property  may  testiQr  to  their 
opinion  of  its  value.  The  rule  that  witnesses  must  state  ftcts,  and  not  opin> 
ions,  has  no  application. 
Where  the  plaintiff,  upon  a  sale  of  a  pair  of  horses  to  the  defbndant^  warranted 
them  to  be  sound  and  of  the  ages  of  10  and  11  years  only,  and  in  an  actioD 
by  the  plaintiff  to  reoover  the  price,  the  defendant  proved  that  the  honea,  al 
the  time  of  the  sale,  were  over  20  years  old ;  HM  that  he  might  also  provej 
by  witnesses  who  knew  the  horses,  and  who  were  acquainted  with  the  value  of 
that  kind  of  property,  that  if  the  horses  had  been  only  10  or  11  years  old  at 
the  time  of  the  sale,  they  would  have  been  worth  fh>m  $00  to  $100  more 
tiban  they  actually  were,  bdng  20  years  old  and  upwards. 

APPEAL  from  a  judgment  of  a  county  court,  reversbg  the 
judgment  of  a  jastice'fl  court  The  complamt  was  on  a  note 
of  hand  for  $66,  dated  Not.  19, 1862,  on  which  $20  had  beea 
paid.  The  answer  set  up,  by  way  of  recoupment,  that  the  note 
was  given  by  the  defendant  to  the  plaintiff  for  a  pair  of  horses, 
which  the  plaintiff  had  sold  to  the  defendant  and  had  warranted 
to  be  sound,  and  of  the  ages  of  10  and  11  years  and  no  older, 
when  in  fact  they  were  20  years  old  at  the  time.  On  the  trial  the 
defendant  proved  that  the  plaintiff,  after  the  sale  of  the  horses, 
and  in  the  winter  of  1864,  said  that  he  sold  the  horses  as  he 
bought  them — one  for  nine  years  old  and  the  other  for  deven 
years  old.  The  defendant  also  proved  that  the  horses,  at  the 
time  of  the  sale,  were  over  20  years  old,  and  that  the  plaintiff, 
about  May,  1861,  had  said  the  horses  were  then  18  and  19 
years  old ;  and  that  if  the  horses  had  been  only  10  or  11 
years  old  at  the  time  of  the  sale,  they  would  have  been  worth 


GLINTOK--MAT,  1856.  ]35 


Bogen  9,  Ackflnnan. 


from  $60  to  $100  more  than  they  sctnallj  were,  being  20  years 
old  and  upwards.  All  the  witnesses  who  spoke  of  the  value  of 
the  horses,  except  one,  (J.  Dunn,)  testified  that  they  knew  the 
horses ;  and  it  may  be  inferred  from  the  testimony  of  Dunn 
that  he  was  also  acquainted  with  the  horses.  The  plaintiff  ob- 
jected to  the  testimony  of  the  witnesses  as  to  the  value  of  the 
horses,  upon  the  ground  that  the  defendant  had  not  proved  the 
hwses  were  older  than  they  were  represented  to  be,  and  that 
the  opini<ms  of  the  witnesses  was  not  proper  evidence  of  the 
difference  in  value.  The  plaintiff  proved  that  the  defendant, 
in  a  conversation  with  a  witness,  had  in  the  fall  of  1852,  said 
that  the  plaintiff  called  the  horses  16  and  18  years  old.  It  did 
not  distinctly  appear  whether  the  defendant  referred  to  a  decla- 
ration of  the  plaintiff  made  before,  at,  or  after  the  sale.  The 
jury  rendered  a  verdict  for  the  defendant,  upon  which  the  jus- 
tice rendered  judgment.  The  county  court  reversed  the  judg- 
ment of  the  justice. 

W.  C  Braumj  for  the  appellant. 

C  O.  Myers^  for  the  respondent 

Bff  the  Cauri^  Paige,  J.  The  question  whether  the  words 
used  by  the  plMutit^  at  the  sale  of  the  horses,  as  to  their  ages, 
amounted  to  a  warranty,  was  a  question  of  fiu^t  for  the  jury. 
(10  WewL  411.)  No  particular  phraseology  is  necessary  to 
omstitnte  a  warranty,  but  the  words  used  by  the  vendor  should 
be  understood  by  the  parties  as  an  absolute  assertion,  and  not 
the  expression  of  an  opinion.  And  it  is  for  the  jury  to  deter- 
mine how  the  words  were  understood  and  b  tended  by  the  par^ 
ties.  (8  Cowen,  26, 7.  4  id.  442.  20  John.  208.)  I  think 
the  evidence  in  this  case  was  sufficient  to  be  submitted  to  the 
jury  to  determine  whether  the  words  used  by  the  plaintiff 
amounted  to  a  warranty,  or  not ;  and  that  their  verdict  in 
&vor  of  the  defendant  was  not  so  unsupported  by  the  evidence 
as  to  justify  the  county  court  in  disturbing  it  The  rule  seems 
to  be^  that  where  there  is  evidence  on  both  sides,  the  judgment 
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of  the  justice  cannot  be  reversed  by  the  county  court,  although 
the  verdict  of  the  jury  was  against  the  weight  of  evidence ; 
and  that  i^  in  such  case,  the  county  court  should  reverse  the 
judgment  of  the  justice,  its  judgment  of  reversal  will  be  reversed 
by  the  supreme  court.  (21  Wend.  805.  18  id.  141, 144,  145. 
8iB«,  75.  15  Wend.  i90.  18  Bar*.  850.  S  Ihw.  Pr.  Rep. 
877.  2  Sand.  R.  222.  12  Barh.  887.)  The  evidence  as  to 
the  difference  between  the  actual  value  of  the  horses,  regard- 
ing them  as  over  20  years  old,  and  what  their  value  would  have 
been  had  they  been  only  10  and  11  years  old,  was  competent 
evidence.  For  the  witnesses  who  testified  to  such  difference 
in  value  were  acquainted  with  the  horses,  and  are  presumed 
to  have  been  acquainted  with  the  value  of  horses.  Witnesses 
acquainted  with  the  value  of  personal  property  are  allowed  to 
testify  to  their  opinion  of  its  value.  (5  Denio,  84.)  The  rule 
that  witnesses  must  state  facts,  and  not  opinions,  has  no  appli- 
cation to  such  cases.  The  form  of  the  question  to  the  witnesses 
who  spoke  to  the  difference  in  value  of  the  horses,  was  un- 
objectionable. The  objection  was  that  the  defendant  had  not 
previously  proved  that  the  horses  were  older  than  they  were 
represented  to  be,  and  that  the  opinion  of  the  witnesses  was 
not  proper  evidence  of  the  difference  in  value.  This  objection 
was  properly  overruled  by  the  justice,  because  the  defendant 
had  previously  proved  that  the  horses  were  older  than  the  plain- 
tiff represented  them  to  be ;  and  because  their  opinion  of  the 
difference  of  value  was  competent  evidence.  The  question  put 
to  the  witness  in  Lewis  v.  JVicket/,  (20  Barb.  887,)  bears  no 
resemblance  to  the  questions  put  to  the  witnesses  in  this  case. 
In  my  opinion  the  judgment  of  the  county  court  should  be 
reversed,  and  that  of  the  justice  affirmed. 

Judgment  accordingly. 

[Clinton  General  Term,  May  6, 1866.    C.  L.  AUmf  James,  Paige  tnd 
Roukram,  Justices.] 
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bi  ao  acftioo  liroaght  in  a  JoBtioe'B  court,  to  recover  pcnalUes  Ibr  violatioiui  of  tbe 
czdae  law,  it  is  a  safBcieut  indonemeDt  of  the  sammons  if  it  states  that  such 
■muDODa  is  iasaed  **  aMordlng  to  the  provisioDs  of  <Me  9,  pMt  1,  diapCer 
aiof  Iha  ilatiita  of  JSkcmw  ni  tha  ragilatioa  of  tammi  and  groceriee.'' 

A  ^utiae  af  tfia  i^aaoe  Jaaa  a«ti>orii^  to  sUow  a  oooalaUe  to  awaod  bis  rfstvn  to 
a  smnmoDs.  And  tbe  refbaal  of  the  defemUnt  to  appear,  will  not  deprive  the 
Jiistioe  of  this  rightw 

Ihe  poiPer  of  amendment  does  not  depend  upon  the  appearaaee  of  the  defeod- 
Mtiatfaaaait 

fk$  ftmnmom  <if  Uia^Ma,  asspaotupg  aoModBoeBts,  ax^  in  a^itioa  to  tbcpo  la 
tbe  reviipd  statotea.  Tbey  are  aot  incoosistent  with  each  other,  and  both  re- 
jnahi  in  fbroe. 

r  a  eenrfce  upon  the  defendant  of  a  copy  of  tlie  Indorsement  on  the  snm^ 
I  is  msssssiy  1    QiMarv. 

I  of  the^oor  hare  «AiM  la  coaaoiano^  an  acMo»»  and  |a 
tba  eo^ilojmeat^f  comxsel  to  appear  in  their  joint  behalf,  to  prosacuta  it,  one 
of  them  alone,  ^tbont  tbe  consent  or  concurrence  of  tbe  other,  has  no  power 
to  iKaeoBtiinw  the  soft. 

As  aeiaf  iiMiiza»«iig  sadi  aaft  invsivaa  tbe  aaeaeiBe  of  JadgmaiKand  diaons'* 
twi  in  «tbar  laosda,  is  ^a  iadieial  aot^-aad  it  osoBot  be  done  vjjtboiit  the  oo^i- 
joint  aet  of  both  the  plaintiffiii  deteimioed  ^fW  whUe  the j  are  conloiTiof 
together. 

Wtee  power  ia  delegated  fbr  a  mere  priwUe  purpoee,  sSl  the  penoos  (tf  more 
than  one)  ai^eB  wliom  the  aatboiil^  is  oonfeived  asast  vnUe  aad  eononr  in  its 
4KncipB.  J»eM«B4f  tbe  MeflSilion  of  a  p^Nd^  aotbotfty  to  three  w  mona 
peiaoiH^  tbe  ^otbority  conferred  may  bp  exercised  and  peribrmed  Ifj  a  nu^ri* 
tf  of  the  whole  nnmbei:.  If  tbe  act  to  be  done  by  virtue  of  such  public 
antborily  requires  the  exercise  ef  discretion  and  Judgment— 1.  e.  If  it  is  a  Jo- 
\  pereona  to  whena  die  avtfaority  is  delegated  most  aoeet  anf 
r,iiiidbepBea0nt«tientba«fiiis]ieiibnaed;  oratleaatnaudoiHy 
,  eonfer,  and  be  present,  after  a9  have  been  notified  to  attend* 

It  there  are  only  two  to  whom  a  public  authority  is  de^gated,  it  necessarily  fyV- 
Iowa  that  nothing  can  be  done  without  the  consent  of  both. 

fUB  mm  «&  aotioD,  ^onuiieaeed  before  «  jnstiee  of  the  peaoe, 
by  <be  pktttiCi,  ageinat  tbe  4efendent,  for  the  recovery 
ef  ie««tal  penalties  for  vioktb&e  of  the  15th  eeotipB  of  the 
tide  of  the  reviflod  etotates  in  relation  to  ezeiae,  As.  (1 R.  S. 
W>jilJ5jUted.;lltk$ee.mfUled.)  The eait was c<mmeBeed 
by  eMaBiiiiii  The  jaetice  kdoried  w  the  auaMMMi,  at  the 
time  it  was  issiied,  the  foUowing:  '^  Acoording  to  the  provisions 
y<».ZXII  18 
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of  title  9,  part  1,  ohtpter  20  of  the  statute  of  Excise  and  the 
regulation  of  taverns  and  groceries.  John  T.  Garr,  justice  of 
the  peace."  The  constable  returned  the  summons,  with  a  re- 
turn indorsed,  "  that  the  same  was  personally  served  on  the 
said  Dennis  Tynen,  on  the  5th  of  January,  1855,  and  a  copy 
left  with  the  defendant"  On  the  return  day  of  the  summons 
the  plaintiffs  appeared  by  W.  M.  Searing,  who  testified  to  his 
authority  to  appear  for  them;  and  the  defendant  appeared 
specially  by  L.  B.  Pike,  to  make  objections  to  the  jurisdictioa 
of  the  court,  and  made  the  following,  viz :  1.  That  no  sufficient 
summons  was  served  on  the  defendant ;  2.  That  the  indorsement 
required  by  the  statute  was  not  made  on  the  copy  summons  left 
with  the  defendant ;  3.  That  no  sufficient  indorsement  was  made 
on  the  summons ;  4  That  the  return  was  not  sufficient  to  show 
the  service  oF  the  summons ;  and  5.  That  the  court  had  no 
jurisdiction  of  the  person  of  the  defendant.  These  objections 
were  overruled  by  the  court,  and  the  defendant  did  not  appear 
any  further,  in  the  cause.  J.  A.  Shoudy  then  appeared  for 
Finehout,  one  of  the  plaintiffs,  and  produced  a  writing,  signed 
by  Finehout  alone,  in  which  it  was  stated  that,  "It is  stipulated 
that  the  plaintiffs  do  withdraw  and  discontinue  the  said  suit. 
I  do  hereby  authorise  the  justice  to  enter  judgment  of  dis- 
continuance." This  was  the  only  authority  to  appear  fi)r  Fine- 
hout, produced  by  Shoudy.  Shoudy  moved  that  the  cause  be 
discontinued ;  which  motion  was  opposed  by  the  counsel  for  the 
plaintiffs,  who  objected  to  the  reception  of  the  paper  produced 
by  Shoudy.  The  justice  denied  the  motion  of  Shoudy,  and 
proceeded  with  the  suit.  The  plaintiffs  then  proved  several 
violations  of  the  15th  section  of  the  said  title  in  relation  to 
excise,  &c.  After  the  defendant  had  declined  further  to  appear 
in  the  cause,  the  counsel  for  the  plaintiffs  moved  that  the  con- 
stable amend  his  return  indorsed  on  the  summons ;  which  mo- 
tion was  granted.  The  constable  then  amended  his  return  so 
that  the  same  read  as  follows :  "  Personally  served,  Jan'y  5| 
1855,  and  copy  of  summons  and  indorsement  left  with  dert." 
The  justioe  rendered  a  judgment  in  fovor  of  the  pluntiffiii  for 
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#100  damages,  and  $8.89  costs ;  which  was  affirmed  by  the 
ooimty  court,  and  the  defendant  appealed  to  this  court. 

W.  A.  Beachj  for  the  appellant 

Searing  4*  Putnam^  for  the  respondents. 

Bp  the  Courtj  Paiob,  J.  The  indorsement  on  the  snmuKms 
was  a  compliance  with  the  7th  section  of  the  article  of  the  re- 
Tised  statutes  in  relation  to  actions  for  penalties  and  forfeitures. 
(2  JL  jK  481, 1^/  ed.)  This  section  only  requires  that  a  gen- 
eral reference  to  the  statute  which  gives  the  action  shall  be 
indorsed.  The  reference  in  this  case  was  to  the  title ;  which 
is  not  subdivided  into  articles.  This  was  sufficient.  (17  Wend. 
87.    1R.&6S7.) 

The  justice  had  authority  to  allow  the  constable  to  amend  his 
return.  Justices  have  the  same  powers,  in  respect  to  amend- 
ments, as  courts  of  record.  (11  Wend.  214,  215.  1  Barb. 
&  a  R.  555,  556.  12  Wend.  160.  15  til.  557.  2  JR.  8. 
225) }  1.  Id.  ^2A,  h  1,  and  425,  h  10.  Code,  h  178.)  The 
provisions  of  the  code,  as  to  amendments,  are  in  addition  to 
ibose  in  the  revised  statutes.  (8  How.  Pr.  R.  805.  VeorkieJ 
Code^  4ih  ed  p.  261.)  They  are  not  inconsistent  with  each 
other,  and  both  remain  in  force.  The  refusal  of  the  defendant 
to  appear,  after  his  objections  to  the  jurisdiction  of  the  justice 
had  been  overruled,  did  not  deprive  the  latter  of  his  power 
afterwards  to  allow  the  amendment  of  the  constable's  return. 
The  power  of  amendment  does  not  depend  upon  the  appearance 
of  the  defendant  in  the  suit  The  revised  statutes  expressly 
allow  amendments  to  be  made  at  any  time  before  judgment 
Under  the  code  they  may  be  made  after,  as  well  as  before,  judg- 
ment {CodejiYlS.  2  A.  iSL  429,  U.)  The  amended  return  of 
the  justice,  I  think,  shows  that  the  constable,  when  he  served 
die  summons,  delivered  a  copy  of  the  indorsement,  with  a  copy 
of  the  summons,  to  the  defendant.  The  return  of  the  constable 
IS  not  traversable.  If  it  is  fiJse,  the  defendant  has  his  remedy 
agsinst  him  in  an  action  for  a  felse  return.    (14  John.  481.)    It 
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10  qntiftlioiiabld  whether  a  senrice  iip<m  the  defendaitt  of  a  copy 
of  the  indorfleinent  on  the  8tiiDmo&9  was  neceBSary.  (2  R.  S. 
481,  i  7.) 

Neither  of  the  objections  interposed  by  the  defendant  to  the 
jurisdiction  of  the  justice  can  be  sustained.  A  sufficient  sum- 
mons was  served  on  the  defendant ;  the  summons  was  properly 
served ;  the  indorsement  thereon  ^mis  a  compliance  with  the 
statute  which  directed  it ;  a  copy  of  it  was  served  on  the  de- 
fendant, in  connectioii  with  a  copy  of  the  summons ;  and  the 
court  had  jurisdiction  of  the  person  of  the  defendant. 

The  only  remaining  question  to  be  considered  is,  whetheri 
after  both  the  plaintiffs  had  united  in  commencing  the  suit^ 
and  in  the  employment  of  counsel  to  appear  in  their  joint  be* 
half  to  prosecute  it,  on^  of  ihem  alone,  without  the  consent 
or  concurrence  of  the  other,  had  power  to  discontinue  the  suit. 

There  is  a  distinction  between  a  delegation  of  power  for 
public,  and  for  private  purposes.  Where  the  power  is  dele> 
gated  for  a  mere  private  purpose,  all  the  persons  (if  more  than 
one)  upon  whom  the  authority  is  conferred  must  unite  and  concur 
in  the  eserciie.  In  cases  of  the  delegation  of  a  public  authority 
to  three  or  more  persons,  the  authority  conferred  may  be  exer* 
cised  and  performed  by  a  majority  of  the  whole  number.  If 
the  act  to  be  done  by  virtue  of  such  public  authority  requirea 
the  exercise  of  discretion  and  judgment— in  other  words,  if  it  ie 
a  judicial  aet-^the  persons  to  whom  the  authority  is  delegated 
must  meet  and  ootilBr  together,  and  be  present  when  the  act  is 
performed ;  or  at  least  a  majority  must  meet,  confer,  and  be 
present)  after  all  have  been  notified  to  attend.  Where  the  act 
to  be  done  is  merely  ministerial,  A  majority  must  concur  and 
unite  in  the  performance  of  the  act,  but  they  may  act  separately. 
(8  Durn.  ^  E.  88,  40,  880.  8  Catnst.  407.  6  JhAn.  89,  40. 
1  Bag.  ^  Pul  286.  9  W&nd.  191.  ^  id.  iVf.  7  CatMn, 
629,  680.  2  A  S.  565,  i  27.)  The  provisicm  in  the  r#- 
tised  statutes  deolarmg,  generally,  that  the  act  may  be  per^ 
formed  by  ^  majority,  ttpon  ik  meeting  of  all  the  persons  or 
officers  to  whom  the  anthoritjr  ie  confided,  (2  R.  &  556, }  27,) 
does  not  abrogate  the  eomtnoii  law  rale  allowing  public  ofiieen  to 
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■et  wpftffstely  in  perfiDrming  a  miiiifteiial  aet  The  statu- 
torj  provision  li  {wrmiasiTe  in  its  efaaraoier,  and  ia  merely  an 
afinnanee  of  the  yalidity  of  the  aete  of  the  majority.  If  there 
are  only  two  to  whom  a  pablio  aalhority  is  delegated,  it  neees* 
aarily  follows  that  nothing  oan  be  done  without  the  consent  of 
bodu  (21  Wend*  182.)  Where,  however,  one  of  two  public 
oAeers  assumes  to  do  an  ACt,  ezdusiTely  ministerial,  in  the 
name  of  both,  the  consent  of  the  other  may  in  general  be  im- 
plisd,  vndsr  the  presumption  of  law  that  the  officer  has  done 
his  duty  by  conferring  with  his  associate  and  obtaining  from 
Urn  the  xequisite  authmty  to  do  the  act.  (21  Wend.  188, 184 
8  HiBj  e08*  8  Comet.  40T.)  In  this  case  there  can  be  no  pre- 
sumption that  Perry,  the  associate  of  Finehout,  consented  to  the 
diseontinuaiice  of  the  suit;  as  Finehout,  in  attempting  to  with- 
draw the  suit,  aeted  independently  of  Perry  and  entirely  in  his 
own  name.  The  independent  act  of  Finehout,  in  his  own  name^ 
repels  all  idea  of  the  concurrence  of  Perry  in  the  diseontinuanee 
of  the  suit  One  of  the  reasons  asngned  by  Judge  Cowen  in 
Demmng  v.  Rugar^  (21  Wend  184,)  for  presuming  the  consent 
of  an  ovurseer  of  the  poor  to  the  prosecution  instituted  by  his 
associate,  tis.  that  it  was  beneficial  to  the  town,  dec  does  not 
qiply  to  the  present  case ;  as  here  it  is  not  apparent  that  the 
withdrawal  of  the  suit  in  question  would  have  been  benefioisi 
to  the  town  represented  by  the  plaantiffii.  I  am  inclined  to  the 
opinion  that  the  act  of  withdrawing  the  suit  involved  the  ezermse 
rf  judgment  and  discretion.  It  clearly  called  for  the  ddib^i^ 
tion  of  the  two  overseers,  and  for  their  determination  of  the  ques- 
tion whether  the  discontinuance  of  the  suit  would  affect  injuri- 
ously <Hr  beneficially  the  public  morals,  and  the  interests  of  the 
town  they  represented  If  i^un  right  in  this  opinion,  then  the 
withdrawal  of  the  suit  was  a  judicial  act,  and  it  could  not  be 
done  without  the  conjoint  act  of  both  the  plaintiffs,  determined 
upon  whOe  they  were  conferring  together.  If  the  sale  of  mort- 
gsged  premises  by  commissioners  under  the  United  States  De- 
posit Fund  Act  is  a  judicial  act,  as  was  held  in  Powell  v. 
TuiOej  (3  Comet.  896,)  the  withdrawal  of  the  suit  in  question 
certainly  ought  to  be  so  considered* 
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In  this  case  the  commencement  of  the  suit,  and  the  employ- 
ment of  counsel  to  prosecnte  it,  was  the  united  act  of  both 
plaintiffii.  This  concurrence,  and  joint  agency  of  theirs  in  com- 
mencing the  suit,  rebuts  the  presumption  of  the  consent  of  Perry 
to  its  withdrawal  by  means  of  the  independent  act  of  Finehout 
in  his  own  name.  The  cases  of  The  People  y.  The  Commis- 
sioners of  the  Canal  Fund^  (8  HiUj  699,)  and  of  Downinff  v. 
RiigaTy  (21  Wend.  188,)  are  unlike  the  present  case.  In  the 
former  case  the  appeal  by  one  canal  commissioner  was  brought 
in  the  joint  names  of  all  the  commissioners ;  and  the  board  of 
canal  commissioners  had  assigned  to  the  acting  commissioner 
who  brought  the  appeal  the  special  charge  of  the  line  on  which 
the  damages  were  appraised.  Under  these  circumstances,  the 
court  decreed  that  a  delegation  of  power  to  the  acting  canal 
commissioner  to  bring  an  appeal  might  be  presumed ;  and  held 
that  the  bringing  an  appeal  was  not  such  a  judicial  act  as  pre- 
cluded a  delegation  of  such  power.  (8  HUl^  608.)  In  Downr 
ing  y.  Rugar,  the  application  of  one  overseer  of  the  poor  for 
the  warrant  was  in  the  joint  names  of  both  overseers,  and  the  act 
itself  was  held  to  be  strictly  ministerial ;  and  the  court,  under 
these  circumstances,  presumed  that  the  consent  of  the  other 
overseer  had  been  obtained ;  and  that  he  had  delegated  his  au- 
thority to  his  associate  to  apply  for  the  warrant. 

My  conclusion  is,  that  the  justice  decided  correctly  in  deny- 
ing the  motion  of  Shoudy  for  the  discontinuance  of  the  suit 
The  judgment  of  the  county  court  must  be  affirmed. 

[Clinton  General  Term ,  Afaj  6, 1866.  C.  L,  JLUen^  Jam€$,  RoUkrcau  and 
Paige,  JustioeB.] 
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In  ao  action  brought  againrt  the  deOndant  to  noom  damages  ibr  dirertfaig  the 
inter  ofa  stream  from  the  plaintiff'B  land,  ]iy  cutting  ditches  on  the  defendant's 
land,  above  the  plaintiff's  lot,  the  defen^t  cannot  set  np  as  an  equitable  de- 
ftnee,  the  Tiolatlon  or  non-peribrmance  by  the  plaintiff  of  an  agreement  between 
the  parties,  relative  to  the  deepening  of  the  channel  of  the  stream  through  their 
respective  lands,  made  fbnr  years  prior  to  the  alleged  diversion  of  the  water 
by  the  defendant;  there  being  no  connection  between  the  agreement  and  the 
cause  or  sul^Gct  of  the  action. 

Heither  can  such  agreement  be  set  up  as  a  counter  dalm,  or  set-off,  or  by  way 
of  recoupment  of  damages. 

In  anactloD  ftr  a  tort,  previoua  to  the  code  of  1862,  set^oft  were  not  allowed; 
nor  are  aet-oA  In  actions  for  torts  now  allowed  as  counter  daims,  under  the 
2d  sub.  <^  sec  160  of  the  code  of  1862. 

Counter  daims,  under  the  code  of  1862,  embrace  both  set-offli  and  recoupments, 
as  they  were  understood  prior  to  that  code. 

rllS  action  ma  tried  before  Judge  Cadt,  at  the  Warren  cir- 
eniti  in  May,  1851.  It  was  oommenced  on  the  28th  of  July; 
1849.  The  plaintiff,  in  his  complaint,  stated  that  the  defendant 
had  direrted  the  water  of  a  stream  or  water  course  which  had 
nm  and  flowed  for  upwards  of  25  years  from  the  lands  of  the 
defendant)  on  to  and  through  the  lands  of  the  plaintiff,  by  cutting 
ditches  on  each  side  of  such  stream  on  the  land  of  said  defend- 
ant) and  above  the  plaintiff's  lot ;  for  which  the  plaintiff  de- 
manded judgment  for  the  damages  sustained  by  means  of  such 
dirersion.  The  defendant  denied  any  wrongful  diversion  of  the 
water  of  such  stream,  and  setup,  by  way  of  defense,  an  agree- 
ment between  the  plaintiff  and  defendant,  by  which  they,  for 
the  purpose  of  draining  a  marsh  on  the  lands  of  both  plaintiff 
and  defendant  through  which  said  stream  ran,  agreed  to  and 
with  each  other  as  follows :  The  defendant  agreed  to  dig  out  the 
channel  of  said  stream,  three  feet  deep  on  his  lot,  to  the  plain- 
tiff's line,  and  was  to  have  the  right  to  ditch  and  drain  his  por- 
tion of  the  said  marsh  by  digging  ditches  along  the  sides  of  said 
stream,  ice^  And  the  plaintiff  agreed  to  dig  out  the  bed  of 
such  stream  from  his  line,  to  the  same  depth,  to  a  distance  on 
his  lot  sufficient  to  carry  off  the  water  freely  through  the  chan- 
nel to  be  dog  by  the  defendant;  and  the  defendant  alleged  that 
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he  dug  oat  the  chamei  aeroM  hie  lot,  aooerding  to  the  agree- 
ment ;  bat  that  the  plaintiff  neglected  to  continue  the  channel 
by  digging  oat  the  bed  of  the  sb^eam  on  hia  land,  and  allowed 
the  bed  of  the  stream  to  become  filled  up,  bj  reaeon  whereof 
the  waters  of  the  stream  were  stopped  lh>m  numing  off  freely, 
and  set  back  on  to  the  defendants  land  said  van  ia  ditdiee  d^g 
by  the  plaintiff  and  defendant,  dbc 

On  the  trial  the  plaintiff  proved  the  diversion  of  the  water  of 
the  stream  from  his  lot  by  means  of  ditches  dng  by  the  defend* 
ant  on  his  land,  on  each  side  of  the  stream^  to  a  depth  lower 
thaa  the  water  jnaturally  flowed  in  ihe  ehannel  of  tiie  streank 
It  was  profed  that  the  plaintiff  relied  apon  this  stream  to 
supply  his  house,  and  the  upper  part  of  his  farm;  with  water* 
The  side  ditches  on  the  defendant's  land,  which  diverted  the 
water,  were  dug  by  the  defendant  in  1846.  The  defendant 
]»oved  that  in  1842,  while  he  wa«  di^bg  oat  the  ehanod  of 
the  stream,  on  his  own  lead,  to  the  depth  of  3  feet,  the  plaintiff 
asid  to  the  defimdaittthat  if  he  wonld  dig  oat  dM  brook  to  the 
phinlaff 's  line,  he  (the  plaintiff)  would  contiime  it  aenMW  his  lot ; 
that  the  defendant  aeeepted  the  proposition,  and  eontinned  tlM 
ezeavation  of  the  channel  to  the  plaintiff's  line.  There  was  a 
cottfliet  in  tiie  evidence  whether,  if  the  etream  had  been  dng  oat 
to  the  depth  of  S  feet  aerose  the  plaintiff's  lot,  ail  the  water  which 
aatarally  ran  in  die  etream  woaJd  have  passed  ofor  and  ^enm 
the  plaintiff's  land,  notwithstanding  the  side  ditches  of  the  de- 
fendant The  jndge  chafged  the  jury  that  theagreement  proved 
by  the  defendant  waa  no  defense  to  the  action ;  and  ikai  if  they 
bdievad  any  water  had  been  diverted  fer  purposes  other  than 
diose  for  which  ihe  water  of  a  ranning  stream  may  be  lawfidly 
diverted  bom  its  natoral  eoorse,  on  the  plaintiff 'a  land,  by  the 
ditches  of  the  defendant,  they  ahoald  find  a  verdict  fer  the 
pbintiff.  And  he  refiiaed  to  ehai^  the  jury,  that  if  the  plain- 
laff  had  not  felfiUed  the  agreement  on  his  part,  and  that  if  he 
did  not  gst  hia  AiH  supply  of  the  water  of  the  stream  in  oonsa- 
qnence  af  each  non-felfiUment  by  him,  he  could  not  recover* 
The  jury  fennd  a  Tmdiet  in  fefver  of  the  piaiatiff  fer  #1«6  4|am» 
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ftges.     Upon  this  verdict  judgment  was  entered,  and  the  de- 
fendant appealed  to  the  general  term  of  this  court. 

Geo.  Richards,  for  the  appellant. 

TF.  A.  Beaehj  for  the  respondent 

Bp  the  Court,  Paige,  J.  I  see  no  error  in  the  charge  of  the 
judge  vho  tried  the  cause.  The  agreement  proved  on  the  trial 
and  claimed  by  the  defendant  to  be  an  equitable  defense  to  the 
plaintiff's  action,  was  made  in  1842.  The  acts  of  the  defendant, 
via.  the  digging  of  the  ditches  on  his  land,  by  means  of  which 
the  water  of  the  stream  was  diverted  from  the  plaintiff's  land, 
for  which  this  action  was  brought,  were  done  in  1846.  The 
agreement  proved  has  therefore  no  connection  with,  or  relation 
to,  the  digging  of  the  ditches,  which  caused  the  injury  to  the 
plaintiff.  The  variance  between  the  agreement  as  proved  and 
the  one  set  up  in  the  answer  is  essential  and  material.  The 
answer  having  been  put  in  under  the  code  of  1849,  it  must  be 
construed  according  to  the  rules  of  pleading  established  by  that 
code.  But  if  the  code  of  1852  applied,  the  agreement  proved 
on  the  trial  could  not  be  set  up  as  a  counter  claim,  as  it  had  no 
connection  with  or  relation  to  the  acts  of  the  defendant  of  which 
the  plaintiff  complains.  It  is  not  embraced  by  the  definition  of  a 
counter  claim  in  the  code  of  1852.  It  is  not  a  cause  of  action 
arising  out  of  the  contract  or  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action.  (Code,  sec.  150,  sidf.  1.  10  How. 
Pr.  Rep.  877,  881,  2.)  The  agreement  could  not  have  been  set 
up  by  way  of  recoupment  of  damages.  A  defendant,  previous 
to  the  code  of  1852,  could  only  claim  a  recoupment  where  his 
demand  against  the  plaintiff  arose  out  of  the  same  contract  or 
transaction  which  was  the  subject  of  the  plaintifi^s  action* 
(8  Ififf,  174.)  Nor  can  the  defendant  claim  damages  for  broach 
of  the  agreement,  as  a  set-off,  either  under  the  revised  statutes 
or  the  code  as  it  stood  previous  to  its  amendment  in  1852 ;  as 
the  pUuntiff's  action  is  for  a  tort.    In  such  an  action,  previous 
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to  the  code  of  1852,  set-ofis  were  not  allowed ;  nor  are  set-offs 
in  actions  for  torts  jiow  allowed  as  counter  claims,  under  the 
second  sub.  of  sec.  150  of  the  code  of  1852.  Counter  claims, 
under  the  code  of  1852,  embrace  both  set-offs  and  recoupments 
as  they  were  understood  prior  to  that  code.  The  answer  in  this 
case  does  not  claim  the  benefit  of  the  agreement  either  as  a 
counter  claim,  as  a  set-off,  or  by  way  of  recoupment.  It  sets  it 
up  only  as  an  equitable  defense  to  the  plaintiff's  action.  It 
cannot  be  received  as  such,  because  it  has  no  connection  whatever 
with  the  cause  or  subject  of  the  plaintiff's  action.  It  having 
no  connection  with  the  tortious  act  of  the  defendant,  of  which 
the  plaintiff  complains,  no  principle  of  equity  will  justify  the 
court  in  receiving  it,  either  as  a  full  or  a  partial  defense  to  the 
plaintiff's  cause  of  action.  If  the  agreement  is  a  valid  agree- 
ment under  the  statute  of  frauds,  and  the  plaintiff  has  violated 
his  part  of  it,  and  the  defendant  has  a  remedy  against  him  fi>r 
such  violation,  he  must  seek  that  remedy  in  a  separate  suit. 
Jt  cannot  be  accorded  to  him  in  this  action.  The  diversion  of 
the  water  of  the  stream  from  the  plaintiff's  land,  by  the  ie- 
fendant,  in  order  to  drain  his  own  land,  was  not  a  lawful  or  rea- 
sonable use  of  his  right  to  the  usufruct  of  the  water  as  it  passed 
over  his  land.  (10  Barb.  518.  2  John.  Ch.  162.  10  Wend. 
260.  n  Barb.  659.  17  JoA/i.  806.) 
The  judgment  must  be  affirmed. 

[Clinton  General  Term,  May  6,  1856.    C.  £#.  AUen,  Podge,  Jam€$,  aod 
Roiekrans,  JnsUoes.] 
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Ifft  pvty  makes  the  booki  of  his  edTenuy  eTUenoe  in  his  &Tor  to  prove  his 
oedits,  he  is  boond  to  take  the  whole  acoount  together,  and  to  admit  the 
whole  of  the  debit  side  of  the  acoottnt.    The  rale  is  the  aame  whether  the  1  ^^&\ 

hooks  are  produced  by  the  plaiotiff  or  the  defendant. 

Whete  the  evidenoe,  on  a  trial  before  a  justice  of  the  peace,  Is  not  nndi^ynted 
and  not  entirely  ftee  flnom  doubt,  the  county  court,  on  appeal,  ouglit  not  to 
reverm  the  Judgment  of  the  justice,  eren  if  it  should  be  conceded  that  it  was 
sgaJDsfc  the  weight  of  evidence. 

The  rule  is,  that  it  is  only  where  the  fkcts  are  undivputed,  or  the  eridence  Is  not 
confficting  and  is  flnee  fhrni  reasonable  doubt,  that  the  Judgment  of  the  Justice 
can  be  set  aside  upon  the  ground  that  such  judgment,  or  the  verdict  of  tlM 
Jury  en  which  it  Is  ft>UDded,  Is  against  evidence. 

Bie  words  "  error*  qffaet"  in  the  866th  section  of  the  code,  do  not.  refer  to  an 
erroneous  finding  of  the  court  or  jury  upon  the  evidence,  but  to  those  errors 
of  feet  which  do  not  appear  fVom  the  record  or  evidence,  such  as  inihncy,  cot* 
Cffture,  Ac  of  some  of  the  parties. 

APPEAL  from  the  coanty  court  of  Clint<m  ootinty.  The  suit 
WM  commenced  before  a  justice  of  the  peace,  who  rendered 
a  judgment  in  &yor  of  the  defendant  for  $1.25.  This  judgment 
ivas  rcTersed  by  the  connty  coart,  on  appeaL 

C.  K.  Averittj  tor  the  plaintiff. 

TTios.  Artnstrongj  for  the  defendant 

By  ike  Courts  Paige,  J.  The  complaint  was  for  goods,  Ac 
sold  and  deliyered.  On  the  trial  the  plaintiff  introduced  his 
books  of  account  in  eyidence ;  after  proving  that  he  kept  cor^ 
rect  books,  &c.  The  account  against  the  defendant  in  the 
books,  contained  two  cash  charges,  and  an  item  for  the  plain* 
tiff's  due-bill  for  goods.  The  defendant  now  objects  that  the 
books  are  not  eridence  of  these  charges.  It  seems  he  did  not 
take  this  specific  objection  before  the  justice.  He  there  only 
oljected  to  the  introdnction  of  the  books  upon  the  ground  that 
they  had  not  been  sufficiently  proved.  The  defendant  also 
claims,  in  addition  to  his  credits  in  the  account  in  the  plaintiff's 
beokS)  to  be  allowed  for  drawing  the  boards  and  plank  testified 
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to  by  witnesses  Ransom  and  Palister«  I  think  it  is  apparent 
from  the  oorrespondence  of  the  dates  of  the  credits  in  the  ac- 
count irith  those  testified  to  bj  Palister,  that  the  drawing  of  the 
lumber  credited  to  the  defendant  is  the  same  as  that  referred  to 
bj  Palister.  It  is  evident  that  the  defendant  should  not  be 
allowed  for  both  the  drawing  of  the  lumber  sworn  to  by  the 
witnesses  Ransom  and  Palister,  and  that  credited  to  him  by 
the  plaintiff. 

If  the  defendant  relies  upon  his  credits  in  the  plaintiff's  ac- 
count, he  cannot  object  to  the  two  cash  charges  and  the  charge 
for  the  plaintiff's  due-bill  charged  in  the  account.  The  rule  is, 
that  if  a  party  makes  the  books  of  his  adversary  evidence  in 
his  &vor  to  prove  his  credits,  he  is  bound  to  take  the  whole 
account  together,  and  to  admit  the  whole  of  the  debit  side  of 
the  account ;  and  the  rule  is  the  same  whether  the  books  are 
produced  by  the  plaintiff  or  the  defendant.  This  principle  was 
affirmed  as  law  in  the  case  of  Low  v.  Payne^  decided  by  this 
court,  at  general  term  in  the  4th  district,  in  1847  or  1848. 
(1  Cw.  ^  HUPs  Notes,  227,  8,  9.  1  Wash.  C.  C.  Rep.  418. 
15  Mm.  409.  5  Tawti.  245.)  The  case  does  not  show  whether 
the  two  witnesses.  Ransom  and  Palister,  testified  to  the  draw- 
ing of  the  same  or  different  lumber.  I  incline  to  the  conclusion 
that  they  speak,  in  their  testimony,  of  the  same  lumber.  If 
my  conclusions  as  to  this  part  of  the  case,  and  also  as  to  the 
identity  of  the  lumber  spoken  of  by  Palister  with  that  men- 
tioned in  the  plaintiff's  account,  are  correct,  judgment  should 
have  been  given  by  the  justice  in  favor  of  the  plaintiff.  But 
as  these  questions  are  mere  questions  of  &ct,  and  as  the  evi- 
dence in  regard  thereto  is  not  undisputed  and  not  entirely  free 
from  doubt,  I  think  that  the  county  court  ought  not  to  have 
reversed  the  judgment  of  the  justice,  even  if  it  should  be  con- 
ceded that  it  was  against  the  weight  of  evidence.  The  rule 
seems  to  be,  that  it  is  only  where  the  facts  are  undisputed  or 
the  evidence  is  not  conflicting,  and  is  free  from  reasonable 
doubt,  that  the  judgment  of  the  justice  can  be  set  aside  upon 
the  ground  that  it,  or  the  verdict  of  the  jury  on  which  it 
is  fimnded,  is  against  evideikce.    (8  How.  Pr.  Rep.  877.    18 
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Barb.  847.  1  SmUh,  72, 178.  2  Sand.  222.  12  Barb.  882. 
1  SmUhj  319.)  In  Bennett  y.  Scutt,  (18  Barb.  847,)  it  was 
held  by  the  general  term  in  the  7th  district,  that  the  county 
court  ooald  not  properly  disturb  the  yerdict  of  a  jury  in  a  jus- 
tice's court,  because  it  was  against  the  weight  of  eyidence.  The 
words  ^^  errors  offact^^  in  the  866th  section  of  the  code,  do  not 
refer  to  an  erroneous  finding  of  the  court  or  jury  upon  the  eyi- 
dence, but  to  those  errors  of  fiict  which  do  not  appear  from  the 
record  or  eyidence,  such  as  infancy,  coyerture,  &c.  of  some  of 
the  parties.  (8  Haw.  Pr.  Rep.  877.  7  id.  64.)  The  code  de* 
dares  that  the  county  court  shall  giye  judgment  according  to 
the  justice  of  the  case,  without  regard  to  technical  errors  and 
defects  which  do  not  affect  the  merits.  This  is  substantially 
the  same  language  as  that  used  in  relation  to  the  judgment  of 
the  common  pleas,  on  the  reyiew  of  justices'  judgments,  in  the 
reyised  statutes.  ( Vol.  2,  p.  251,  sec.  181.)  Under  this  sec- 
tion of  the  reyised  statutes  the  rule  adopted  was,  that  if  there 
was  eyidence  on  both  sides,  the  judgment  of  the  justice  could 
not  be  reyersed  by  the  common  pleas  ;  not  eyen  where  the  yer- 
dict was  against  the  weight  of  eyidence ;  and  that  if,  in  such  a 
case,  the  common  pleas  reyerses  the  justice's  judgment,  its  judg- 
ment would  be  reyersed,  on  error.  (21  Wend.  805.  18  ui 
141,  4,  6,  m  error.    8  JBtt,  75.    16  Wend.  490.) 

In  accordance  with  these  authorities  the  judgment  of  the 
county  court  must  be  reyersed,  and  that  of  the  justice  affirmed. 

[CuiiToir  GnrcRAL  Tcbm,  May  6, 1866.    C.  L,  AUen,  Podge,  Jamu  sad 
Hotdbram,  Jtutaccs.] 
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It  resultB  ftom  the  fkct  of  an  infknt'8  contract  not  being  binding  upon  biaii 
unless  it  be  for  necessaries,  that  a  new  promise,  made  by  him  after  he  be- 
comes of  full  age,  must  possess  all  the  ingredients  of  a  complete  agteementi 
to  enable  the  creditor  to  recover. 

Hence,  as  no  agreement  is  complete  until  the  minds  of  the  contracting  parties 
meet,  the  new  promise,  to  be  binding  on  the  in&nt,  must  be  made  to  the 
creditor  in  person,  or  to  his  agent.  The  new  promise  creates  a  new  oontract ; 
and  the  old  debt  supplies  the  consideratioiL 

Most  of  the  contracts  of  in&nts,  not  being  binding  upon  them,  a  new  promise 
does  not  impart  to  a  contract  any  legal  validity,  so  as  to  enable  Uie  cred- 
itor to  enforce  it ;  but  the  new  promise  creates  a  new  contract,  fbimded  upon, 
and  deriving  its  aliment  fh>m,  the  old  demand,  upon  which  the  creditor 
may  sustain  a  suit  against  the  inftnt 

A  reply  not  beIng"Bamissible,  in  jnatioes'  courts,  the  allegation  of  new  mattflr« 
in  an  answer,  must  in  all  cases  necessarily  be  deemed  controverted  by  the 
plaintiir;  and  it  is  competent  fbr  him  to  countervail  it  by  evidence  either 
In  direct  denial,  or  of  new  matter  by  way  of  avoidance. 

Ihereibre,  where,  in  an  action  commenced  in  a  Justice's  court,  the  defendant 
puts  in  an  answer  setting  up  the  defense  of  inihncy,  the  plaintiff  may,  with- 
out replying,  or  amending  his  complaint,  prove  the  maldng  of  a  new  prom- 
ise  by  the  defendant,  after  he  became  21  years  old, 

HODGES,  ihe  plaintiff,  sued  the  defendant  Hunt  before  a 
justice  of  the  peace  on  a  promissory  note  signed  by  the 
defendant,  for  $19.50,  dated  April  26, 1854.  The  defendant 
put  in  an  answer  setting  up  the  defense  of  infiincy.  There 
was  no  reply ;  and  the  plaintiff  made  no  application  to  amend 
his  complaint.  On  the  trial  the  plaintiff  proyed  the  execution 
of  the  note,  and  the  defendant  proved  that  he  was  under  21 
when  he  signed  the  note.  The  plaintiff  then  proved  an  abso- 
lute promise  of  the  defendant,  to  pay  the  note,  made  after  he 
became  21  years  of  age,  to  the  attorney  of  the  plaintiff,  to 
whom  the  plaintiff  had  sent  the  note  for  collection.  This  evi- 
dence of  a  new  promise  was  objected  to,  on  the  grounds, 
1.  That  it  was  inadmissible  under  the  pleadings ;  2.  That  evi- 
dence of  a  new  promise  was  inadmissible  unless  made  directly 
to  the  plaintiff,  or  his  agent.  The  justice  rendered  judgment 
in  favor  of  the  plaintiff;  and  on  appeal  the  county  court  affirmed 
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the  jadgmentof  thejiiBtice.    The  defendant  then  appealed  to 
this  court 

Charles  Rickj  for  the  defendant 

W.  H.  Andrews^  for  the  plamtiif. 

By  the  Courtj  Faiok  3*  The  question  in  relation  to  the 
setting  np  of  a  new  promise,  made  by  an  in&nt  after  he 
comes  rf  age,  in  a  reply  to  the  defense  of  infancy,  was  fully 
discussed  in  the  case  of  Watkms  ▼.  Steveite,  (4  Barb.  168.) 
In  that  case  the  general  term  of  the  supreme  court  of  this  dis- 
trict came  to  the  conclusion  that  the  contract  of  an  infant,  un*/ 
less  for  necessaries,  could  not  become  obligatory  upon  himJ 
except  by  virtue  of  a  new  promise  or  ratification  made  by  him^ 
after  he  became  of  age ;  that  such  new  promise  or  ratification 
must  be  equiyalent  to  a  new  contract ;  and  that  the  suit  against 
the  infiuit  could  be  sustained  only  on  the  contract  created  by 
tiie  new  promise  or  ratification ;  but  that  the  rules  of  pleading 
>dmitted  of  the  anomaly  of  allowing  the  plaintiff  to  declare  on 
the  original  contract,  which  was  not  binding  on  the  infant,  and 
to  reply  specially  the  new  promise  made  by  him  after  he  be- 
came of  age,  which  was  the  only  contract  that  could  be  enforced. 
(See  pages  174,  175  of  that  ease,  and  the  case  cited.)  It 
results  firom  the  &ct  of  the  original  contract  not  being  binding 
on  the  in&nt,  that  the  new  promise  must  possess  all  the  ingre- 
dients of  a  complete  agreement,  to  enable  the  plaintiff  to  recoyer 
against  the  infant.  Hence,  as  no  agreement  is  complete  until 
the  mmds  of  the  contracting  parties  meet,  the  new  promise,  to 
be  binding  on  the  infant,  must  be  made  to  the  creditor  in  per- 
son, or  to  his  agent  The  new  promise  creates  a  new  contract ;  ^ 
snd  the  old  debt  supplies  the  consideration.  (4  Barb.  174, 175^ 
178.    11  Wend.  86.    8  id.  479.    2HiU,  120.) 

Although  most  of  the  contracts  of  infants  are  now  held  to  be 
mdable  and  not  absolutely  void,  yet  as  they  are  not  binding 
en  the  infant,  a  new  promise  does  not  impart  to  them  any  legal 
nfidity  so  as  to  enable  the  creditor  to  enforce  them ;  but  the 
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new  pronuse  creates  a  new  contract  founded  npon  and  deriving 
its  aliment  from  the  old  demand,  upon  which  the  creditor  may 
sustain  a  suit  agafnst  the  infant  (2  Kenfs  CqgnJSM.  1  Mete 
589.  8  Wend.  481.  2 Hill,  120.  17  Wend.  129,  ^e.  llid. 
85.)  I  think,  therefore,  that  the  language  of  Judge  Welles  in 
Taft  y.  Sergeanty  (18  Barh,  828,)  was  not  critically  correct 
when  he  said  that  "the  note  of  the  in&nt,  in  that  case,  stood 
revived  and  ratified  by  the  new  promise. 

Although  the  complaint  of  the  plaintiff  in  this  action  was 
founded  on  the  original  note,  and  not  on  the  new  promise,  I^ 
nevertheless  think  that  evidence  of  such  new  promise  was  ad- 
I  missible,  under  the  pleadings.  Under  the  old  system  of  plead- 
ing the  plaintiff  could  have  declared  on  the  original  note,  and 
have  replied  specially  the  new  promise.  Under  the  code  of 
1852,  a  plaintiff  who  founds  his  complaint  on  a  contract  made 
by  an  infant,  cannot  reply  a  new  promise,  to  an  answer  set- 
ting up  the  defense  of  infancy ;  as  under  that  code  all  replies 
except  to  new  matter  in  an  answer,  constituting  a  counter  claim, 
are  abolished.  {Code,  h\  158,  168.)  But  the  code  of  1852 
makes  provision  for  the  want  of  a  reply,  by  declaring  thai 
every  allegation  of  new  matter  in  the  answer,  not  relating  to 
a  counter  claim,  is  to  be  deemed  controverted  by  the  adverse 
party  as  upon  a  direct  denial  or  avoidance,  as  the  case  may 
require.  [Code,  h  168.)  As  a  reply  is  not  admissible  in  a  jus- 
tice's court,  the  allegation  of  new  matter,  in  an  answer,  in  those 
courts,  must  in  all  cases  necessarily  be  deemed  controverted 
'  by  the  plaintiff;  and  it  must  be  competent  for  him  to  counter- 
vail it  by  evidence  either  in  direct  denial,  or  of  new  matter 
by  way  of  avoidance.  {Code,  i  64.)  This  rule  must  be  applied 
to  the  pleadings  and  evidence  in  a  justice's  court,  not  only  from 
the  necessity  of  the  case,  but  also  in  analogy  to  a  similar  prin- 
ciple incorporated  in  the  168th  section  of  the  code.  It  seemsi 
also,  that  section  168  is  expressly  made  applicable  to  justices' 
1  courts  by  sec.  64,  sub.  15.  The  case  of  Esselstpn  y.  Weeks, 
\  (2  Keman,  685,)  goes  far  to  establish  that  the  evidence  of  the 
I  new  promise,  in  this  case,  was  admissible  under  the  pleadings. 
In  that  case  the  action  was  commenced  under  the  code  of  1848| 
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whieb  required  replies  to  new  matter  in  the  answer ;  and  the 
defendant  put  in  an  answer  setting  up  the  statute  of  limita- 
tions, and  the  plaintiff  replied,  in  accordance  with  the  old  sya* 
tern  of  pleading,  generally,  that  the  cause  of  action  accrued 
within  six  years,  &c. ;  and  Ch.  J.  Gardiner,  deliyeriog  the  opin* 
ion  of  the  court  of  appeals,  held  that  although  according  to 
the  modem  decisions  in  this  country,  the  statute  of  limita- 
tions interposed  an  absolute  bar  to  the  original  demand,  and  did 
not  merely  create  a  presumption  of  payment ;  and  that  although 
the  spirit  of  these  decisions  required  that  the  action  should  be 
founded  on  the  new  promise,  instead  of  the  original  debt,  yet 
as  the  rule  of  pleading  adopted  in  that  case  had  long  been  act- 
ed on,  and  as  substantial  justice  could  be  attained  under  either 
mode  of  pleading,  the  pleadings  would  be  considered  sufficient, 
notwithstanding  the  code.  That  decision  is  applicable  to  this 
case.  The  only  difference  between  the  cases  is,  that  by  the 
code  of  1848,  under  which  the  action  of  Easelstyn  y.  Weeks 
was  commenced,  the  plaintiff  was  allowed  to  reply  to  allegations 
of  new  matter  in  the  answer,  and  the  code  of  1852,  in  force 
when  this  action  was  commenced,  abolished  replies  in  all  cases, 
except  where  the  answer  sets  up  a  counter  claim  ;  and  declares 
that  in  all  other  cases  where  new  matter  not  relating  to  a  coun- 
ter claim  is  alleged  in  thoftanswer,  it  is  to  be  deemed  contro- 
verted by  the  plaintiff  as  upon  a  direct  denial  or  avoidance,  as 
the  case  may  require.  Under  the  operation  of  this  new  prin- 
dple  of  pleading  introduced  by  the  code  of  1852,  in  a  case  like 
the  present,  the  allegation  of  infancy,  in  the  answer,  is  to  be 
deemed  controverted,  as  upon  an  avoidance,  by  a  reply  of  a  new 
promise  after  the  defendant  became  of  age.  The  pleadings  in 
this  case  are  therefore  to  be  construed  under  the  present  code 
precisely  as,  with  the  addition  of  a  reply  setting  up  a  new  prom- 
ise, they  would  have  been  under  the  code  of  1848.  Such  a 
eonatmction  of  the  code  of  1862  was  adopted  by  Justice  Har- 
ris in  Simpson  v.  Loft,  (8  How.  Pr.  Rep.  284.)  In  that  case 
he  held  that  under  that  code,  where  a  defendant  sets  up  in  his 
answer  new  matter  not  amounting  to  a  counter  claim,  the 
j^aintiff  may  prove  new  matter  in  avoiii^iiee,  although  not 
Vol.  XXIL  20 
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alleged  in  his  pleading.  This  rule  of  construotion,  as  appears 
from  what  I  have  already  said,  is  applicable  to  the  provisions 
of  the  code  in  relation  to  justices'  courts.  I  conclude,  there- 
fore, that  the  evidence  of  the  new  promise  by  the  defendant 
was  properly  received  by  the  justice,  under  the  pleadings  in 
the  action.  The  new  promise  created  a  new  contract.  It  was 
made  directly  to  the  plaintiff's  agent ;  and  was  absolute  and 
unqualified. 

I  see  no  error  in  the  judgment  of  the  justice  ;  and  the  judg* 
ment  of  the  county  court,  affirming  that  of  the  justice,  must  be 
also  affirmed. 

[Clinton  General  TerM|  May  6|  1856.  C.  L,  AUeUf  Paige^  James  and 
BosekranSj  Justices.] 


Wemple  and  others,  assignees  of  (rardinier  and  Van  Den* 
burgh,  V3»  Stewart  and  others. 

A  written  contract,  in  the  absence  of  fraud,  can  only  be  reformed,  where  it  is 
shown  by  satisfactory  proof  that  there  is  a  plain  mistake  in  the  contract,  by  the 
accidental  omission  or  insertion  of  a  material  stipulation,  contraiy  to  the  in- 
tention of  both  parties,  by  expressing  something  different  in  substance  flrom 
the  truth  of  that  intent,  and  under  a  mutual  misUike. 

To  show  that  a  written  contract  docs  not  conform  to  the  actual  agreement  made 
and  intended  to  have  been  reduced  to  writing,  the  actual  agreement  should  bo 
stated,  and  the  mistake  in  reducing  it  to  writing  alleged. 

In  an  action  fbr  the  non-delivery  of  goods  agreed  to  be  sold,  if  there  is  no  evi- 
dence of  their  value  at  the  place  of  delivery,  evidence  Is  admissible  of  their 
value  at  other  places  in  the  neighborhood  of  the'  pUice  of  delivery,  and  also  at 
distant  places  whore  there  is  a  market  for  the  same  articles,  in  connection  with 
proof  of  the  expense  of  transportation  between  such  places  and  the  place  of 
delivery. 

It  is  only  where  the  evidence  is  clear  and  explicit,  as  to  the  value  of  the  article 
at  the  place  of  delivery,  that  evidence  of  value  at  other  places  is  inadmissible. 

By  a  written  agreement  between  the  defendants  and  Q.  &  V.  the  former  sold  and 
agreed  to  deliver  to  the  latter  80,000  spruce  plank  "  sawed  ai  our  miU  in  S" 
Held,  that  the  words  "  sawed  at  our  mill,"  amounted  to  an  affirmation  by  the 
defendants  that  that  quantity  had  been  sawed  at  their  mill,  and  were  then  In 
their  poaaewian,  owned  by  them.    And  that  if  the  defendants  had  not  on  haodi 
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at  Uie  date  of  the  oootract,  80,000  plank,  thej  were  bound  to  law  a  namber 
equal  to  the  deficiency,  and  deliver  them  according  to  their  contract. 

The  defendants,  in  the  same  contract,  also  agreed  to  deliver  to  O.  &  V.,  in  addi- 
taoo  to  the  sud  80,000  plank,  all  the  merchantable  plank,  of  the  description 
and  proportions  therein  mentioned,  as  they,  the  defendants,  might  nw  at  their 
mill  the  enaving  winter^  to  be  delivered  at  the  yard  of  O.  A  V.  in  F.  the  ensu- 
ing summer  and  winter,  &c.  ffeidf  that  the  defendants  did  not,  by  this  daose, 
oUigate  themselves  to  saw  any  spmce  plank  at  their  mill.  That  the  obligation 
extended  no  Airther  than  to  require  them,  in  case  they  fihould  elect  to  saw 
merchantable  spruce  plank  at  their  mill,  during  the  ensuing  Winter,  to  deliver 
an  such  plank,  so  sawed,  at  the  yard  of  O.  &  V. 

U  was  acoordinirly  kMj  that  it  was  erroneoos  to  allow  damages  to  the  plainti fib 
for  the  noo-deliveiy  of  merchantable  spruce  plank  of  the  description  specified 
in  the  contract,  not  actually  sawed  at  the  mill  of  the  defendants  during  the 
whiter  ensuing  the  date  of  the  contract. 

Where  a  party  to  a  contract,  after  a  breach  by  the  other  party  has  occurred, 
assigna  his  property  to  trustees,  in  trust  for  the  benefit  of  creditors,  the  omis- 
sion of  the  assignees  to  give  notice  to  the  other  pari^,  of  the  assignment,  and 
to  ofler  to  fulfill  the  contract  on  the  part  of  the  assignor,  will  not  discharge  the 
other  party  from  his  obligation  to  fulfill  the  contract  on  his  part. 

rllS  actiott  was  commenced  in  April,  1854^  to  recover  dam- 
ages for  the  non-performance  of  a  contract  made  on  the 
20th  of  Angust,  1852,  by  the  defendants,  with  Gardinier  & 
Van  Denbargh,  in  which  the  defendant  sold  and  agreed  to  de- 
lirer  to  Gardinier  &  Van  Denbnrgh,  at  their  lumber  yard  in 
Foltonville,  30,000  merchantable  spruce  plank,  sawed  at  their 
mill  in  Stratford,  Fulton  county,  two<thirds  at  least  of  which 
to  be  9  and  ten  inches  wide,  for  which  Grardinier  &  Van  Den* 
burgh  were  to  pay  the  defendants  on  delivery,  as  follows :  for 
all  the  ten  inch  plank,  twelve  cents  each ;  for  all  nine  inch 
plank,  eleven  cents  each ;  and  for  the  residue,  one  cent  per  inch 
in  width ;  said  plank  to  be  thirteen  feet  long  and  to  include  all 
merchantable  plank,  Sec.  and  to  be  delivered  during  the  then 
ensuing  winter  and  spring.  The  defendants,  in  this  contract^ 
also  agreed  to  deliver  to  G.  &  V.,  in  addition  to  the  said 
80,000  plank,  all  the  merchantable  plank  of  the  description  and 
pnqportions  as  above  mentioned  as  they,  the  defendants,  might 
saw  at  their  mill  the  ensuing  winter,  to  be  delivered  at  the 
yard  of  O.  dt  Y*.  in  Fultonville,  the  ensuing  summer  and  win- 
ter  of  1S5&  and  1854,  at  the  respective  prices  above  stated.    It 
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iras  proyided  in  said  agreement,  that  if  any  of  the  nine  and 
ten  inch  plank  then  at  the  mill  should  lack  or  exceed  a  quarter 
of  an  bch  in  the  width,  a  proportionate  deduction  or  allowance 
ahould  be  made  thereon,  but  that  all  plank  thereafter  to  be 
sawed  should  be  sawed  9^  and  10^  inches  wide,  so  as  when  de' 
Kvered,  they  should  be  nine  and  ten  inches  wide.  The  com^ 
•  plaint  alleged  a  neglect  and  refusal  bj  the  defendants  to 
perform  the  contract.  It  also  alleged  an  assignment  by  Ghtrdi- 
nier  6c  Van  Denburgh  to  the  plaintiffs,  dated  Sept.  14, 1858, 
of  all  their  estate,  &c.  in  trust  for  the  creditors  of  the  assignors* 

The  defendants,  in  their  answer,  among  other  allegationsi 
alleged  that  it  was  the  intention  of  the  parties  to  the  contract 
to  sell  and  purchase  the  plank  which  the  defendants  then  had 
at  their  mill,  to  the  number  of  80,000,  if  they  had  so  many, 
and  if  not,  then  it  was  the  intention  of  the  defendants  to  selli 
and  of  Gardinier  6c  Van  Denburgh  to  purchase,  the  plank  they 
then  had  sawed  at  the  mill,  and  no  more.  And  the  defend- 
ants insisted  that  such  contract  should  be  so  oonstrued,  and 
should  be  reformed  in  accordance  with  such  intention.  This 
allegation  was  not  denied  in  the  reply  of  the  plaintiffs. 

The  action  came  on  for  trial  at  the  Montgomery  circuit-, 
held  in  February,  1854,  and  was  referred  by  Judge  Allen  to 
Henry  Adams,  Esq.  On  the  trial,  before  the  referee,  the  dc« 
fendants  moyed  that  the  contract  be  reformed  as  claimed  in  the 
answer ;  which  motion  was  denied  by  the  referee.  It  was  ad- 
mitted on  the  trial  that  the  defendants  delivered  to  Ghirdinier 
&  Van  Denburgh  759  plank  before  the  Ist  of  June,  1858,  and 
2728  plank  in  the  months  of  'June  and  July,  1854 ;  and  that 
$74  dollars  was  paid  by  G.  &  Y.  to  the  defendants  before  the 
1st  of  June,  1853.  The  plaintiff  proved  by  one  McElwain  the 
price  of  spruce  plauk  in  the  spring  of  1858,  and  up  to  June  1| 
at  Fonda,  being  less  than  one  mile  from  Fultonyille.  This  wit- 
ness had  previously  stated  that  he  did  not  know  the  price  of 
plank  at  Fultonville ;  nor  whether  there  was  a  market  there. 
He  also  testified  that  he  did  not  know  of  plank  being  sold 
nearer  to  Fnltonville  than  Fonda.  This  testimony  waa  objeeted 
to ;  til*  4efeftdant8  ksiatiBg  thai  the  plamtifb  could  only  prora 
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tht  priee  'at  Fnltonyille,  the  place  of  deliver j.  The  plamtiffe 
prored  how  many  plank  the  defendants  could  have  sawed  at 
their  mill  daring  the  winter  ensning  the  date  of  the  contract* 
This  evidence  was  also  objected  to.  Another  witness  for  the  , 
plaintiffi  testified  that  he  resided  in  West  Troy ;  was  a  dealer 
in  lamber,  and  was  acquainted  with  the  price  of  lumber  at  West 
Troy ;  that  Troy  was  a  large  lumber  market ;  and  he  testified 
to  the  prices  at  Fonda,  by  deducting  from  the  wholesale  prices 
at  Troy  a  &ir  sum  for  freight,  commissions,  Ac.  He  also  tes* 
tified  that  he  had  <iever  bought  or  sold  lumber  at  Fonda  or 
Fultonville.  This  testimony  was  also  objected  to.  The  plain* 
tift  proved  that  plank  at  Fnltonville  was  worth  half  a  cent  a 
piece  more  than  at  Fonda.  Another  witness  testified  that  there  ^ 
was  no  difference  in  price  between  Fnltonville  and  Fonda.  The 
plaintiffs  also  proved  the  price  of  plank  at  Albany,  and  the 
freight  frx>m  Fnltonville  to  Albany.  This  evidenoe  was  also 
objected  to.  The  defendants  offered  to  prove  that  at  the  date 
rfthe  contract  they  had  only  15,000  plank  sawed  at  their  mill. 
This  evidence  was  rejected;  the  referee  deciding  that  the 
defendants  were  bound,  by  the  contract,  to  deliver  80,000  plank, 
whether  they  had  that  number  sawed  or  not.  The  referee 
deeided  that  the  defendants  were  bound  to  deliver  the  plank, 
under  the  contract,  after  the  assignment  by  (Jardinier  &  Van 
Denburgh  to  the  plaintiffs,  without  previous  notice  from  the  as^ 
signeee  that  they  would  receive  the  plank  and  fiilfill  the  contract 
en  the  part  of  Oardinier  &  Van  Denburgh.  The  referee 
allowed  the  plaintiffs  damages  as  well  for  the  non-delivery  by 
the  defendants  of  the  whole  of  the  80,000  plank  stipulated  to  be 
delivered,  by  the  first  clause  of  the  contract,  as  for  the  non-de- 
Every  of  the  plank  which  they  might  have  sawed  during  the 
winter  of  1852  and  1858)  as  stipulated  in  the  second  clause  of 
the  contract. 

B.  4*  F.  Pi»h,  fer  the  plabtiffs. 

IkJUanin  ^  Aiktn,  for  the  defendants. 
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By  the  Courts  Paige,  J.  The  defendants  make  the  following 
points :  1.  That  the  referee  should  have  reformed  the  contract 
as  claimed  in  the  answer  of  the  defendants  ;  2.  That  the  referee 
erred  in  receiving  evidence  of  the  price  of  plank  at  any 
other  place  than  the  place  of  delivery ;  8.  That  by  the  terms 
of  the  contract  the  defendants  were  not  bound  to  saw  and  de* 
liver  any  more  plank  than  they  pleased,  during  the  winter  en- 
suing the  date  of  the  contract ;  4.  That  the  terms  of  the  coi^ 
tract  only  required  the  defendants  to  deliver  the  plank  which 
had  been  previously  sawed  at  their  mill  and  was  at  such  mill  at 
the  date  of  the  contract ;  5.  That  the  defendants  were  not  bound 
to  deliver  any  plank  to  the  assignees  of  Ghirdinier  d&  Van  Den- 
burgh  without  notice  of  the  assignment,  and  an  offer  on  the  part 
of  the  assignees  to  fulfill  the  contract ;  6.  That  the  damages  al- 
lowed by  the  referee  were  more  than  the  evidence  and  the  con* 
tract  warranted. 

The  statements  in  the  answer  show  no  right  to  demand  a 
reformation  of  the  contract,  by  conforming  it  to  the  alleged  in- 
tention of  the  parties.  A  written  contract,  in  the  absence  of 
fraud,  can  only  be  reformed,  where  it  is  shown  by  satisfactory 
proof  that  there  is  a  plain  mistake  in  the  contract,  by  the  acci- 
dental omission  or  insertion  of  a  material  stipulation,  contrary 
to  the  intention  of  both  parties,  by  expressing  something  differ- 
ent in  substance  from  the  truth  of  that  intent,  and  under  a 
mutual  mistake.  (1  Story^s  Eq.  Jur.  sec.  152, 155, 156,  157. 
2  John,  Ch.  595,  596.)  The  answer,  in  setting  up  the  mistake 
in  the  written  contract,  should  have  stated  that  the  parties 
agreed  to  sell  and  purchase  only  the  plank  which  the  defendants 
then  had  at  their  mill,  and  then  should  have  alleged  that  in  re- 
ducing the  contract  to  writing  this  limitation  of  the  quantity 
sold  and  purchased  was  accidentally  omitted,  contrary  to  the 
intention  of  the  parties :  merely  alleging  that  the  parties  in- 
tended to  sell  and  purchase  the  plank  then  at  the  mill  of  the 
defendants,  is  not  sufficient  to  entitle  the  defendants  to  a  re- 
formation of  the  contract  in  accordance  with  that  intention.  To 
show  that  a  written  contract  does  not  conform  to  the  actual 
agreement  made  and  intended  to  have  been  reduced  to  writingi 
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tlie  actual  agreement  should  be  stated,  and  the  mistake  in  re- 
ducing it  to  writing  alleged.  (3  Haw.  Pr.  Rep.  858.)  I  am 
inclined  to  believe  that  if  the  mistake  in  the  written  contract, 
and  the  claim  to  have  it  reformed,  had  been  properly  stated,  it 
would  have  been  a  counterclaim  within  the  meaning  of  the  first 
sub.  of  sec.  150  of  the  code.  A  counter  claim  is  there  defined  to 
be,  ^  A  cause  of  action  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action."  The  coun* 
ter  claim  attempted  to  be  set  up  by  the  defendants  is  a  cause 
of  action  arising  out  of  the  contract  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiffs'  claim,  and  is  connected  with 
the  subject  of  the  action.  {Voorhies?  Code,  208,  209,  4ithed.) 
If  the  counter  claim  had  been  properly  set  up,  a  reply  would 
have  been  necessary.    {Code,  sec.  168.    8  How.  858.) 

The  evidence  in  relation  to  the  price  of  spruce  plank  at  Fonda, 
Troy  and  Albany,  was  properly  received.  There  was  no  evi- 
dence of  the  value  of  the  plank  at  Fultonville,  the  place  of 
delivery ;  at  least,  none  had  been  introduced  at  the  time  the  evi* 
dence  as  to  its  value  at  the  other  places  was  received.  Where 
there  is  no  evidence  of  the  value  of  the  goods  at  the  place  of 
delivery,  evidence  is  admissible  of  their  value  at  other  places  in 
the  neighborhood  of  the  place  of  delivery,  and  also  at  distant 
places  where  there  is  a  market  for  the  same  articles,  in  con^ 
section  with  proof  of  the  expense  of  transportation  between  such 
places  and  the  place  of  delivery.  (5  Denio,  56.  8  Wend.  435. 
7  Bttrb.  18.)  It  is  only  where  the  evidence  is  clear  and  ex- 
plicit as  to  the  value  of  the  article  at  the  place  of  delivery,  that 
evidence  of  value  at  other  places  is  inadmissible.  (8  Wend.  436.) 

I  think  the  construction  put  upon  the  first  clause  of  the  con- 
tract, by  the  referee,  was  correct.  By  its  terms  the  defendants 
sold  and  agreed  to  deliver  to  Gardinier  &  Van  Denburgh  30,000 
merchantable  spruce  plank.  The  words  "  sawed  at  our  mill " 
amount  to  an  affirmation  by  the  defendants  that  that  quantity 
had  been  sawed  at  their  mill,  and  were  then  in  their  possessioui 
owned  by  them.  The  agreement  of  the  defendants  to  sell  and 
deliver  90,000  plank  assumes  that  they  have  sawed  that  number 
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of  plank  and  have  them  on  hand,  and  that  they  have  it  in  their 
power  to  deliver  them  according  to  the  agreement.  If  the 
words  "  Bawed  at  our  mill "  should  be  construed  to  refer  to  plank 
thereafter  to  be  sawed,  they  would  create  an  obligation  on  the 
defendants  to  saw  the  quantity  stipulated,  and  to  deliver  them, 
as  provided  in  the  contract.  This  construction  is  confirmed  by 
the  second  clause  of  the  contract,  in  which  the  defendants  agree 
to  deliver  to  Gardinier  6c  Van  Denburgh,  ''in  addition  to  the 
above  80,000,  all  the  merchantable  plank,  &c.  that  we  may  saw," 
&c.  Here  they  again  assume,  and  impliedly  assert,  that  they 
are  obligated  by  the  first  clause  of  the  contract  to  deliver  to 
Gardinier  &  Van  Denburgh  80,000  plank.  If  then  the  de- 
fendants had  not  on  hand,  at  the  date  of  the  contract,  80,000 
plank,  they  were  bound  to  saw  a  number  equal  to  the  deficiency, 
and  deliver  them  according  to  their  contract. 

But  I  think  that  the  referee  erred  in  his  construction  of  the 
second  clause  of  the  contract.  It  seems  to  me  that  by  that 
clause  the  defendants  did  not  obligate  themselves  to  saw  at 
their  mill  any  spruce  plank.  The  obligation  extended  no  fur- 
ther than  to  require  them,  in  case  they  elected  to  saw  merchant- 
able spruce  plank  at  their  mill  during  the  ensuing  winter,  to 
deliver  all  such  plank  so  sawed,  at  the  yard  of  Gardinier  d&  Van 
Denburgh.  The  agreement  is  to  deliver  all  the  merchantable 
spruce  plank  that  they  may  saw^  &c.  These  words  are  not 
promissory  in  their  nature,  except  so  far  as  relates  to  the  de- 
livery of  plank  which  they  shall  saw  during  the  ensuing  winter ; 
nor  do  they  import  a  promise  or  undertaking  to  saw  any  par* 
ticular,  or  any,  quantity  of  merchantable  spruce  plank  during 
the  ensuing  winter.  To  construe  this  clause  of  the  contract  as 
requiring  the  defendants  to  saw  all  the  plank  they  should  be 
able  to  saw  the  next  winter,  &;c.  would  be  making  a  new  con- 
tract for  the  parties. 

If  this  construction  of  the  second  clause  of  the  contract  is 
correct,  the  referee  erred  in  allowing  damages  to  the  plaintiffs 
for  the  non-delivery  of  merchantable  spruce  plank  of  the  de- 
acription  specified  in  the  contract,  not  actually  sawed  at  the 
mill  of  the  defendants  during  the  winter  ensuing  the  date  of 


CLINTOir— ICAT,  19M.  101 


Hairkif^  •. 


die  eotitraot.  The  breadi  of  the  fini  dawa  of  the  eontreet 
was  complete  before  the  Meignment  of  Oardinier  A  Van  Den- 
borgh  to  the  plaintiffs.  The  80,000  plank  were,  b j  the  contract, 
to  be  delivered  daring  the  winter  of  1852  and  1853  and  the 
spring  of  1868 ;  and  the  sMignment  was  not  ezecoted  until  the 
14th  of  September,  1858.  Bnt  if  the  assignment  had  been 
delirered  before  the  breach  was  complete,  the  omission  of  the 
assignees  to  give  notice  of  the  assignment  and  to  offer  to  fulfill 
the  contract  on  the  part  of  Oardinier  &  Van  Denburgh,  did 
not  discharge  the  defendants  from  their  obligation  to  fulfill  the 
contract,  on  their  part 

The  judgment  entered  upon  the  report  of  the  referee  must 
be  reversed,  and  his  report  set  aside,  and  the  action  must  be 
refisrred  back  to  him  to  be  retried. 

[CiJMTON  Genekal  Term,  May  6, 1856.  C.  L.  AHm,  Jomm,  RomhramM 
tad  Paige^  Jnstioes.] 


Harbinoton  and  wife  v$.  Slade  and  others.  I    oi  An*i4o 


isrsDOWgpri&tsdwIIhgnafeerUbenliljtlMa  IbnMt^  Undtr  ttii 
I  of  tlie  nviMd  itatalti  and  the  oadai  wheoaver  the  ooort  am  ne 
Oafrjailice  would  bo  ftirtiieiod  bjrsa  ameDdmsot  of  Um  pleadings  and  proceed- 
ings in  an  action,  it  should  grant  the  amendment,  if  asked  fbr,  upon  tecma 
just  to  the  opposite  party. 

II  is  in  an  cases  proper,  however,  to  order  to  prevent  negUgenoe  and  laxity  in 
pleading,  to  require  ftott  the  party  asking  the  aaiendment  some  nBasonehle 
esensa  Sir  the  defect  in  his  pieadiDg,  which  be  seeks  to  correct 

Aa  order  allowing  a  defendant  to  pat  in  a  supplemental  answer,  setting  up  anew 
defense,  which,  if  esUblisbed,  will  be  felal  to  the  plaintiff's  action,  inrolTes  the 
merits,  or  at  least  aflbcts  a  substantial  right,  and  is  therefbre  appealable. 

Where  C.  pnrdiased  mortgaged  premises  fhim  B.  the  mortgagor,  fai  1810,  i«V 
Jset  to  ttie  lien  of  the  awitgsga,  and  eKpnsely  agreed  to  pay  the  mortgsfs: 
fifUtlwtthis  agrasneat  was  a  renognitloii  of  the  mortgage;  and  that  as 
twenty  years  had  not  elapsed,  sinee  such  recognition,  before  the  oommMwe- 
Bient  of  a  suit  to  foreckise  the  mortgage,  which  was  to  1832,  payment  of  the 
mortgage  oouM  not  be  presumed. 

lad  8.  faarfng  purehaaed  the  nM)i«gagid  prenlsss|mtfiii«»  litei  fh^ 
Vou  XXTT.  21 
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ddtedants  in  the  foredosnre  snit,  and  claiming  under  C,  Hdd  that  be  was 

.  bound  by  the  admissions  and  acknowledgments  made  by  C.  while  owner  of 
the  premises ;  that  the  plaintiff  had  the  right  to  make  him  a  party  to  the  suit 
by  supplemental  bill ;  and  he  having  been  thus  made  a  party,  it  was  further 
htid  that  he  was  to  all  intents  and  purposes  a  party  to  the  original  suit,  and 
had  no  right  to  daim  that  the  foredosure  suit  was  not  commenced,  as  against 
him,  until  the  filing  of  the  supplemental  bill. 

The  voluntary  alienation  of  property,  pending  a  suit,  by  a  defendant  therein,  is 
not  permitted  to  affect  the  rights  of  the  other  parties  to  the  suit. 

A  l%$  pendens  is  constructive  notice  to  a  purchaser  fh>m  the  defendant,  and  he, 
and  his  interest,  will  be  bound  by  the  decree  entered  in  tbo  suit. 

Where  the  plaintiff  makes  a  purchaser  pendente  lite  a  party  to  the  suit,  Om 
latter  is  bound  by  the  previous  proceedings  in  the  suit ;  and  he  cornea  before 
the  court  in  the  same  plight  and  condition  as  the  former  party,  and  is  bound 
by  his  acts,  and  may  be  subject  to  the  costs  of  the  proceedings,  from  the  be- 
ginning. 

f[IS  was  an  appeal  from  an  order  made  by  Justice  C.  L. 
Allen,  at  a  special  term,  granting  leave  to  the  defendant 
Slade  to  put  in  a  supplemental,  or  a  new  answer,  to  the  bill. 
The  suit  was  commenced  in  April,  1832,  in  the  late  court  of 
chancery,  to  foreclose  a  mortgage  given  by  Jacob  Becker,  on 
the  20th  of  August,  1808,  on  premises  now  owned  by  Slade. 
Becker  and  the  other  owners  of  the  mortgaged  premises  were 
made  parties  to  the  suit  The  defendant  Slade  purchased  the 
premises,  pendente  lite,  from  Jesse  Anthony  and  James  Wallis, 
two  of  the  defendants  in  that  suit,  and  took  a  warranty  deed 
thereof,  on  the  11th  of  March,  1884.  On  the  6th  of  February, 
1847,  Slade  was  made .  a  party  to  the  foreclosure  suit,  by  a 
supplemental  bill  filed  on  that  day ;  and  on  the  5th  of  June, 
1847,  he  put  in  an  answer  to  such  supplemental  bill.  In  his 
answer  he  admitted  the  filing  of  the  original  bill  in  April,  1882, 
and  set  up  that  John  Crary,  in  February,  1816,  became  the 
purchaser  of  the  mortgaged  premises  from  the  mortgagor, 
Jacob  Becker,  and  entered  into  a  written  agreement  with  Beck-* 
er,  to  convey  the  premises  to  Jeremiah  Gi£ford,  and  out  of  the 
proceeds  of  the  sale  to  pay  off  all  liens  on  the  premises ;  that 
said  Crary,  on  the  1st  of  lifarch,  1816,  conveyed  the  premises 
to  Jeremiah  Gifford,  with  warranty,  and  in  the  deed  of  convey- 
ance guarantied  a  perfect  title  to  Gifford ;  that  Jesse  Anthony 
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i&d  James  Wallace,  on  tbe  19th  of  March,  1884,  who  claimed 
tiUe  under  Gifford,  sold  and  conyeyed  the  mortgaged  premisea 
to  him  (the  defendant  Slade.)  Slade  in  his  answer  denied 
notice  of  said  mortgage  and  of  the  pendency  of  said  suit,  when 
he  purchased ;  and  insisted  that  Grary  was  bound  to  pay  off 
said  mortgage.  In  his  supplemental  answer  he  set  up  that  he 
bad  been  informed  that  since  the  putting  in  of  his  former  answer, 
no  payment  bad  been  made  on  said  mortgage  since  1806  ;  that 
neither  Gifford  nor  any  subsequent  owner  ever  agreed  to  pay 
such  mortgyige ;  that  such  mortgage  was  paid  prior  to  tbe  pnr«> 
chase  of  the  mortgaged  premises  by  him  (Slade, yd^c. ;  that  Ann 
McEinney,  the  widow  of  the  mortgagee,  had  the  lawful  control 
of  such  mortgage^  and  assigned  the  same  to  Grary  in  1819 : 
that  Gifford  and  all  claiming  under  him,  including  this  defend- 
ant, since  1816,  held  said  premises  as  having  an  absolute  title 
therein ;  that  said  mortgage  was  not  a  lien  on  the  premises ; 
tnd  that  at  the  delivery  of  bis  deed  to  him,  and  at  tbe  time  of 
his  paying  the  purchase  money,  he  had  no  notice  of  the  existence 
of  the  mortgage. 

C  SievenSf  for  the  plaintiffs. 

Z>.  Chardner^  for  the  defendant  Slade. 

By  the  Omtriy  Paige,  J.  The  defendant  Slade  does  not,  in 
hb  supplemental  answer,  state  that  be  was  ignorant  of  the  new 
ficts  set  up  therein,  at  the  time  of  tbe  putting  in  of  his  original 
answer,  or  that,  If  known  to  him  at  that  time,  they  were  omit- 
ted by  mistake  or  inadvertence ;  nor  does  he  state  any  other 
suflkient  reason  for  the  omission.  He  merely  states  the  new 
&ct8  upon  information  received  since  the  putting  in  of  his 
original  answer.  This  may  be  strictly  true,  and  yet  he  may 
have  had  full  knowledge  of  such  facts  when  he  put  in  such 
answer.  (1  Barb.  Ch.  Pr.  166,  6.  4  John.  875,  6.)  Under 
the  old  chancery  practice,  amendments  of  answers,  and  leave  to 
put  in  supplemental  answers,  were  granted  with  great  caution. 
(4  John.  i76.)    The  defendant  w«s  not  allowed  to  file  a  supple- 
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mukttl  ufirer  oontradioting  the  statements  in  the  fiiti  newwy 
er  to  eet  up  M  a  new  defenee,  usury  or  the  atatvte  of  limita* 
tions,  or  anj  other  defense  denommated  onoonscionable ;  aspe* 
eially  vhen  these  defenses  were  not  intended  to  be  presented  m 
Ae  original  answer.  {lBarb.Ch.l&I.  ^  Sim.  SI.  iWmi. 
578.  6  Cawemj  606.  7  Bow.  Pr.  Hep.  234.  1  Duer,  25&) 
Bat  amendments  are  now  granted  with  more  liberali^.  Under 
the  proYisions  of  the  rerised  statutes  and  the  code,  it  is  the 
dntjr  of  the  oonrt  to  allow  amendments  in  fiurtheranoe  ctf  jastio6| 
npon  snch  terms  as  shall  be  jnst  and  proper.  (Gock,  i  178« 
S  R.  S.  424,  { 1.)  Whenever,  therefore,  the  eonrt  ean  now  see 
that  justice  wonld  be  furthered  by  an  amendment  of  the  plead- 
ings and  proeeedings  in  an  actbn,  it  shoold  grant  the  amend- 
ment, if  asked  for,  upon  terms  just  to  the  opposite  part^.  It 
is  in  all  oases  proper,  howeyer,  in  order  to  prevent  negligeuM 
and  laxity  in  pleading,  to  require  from  the  party  asking  the 
amendment  some  reasonable  excuse  for  the  defect  in  his  plead* 
,  ing,  which  he  seeks  to  correct  The  court  of  appeals  hare 
decided  that  in  the  exercise  of  the  duty  of  the  court  to  grant 
amendments,  no  discrimination  should  be  made  between  the 
defenses  sought  to  be  set  up  by  the  amendment. 

I  think  that  the  order  appealed  from  in  this  case  is  an  appeal- 
able order.  It  clearly  involves  the  merits,  or  at  least  affects  a 
substantial  right.  {Code,  i  849,  subcL  8.  10  How.  Pr.  Rep. 
868.  4  id  SIS.  8  id.  195.  7  trf.  2970  A  question  whether 
a  defondant  ahould  be  allowed  to  set  up  a  new  defense  which,  if 
established,  woald  be  fatal  to  the  plsiotiff^s  action,  must  cer- 
tainly affect  a  substantial  right — ^the  right  of  the  plaintiff  to 
recov^  upon  the  previous  answer  of  the  defendant.  An  order 
striking  out  porticms  of  a  pleading,  if  the  portion  stricken  onfe 
may  affect  the  rights  of  the  party,  has  been  held  to  be  aa 
appealable  order.  (4  How.  Pr.  Rep.  S1&  8  id.  196.)  If 
that  is  an  appealable  order,  thmi  an  order  allowing  a  party 
to  introduce  into  his  pleading  new  matter  which  affects  the 
rights  of  his  adverssjry,  must  also  be  appealable. 

In  this  csee  the  defendant  Slade  asks  to  be  allowed  to  set  iq> 
hf  «qr  of  a  wapfkamtA  auver  sabslMtial^  the  defaw*  of 
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pjwumt  «f  the  bond  and  mortgage  in  questum,  fbonded  upon 
the  presumption  of  payment  arising  from  the  lapse  of  twenty 
yeafs  finom  the  time  the  right  of  action  aocnted  on  the  bond 
and  mox|gage.  In  his  supplemental  ansver  he  denies  any  pay«> 
mmit  on  the  bond  and  mortgage  by  the  mortgagor  or  any 
person  in  poeseonon  of  the  mortgaged  premises,  since  1806^ 
and  alleges  that  neither  Gifford,  to  whom  Orary  conyeyed  in 
March,  1816,  nor  any  subsequent  owner,  erer  agreed  since  that 
time  to  pay  such  bond  and  mortgage.  If  John  Crary,  as  is 
stated  in  the  opposbg  affidaTits,  pnrehased  the  mortgaged 
psmniaes  from  John  Becker,  the  mortgagor,  in  February,  1816t 
subject  to  the  lien  of  the  morljgage  in  question,  and  then  es:* 
prsssly  agreed  to  pay  the  mortgage,  payment  of  the  mortgage 
eannofc  be  presumed ;  as  the  agreement  of  Grary  was  a  reooj^ 
nitioa  of  the  mortgage,  and  twenty  years  did  not  elapse  after 
sudi  recognition  before  the  commencement  of  this  suit ;  which,  i% 
ssems,  was  in  April,  1882.  The  defendant  Blade,  claiming  under 
Crary,  is  bound  by  the  admissions  and  acknowledgments  made  « 
by  Orary  while  owner  of  the  mortgaged  premises ;  and  he  has 
no  ri^t  to  claim  that  the  f<ffeclosure  suit  was  not  commenced, 
as  against  him,  until  the  filing  of  the  supplemental  bill  making 
him  a  party  to  the  original  suit.  He  purchased  pendmtU  lU^ 
from  two  ci  the  defendants  in  that  suit,  and  being  a  purchaser 
subsequent  to  the  commeneement  of  the  original  suit,  the  plain* 
tiff  hmi  the  right  to  make  him  a  party  thereto  by  supplemental 
hilL  He  is,  thsrelbre,  to  all  intents  and  purposes,  a  party  to 
the  origittsl  suit,  and  the  time  which  has  elapsed  sinoe  that 
suit  was  commeaeed  cannot  form  any  part  of  the  time  since 
the  reeognition  of  the  mortgage  by  Crary  as  a  valid  subsisting 
mortage,  upon  which  it  is  sought  to  raise  a  presumption  of 
payment.  If  this  state  of  facts  should  appear  on  the  trial,  the 
deCmse  set  up  in  the  supplemental  answer,  of  presumption  of 
payuMDt,  arising  from  the  lapse  of  time,  must  fail.  The  case  of 
Park  T.  Peekj  (1  Paig0,  477,)  and  in  those  in  7  Paige,  466 ; 
4  Cbmvi,  587;  1  HUl,  612;  4  John.  280;  6  Pmge,  828; 
1  WmU8,Ui,6a5i  12  fi«r&  68fi,  and  10  Pmg^  170,  show 
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that  the  defendant  Blade  is  bound  by  the  acknowledgments  of 
Crary. 

The  Yolantary  alienation  of  property  pending  a  snit,  by  a 
defendant  therein,  is  not  permitted  to  affect  the  rights  of  the 
other  parties  to  the  snit.  (2  John.  441,  445.  1  id.  506.  ^MU. 
PL  78.)  A  lis  pendens  is  constmctiye  notice  to  a  purchaser 
from  the  defendant,  and  he  and  his  interest  will  be  bonnd  by  the 
decree  entered  in  the  suit.  The  act  requiring  the  filing  of 
notice  of  lis  pendens,  in  suits  for  the  foreclosure  of  mortgagesi 
was  not  passed  until  1840,  after  the  commencement  of  this  suit. 
(1  John.  505.  9  Paige,  512,  616.  MU.  PI  78.  1  Paige, 
488.  2  Bar^.  Ch.  151.)  The  plaintiff  in  a  suit  is  not  bound 
to  make  a  purchaser  pendente  lite  from  the  defendant  a  par^ 
to  the  suit ;  although  he  may  do  so  if  he  deems  it  essential  to 
the  relief  to  which  he  may  be  entitled  against  such  purchaser 
(7  Paige^  291.)  The  plaintiff  can  proceed  in  the  suit  without 
noticing  the  alienation,  and  the  decree  he  obtains  will  bind  the 
,  purchaser.  (5  JiAn.  93.)  If  the  plaintiff  makes  the  pur^ 
chaser  a  party,  the  alienee  is  bound  by  the  previous  proceedings 
in  the  suit  before  he  was  made  a  party ;  and  he  comes  before 
the  court  in  the  same  plight  and  condition  as  the  former  party, 
and  is  bound  by  his  acts,  and  may  be  subject  to  the  costs  of 
the  proceedings  from  the  beginning  of  the  suit.  (Mit.  PL  68| 
74.  lil^A;.  89.  Q  Mad.  59.  2  Bligh,  P.  C.  59Z,  note.  2Atk. 
174.)  A  supplemental  bill  is  a  mere  continuation  of  the  ori* 
ginal  suit  by  or  against  a  party  having  or  acquiring  the  interest 
of  a  former  party ;  and  it  forms,  together  with  the  original 
bill  and  the  proceedings  under  it,  but  one  record.  (2  Barb. 
Ch.  Pr.  84,  85.  Mit.  PL  64.)  It  is  apparent,  therefore,  from 
the  answer  and  supplemental  answer  of  the  defendant  Slade, 
and  the  affidavits  read  in  opposition  to  the  motion  for  leave  to 
put  in  a  supplemental  answer,  that  the  defense  set  up  in  such 
supplemental  answer  cannot  be  sustained.  But  inasmuch  as 
the  defendant  Slade  has  alleged  in  his  supplemental  answer, 
duly  verified,  on  information  and  belief,  that  the  mortgage  was 
paid  and  satisfied  prior  to  March  17, 1884 ;  and  that  it  is  not 
a  lien  on  the  mortgaged  premisesi  I  am  disposed  to  give  him 
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an  opportunity  to  establish  those  allegations,  if  he  can  do  so,  on 
the  trial.  Although  I  have  no  hesitation  in  saying  that  the 
opportunity  thus  afforded  him  will  be  fruitless,  if  the  allegation 
of  payment  and  that  the  mortgage  is  not  a  lien  are  mere  con- 
elusi&ns  of  law,  dedueed  by  him  from  the  lapse  of  time  since  a 
payment  on  the  mortgage  or  an  acknowledgment  of  its  exist- 
ence as  a  valid  security  by  a  former  owner  of  the  premises. 

Under  the  circumstances,  I  am  inclined  to  affirm  the  order  of 
the  special  term  without  costs. 

Judgment  accordingly. 

[CuHTOw  QkkkuaIs  Term,  May  6,  186C.    C.  L,  AUm,  Jam$t,  Ro9ekran$ 
and  Paigg,  Jiutket.] 


LsFEVRE  and  wife  vs.  Larawat  and  others. 

The  aectioii  of  the  title  of  tbe  re^iaed  statntet  rdatire  to  execatioui,  ftc  which 
proridet  that  tbe  omMoD  of  the  sheriff  to  g!?e  notice  of  sale  mider  an  exe- 
cution shaU  not  afl^t  the  ralidity  of  any  sale  made  to  a  pnrehaaer  in  good 
&ith  without  notice  of  any  snch  omission,  ^>plie8  to  sales  under  a  Judgment 
inparUtioD. 

AH  the  proriaions  of  the  title  in  relation  to  the  notice  of  sales  by  sherift  on  exe- 
enlioo,  are  made  applicable  to  sales  of  lands  under  a  judgment  in  partition. 

The  proriskxi  that  the  notice  of  sale  of  lands,  in  partition,  shall  be  ft>r  the  same 
time,  and  in  the  same  manner,  as  isreqaired  on  sales  by  sherifb  on  execution, 
necessarily  implies  that  in  every  case  where  an  omission  to  give  notice  of  sale, 
or  an  irregular  notice,  will  noi  invalidate  a  sale  by  a  sheriff  on  execution,  a 
like  omisBion  to  give  notice  of  sale,  or  a  like  irregular  notice,  will  not  ailbot 
tbe  validity  of  a  sale  of  lands  in  partition. 

Tbe  provisions  in  the  title  of  tbe  statute  relative  to  the  partition  of  lands,  which 
declare  that  conveyances  by  commissioners,  or  a  master  in  chancery,  shall  be  a 
bar,  both  in  law  and  equRy,  against  all  persons  interested  in  tbe  premises, 
who  are  parties  to  the  proceedings,  will  alao  cure  any  deftct  or  irregularity  in 
the  notice  of  sale. 

The  English  practice,  of  openfaig  biddings  aod  ordering  a  rssale,  befbie  the  cou- 
ibrmation  of  the  sale,  upon  an  oflfer  being  made  of  an  advance  of  10  per  cent 
sad  an  indeoMiity  to  the  purchaser,  has  not  been  adopted  hi  this  state.  Here, 
Beith»'  before  nor  after  the  confirmation  of  the  report  of  the  sale,  will  a  resale 
haovdared,  1^)0D  an  oflbr  of  an  increase  of  price,  alone. 
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In  this  lUte,  special  eircamaUiDoef  mutt  in  all  cans  exiat,  wham  the  sale  Is  no* 
Toid,  to  Justify  an  order  for  a  resale. 

A  resale  will  be  ordered  where  there  has  been  fraud,  or  misoondnct,  in  the  pur- 
chaser; fVaudulent  negligence  or  misccmduct  in  any  other  person  connected 
with  the  sale;  or  surprise  or  misapprehension,  created  by  the  conduct  of  tho 
purchaser,  or  of  some  perMD  inlerested  In  the  sale,  or  of  the  o£Boer  who  ooft* 
ducts  the  sale. 

Infant  ownera  will  be  relieved,  by  a  resale,  where  their  property  has  been  sacri- 
ficed at  the  sale,  through  the  misapprehension  or  negligence  of  their  natural 
or  statutory  guardians,  on  condition  that  a  Mi  Indemnl^  is  oflered  to  tho 
purchaser. 

Whenever,  In  a  suit  or  proceeding  In  the  supreme  court,  the  Ikct  appears,  that 
the  rights  of  infknt  parties  have  been  invaded,  or  are  in  danger  of  being  prqjn- 
dioed,  the  court  ought,  without  waiUng  to  be  specially  invoked  to  do  ao,  to 

•  exercise  its  protective  Jurisdiction  in  behalf  6f  such  in&nt  parties. 

Although  no  application  fbr  a  resale  is  rosde  In  behalf  of  infknts,  yet  such  an 
order  may  be  made  on  the  court's  own  motion,  in  its  capacity  of  universal 
guardian  to  all  in&nts,  and  by  virtue  of  its  obligation  to  exercise  a  general 
superintendeiMe  and  protective  Jurisdiction  over  their  persons  and  property. 

A  purchase  by  the  guardian  ad  litem  of  infimt  parties  to  a  partition  suit,  of  lands 
sought  to  be  partitioned  in  such  suit,  at  a  sale  thereof  by  a  rsibree,  which 
purchase  is  not  made  ft>r  the  benefit,  or  In  behalf,  of  such  inftnts,  is  void. 

And  itmattsrs  not  that  the  purchase  was  not  made  by  the  guardian  Ibrhia  own 
benefit,  but  as  agent  for  other  persons.  The  guardian  owes  a  du^  to  his 
wards,  which  renden  it  improper  for  him  to  act  in  behalf  of  others. 

Where  the  foct  of  a  purchase  by  a  guardian,  for  tho  benefit  of  third  persooii  at 
a  price  lidnrious  to  the  interests  of  the  infknt  defendants,  has,  by  a  motkm  of 
the  plaintiff  for  a  resale,  been  brought  to  the  knowledge  of  the  cooii,  it  is  the 
duty  of  the  court,  without  waiting  for  an  application  to  be  nsade  in  behalf  of 
the  iafonts,  to  order  a  resale  of  the  property,  fbr  their  benefit 

MOTION  by  the  plaintiff  for  a  resale  of  premises  sold  under 
a  judgment  in  partition.  The  lands  sought  to  be  parti- 
tioned were  situated  (being  sereral  distinct  parcels,  and  em- 
bracing a  tannery,)  in  the  counties  of  Fulton  and  Hamilton. 
They  belonged  to  the  plaintiffs  and  the  defendant  Laraway,  and 
to  the  widow  and  heirs  of  Isaac  Van  Yalkenburgh,  deceased. 
The  heirs  of  Isaac  Van  Yalkenburgh  were  infants,  and  appear- 
ed in  the  action  by  William  Wait,  their  guardian  md  litem. 
The  lands  and  tannery  were  sold  to  several  purchasers,  on  the 
16th  of  April,  1856,  by  Elisha  Bentley,  the  sheriff  of  the  county 
of  FultoUi  who  was  appointed  referee  to  make  such  sale.  At 
the  sale,  the  tannery  and  land  (being  60  or  60  acres)  iounedi* 
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ttely  connected  therewith,  were  bid  off  by  Mr.  Wait  for  William 
A.  Smith  and  Patrick  Croe,  for  the  Bum  of  $7000.  The  other 
parcels  of  land  were  severally  bid  off  by  Joseph  Horsfall  for 
William  L  Powell  ifc  Co.,  ond  by  Caleb  W.  Slocum,  David  Ar- 
nold, Jacob  Van  Housen,  and  the  plaintiff,  Isaac  Lefevre.  All 
the  lands,  other  than  the  tannery  and  land  connected  therewith, 
Bold  for  $2870.  The  sale  was  advertised  for  the  11th  of  March, 
and  was  postponed  to  the  16th  of  April,  1866.  The  plaintiff,  in 
his  affidavit,  stated  that  on  the  day  of  the  sale  he  was  very  ill,  and 
in  a  high  state  of  nervous  excitement,  and  not  in  a  condition  to 
do  business ;  that  he  had  previously  intended  to  bid  for  the 
tannery  and  the  land  connected  with  it,  at  least  $9000 ;  that 
one  half  of  the  property  sold  belonged  to  him ;  that  the 
value  of  the  whole  of  the  property  sold  was  at  least  $12,000 ; 
and  the  plaintiff,  in  his  affidavit,  offered  to  give  that  sum  for  it, 
and  to  give  security  for  the  payment  of  that  sum,  or  to  pay  the 
money  into  court.  The  plaintiff  also  stated  in  his  affidavit,  that 
had  he  been  in  his  usual  health  he  should  have  bid  the  sum  of 
$12,000  for  the  whole  of  the  property.  The  plaintiff  offered,  in 
case  of  a  resale,  to  pay  all  reasonable  costs,  expenses  and  dam- 
ages, if  any  should  occur  to  the  purchasers  in  consequence  of 
such  resale.  No  part  of  the  purchase  money  had  been  paid  by 
the  purchasers,  and  no  report  had  been  made  of  the  sale.  Sev- 
eral witnesses,  one  of  whom  was  a  physician,  testified  to  the 
pluntiff 's  ill  health  on  the  day  of  sale ;  and  also  that  the  tan- 
nery and  property  connected  with  it  was  worth  $9000  or 
$10,000.  Several  affidavits  were  read  on  the  part  of  the  pur*- 
chasers  of  the  tannery ;  which  stated  that  the  plaintiff  did  not 
appear  to  be  ill,  or  in  a  state  of  nervous  excitement,  at  the  sale. 
Some  of  the  notices  of  postponement  of  the  sale,  posted  in  the 
towns  where  the  lands  were  situated,  were  unaccompanied  by 
the  original  notices  of  sale.  The  terms  of  sale  required  the 
payment  of  half  of  the  purchase  money  on  delivery  of  the  deed, 
and  the  residue  in  six  months.  There  were  about  2000  cords 
of  bark  at  the  tannery,  belonging  to  the  plaintiff  Laraway,  and 
the  widow  and  heirs  of  Isaac*  Van  Yalkenburgh.  Previous  to 
the  sale,  at  a  meeting  of  the  purchasers  of  the  tannery,  (Smith 
Vol.  XXTL  22 
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&  Croe,)  Laraway,  Isaac  L.  Van  Valkcnburgh,  Elizabeth  Van 
Yalkenburgh  and  William  Wait,  it  was  understood  between 
them  that  Wait  might  bid  for  the  tannery,  for  Smith  &  Groe, 
the  sum  of  $8000,  and  if  that  property  went  higher  Croe  should 
do  the  bidding ;  that  if  such  property  was  purchased  by  Smith 
&  Groe  for  a  sum  less  than  $8000,  they  should  have  the  prop- 
erty for  the  bid.  It  was  also  proved  by  two  witnesses  that 
Smith  declared,  after  the  sale,  that  if  they  (Smith  &  Groe)  had 
purchased  the  tannery  for  a  sum  aboye  $6000,  they  were  to  pay 
only  one  half  of  the  excess  above  that  sum.  It  was  denied  in 
the  affidavits  of  Smith,  Groe  and  Elizabeth  Van  Yalkenburgh, 
that  this  provision  formed  any  part  of  the  agreement.  Smith 
&  Groe  oifered  to  pay,  if  they  kept  the  tannery,  $2.75  a  cord 
for  the  bark  at  the  tannery.  After  the  sale  Smith  &  Groe  pro- 
vided $3800  for  the  first  payment  on  the  purchase.  Smith 
swore  that  he  understood  the  referee  to  say,  on  the  day  of  the 
sale,  that  Smith  &  Groe  might  take  immediate  possession,  and 
that  the  deed  would  be  delivered  in  about  one  month ;  and  that 
in  view  of  this  they  had  made  a  contract  for  the  furnishing  to 
them,  to  be  tanned,  of  10,000  hides,  and  had  by  this  motion 
been  delayed  in  the  performance  of  such  contract,  and  that  they 
had  effected  an  insurance  on  the  property,  and  paid  a  premium  of 
$61,  and  had  repaired  the  fences  and  taken  charge  of  the  tannery. 
A  memorandum  of  the  sale  was  signed  by  the  referee  and 
Wait.  It  was  agreed  on  the  hearing,  between  the  parties,  that 
this  motion  should  not  embrace  the  purchase  by  William  I. 
Powell  &  Go. ;  and  that  the  decision  should  not  be  deemed  to 
affect  such  purchase. 

A.  7.  Parker  J  for  the  plaintiff  Lefevre. 

Zr.  Tremain^  for  Smith  &  Groe,  d&c. 

Paige,  J.  The  counsel  for  the  plaintiff  makes  the  following 
points  :  1.  The  proceedings  on  the  sale  were  irregular ;  2.  There 
was  a  combination  between  the  purchasers  and  the  other  parties 
to  the  suit  to  prevent  bidding ;  8.  There  was  a  corrupt  agrees 
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nent  between  them,  that  the  parchasers  should  have  one  half 
of  their  bid  over  $8000 ;  4.  The  sale  of  the  tannery  was  void, 
because  the  purchase  was  made  by  the  guardian  ad  litem  of  the 
in&nt  defendants,  for  the  benefit  of  Smith  &  Croe ;  5.  The 
plaintiff's  illness,  with  the  inadequacy  of  the  price,  is  a  suffi- 
cient reason  for  a  resale. 

The  irregularity  in  the  proceedings  in  respect  to  the  sale 
oomplained  of,  relates  principally  to  the  advertisement  of  the  sale^ 
and  to  the  notices  of  the  postponement  of  such  sale.  I  am  in* 
dined  to  believe  that  the  Fulton  County  Democrat  was  a  news- 
paper  of  the  county  of  Fulton,  within  the  meaning  of  the 
revised  statutes,  (2  R.  S.  369,)  although  the  press  work  of  the 
new  matter,  and  the  striking  off  of  the  paper,  was  done  in  the 
county  of  Schenectady.  But,  however  this  may  be,  the  notice 
of  the  sale  was  regularly  printed  and  published  in  another  news* 
paper,  which  was  both  printed  and  published  in  the  county  of 
Fulton ;  in  which  county  the  tannery  in  question  was  situated. 
The  notices  of  postponement  were  also  published  in  the  same 
papers.  The  same  objection  is  made  to  the  publication  in  the 
Hamilton  County  Sentinel,  as  to  the  publication  in  the  Fulton 
County  Democrat.  A  part  of  the  lands  sold  lie  in  the  county 
of  Hamilton.  But  I  think  it  unnecessary  to  dispose  of  the 
questions  presented  in  relation  to  the  regularity  of  the  notices 
of  the  sale  and  of  its  postponement  The  plaintiff,  Lefevre,  is 
not  at  liberty  to  take  any  objection  founded  on  irregularity  in 
the  publication  and  posting  of  these  notices,  or  on  the  omission 
of  the  referee  to  give  such  notices.  The  title  of  the  revised 
statutes  in  relation  to  executions,  &c.  (2  R.  S.  870,  §  40,) 
provides  that  the  omission  of  the  sheriff  to  give  notice  of  sale 
under  an  execution  shall  not  affect  the  validity  of  any  sale  made 
to  a  purchaser  in  good  faith,  without  notice  of  any  such  omission. 
I  think  that  this  section  should  apply  to  sales  under  a  judgment 
in  partition.  Section  56  of  the  title  in  relation  to  the  partition 
of  lands,  requires  that  the  notice  of  salo  shall  be  for  the  same 
time  and  in  the  same  manner  as  is  required  on  sales  of  real 
estate  by  sheriffs  on  execution.  (2  R.  S.  826.)  It  is  ap- 
jpaitnt  firom^thifl  section,  taken  in  connection  with  the  other 
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sections  of  that  title,  that  all  the  provisions  of  the  title  in  relsr 
tion  to  the  notice  of  sales  by  sheriffs  on  execution,  are  made 
applicable  to  sales  of  lands  under  a  judgment  in  partition. 
{See  a  61,  79,  80,  81,  2  R.  S.  426,  880.)  If  this  be  a  cor- 
rect  conclusion,  then,  if  the  referee  in  this  case  had  omitted 
altogether  to  give  a  notice  of  sale,  the  sale  to  the  purchasers 
would  not  have  been  invalid  ;  if  made  in  good  faith  without  no- 
tice of  any  such  omission.  If  an  entire  omission  to  give  notice 
of  the  sale  would  not  invalidate  the  sale,  certainly  a  defective 
and  irregular  notice  could  not  have  this  effect.  There  is  no 
evidence  in  the  case  showing  that  any  of  the  purchasers  had 
notice  of  any  irregularity  in  the  notice  of  sale,  or  of  any  omis- 
sion of  the  referee  to  give  such  notice,  or  to  give  notice  of  its 
postponement.  The  provision  that  the  notice  of  sale  of  lands, 
in  partition,  shall  be  for  the  same  time  and  in  the  same  manner 
as  is  required  on  sales  by  sheriffs  on  execution,  necessarily 
implies  that  in  every  case  where  an  omission  to  give  notice  of 
sale,  or  an  irregular  notice,  will  not  invalidate  a  sale  by  a  sheriff 
on  execution,  a  like  omission  to  give  notice  of  sale,  or  a  like 
irregular  notice,  will  not  affect  the  validity  of  a  sale  of  lands  in 
partition.  It  seems  also  that  the  provisions  in  the  title  rela- 
tive to  the  partition  of  lands,  in  respect  to  conveyances  by  com- 
missioners, or  a  master  in  chancery,  will  cure  any  defect  or 
irregularity  in  the  notice  of  sale.  These  provisions  declare  that 
such  conveyances  shall  be  a  bar,  both  in  law  and  equity,  against 
all  persons  interested  in  the  premises,  who  are  parties  to  the 
proceedings.  There  is  also  force  in  the  proposition,  that  the 
plaintiff,  from  his  connection  with  the  proceedings,  his  agency 
in  the  publication  of  the  notice  of  sale,  and  in  the  publicatioa 
and  posting  of  the  notices  of  postponement,  his  bidding  at  the 
sale,  and  his  participation  in  fixing  the  terms  of  sale,  ought  not 
to  be  permitted  now  to  object  to  the  validity  of  the  sales,  on  the 
ground  of  irregularity  in  the  notice  of  the  sale,  or  in  the  notice 
of  its  postponement.  The  aflSdavits  do  not  sustain  the  allega^ 
tions  of  a  combination  to  prevent  bidding,  and  of  an  agreement 
that  Smith  ic  Croe  should  be  entitled  to  one  half  of  any  bid 
made  by  them,  above  $8000. 
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The  remaining  points  of  the  pkintiff,  to  be  considered,  are : 
that  the  sale  of  the  tannery  is  void,  because  the  purchase  was 
made  by  the  guardian  ad  litem  of  the  infant  owners ;  and  that 
the  iUneas  of  the  plaintiff,  Isaac  Lefevre,  on  the  day  of  the  sale, 
in  connection  with  the  inadequacy  of  the  price  for  which  the 
tannery,  &>c  was  sold,  are  a  sufficient  reason  for  ordering  a 
resale.  * 

Under  the  practice  of  the  English  court  of  chancery,  as  a 
general  rule,  the  biddings  will  be  opened,  and  a  resale  ordered, 
where,  before  the  confirmation  of  the  sale,  an  offer  is  made  of  an 
advance  of  10  per  cent  on  the  bid  and  an  indemnity  to  the  pur- 
chaser.  (1  Sim.  ^  Stu.  20.  13  Wend.  226.)  But  a  resale 
will  not  be  ordered  where  the  advance  offered  is  less  than  40/. 
(4  Mad.  Ch.  Rep.  460.  2  Paige,  100.)  The  English  practice, 
however,  has  not  been  adopted  in  this  state.  Here,  neither  be- 
fore nor  after  the  confirmation  of  the  report  of  the  sale,  will  a 
resale  be  ordered,  upon  an  offer  of  an  increase  of  price,  alone. 
(IS  Wend.  226.  26  id.  148.  9  Paige,  259.  10  id.  244.) 
This  rule  also  prevails  in  England,  after  the  report  of  the  sale 
is  confirmed.  In  this  state,  special  circumstances  must  in  all 
cases  exist,  where  the  sale  is  not  void,  to  justify  an  order  for  a 
resale.  A  resale  will  be  ordered  where  there  has  been  firaud, 
or  misconduct,  in  the  purchaser ;  fraudulent  negligence  or  mis- 
conduct in  any  other  person  connected  with  the  sale ;  surprise 
or  misapprehension,  created  by  the  conduct  of  the  purchaser,  or 
of  some  person  interested  in  the  sale,  or  of  the  officer  who  con- 
ducts the  sale.  (18  Wend.  227.  26  id.  148.  10  Paige,  248. 
3  John.  Ch.  296.  WhUe  v.  Wilson,  14  Ves.  151.  Morice  v. 
Bishop  of  Durham,  11  Ves.  57.)  In  Lansing  v.  McPherson, 
(8  John.  Ch.  424,)  Chancellor  Kent  opened  a  sale,  on  the 
ground  of  the  ignorance  of  the  defendant,  that  the  plaintiff  had 
obtained  a  decree  against  him  for  the  deficiency  of  the  money 
to  arise  from  the  sale  of  mortgaged  premises,  to  pay  the  mort- 
gage debt,  in  connection  with  the  defendant's  offer  of  an  advance 
of  50  per  cent  on  the  previous  bid.  In  that  case  the  plaintiff 
was  the  purchaser,  and  the  sale  had  not  been  confirmed,  nor  the 
deed  executed.    In  May  v.  May^  (11  Paige^  201,)  an  irregular 
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sale  of  mortgaged  premises,  whereby  the  property  vaa  sacrificed 
to  the  prejadice  of  a  jadgment  creditor,  was  set  aside  on  the 
application  of  such  creditor,  and  a  resale  ordered,  and  the  par- 
chaser  was  denied  the  costs  of  opposing  the  application  for  a 
resale.  In  The  American  Insurance  Co,  y.  Oa/dejfy  (9  Paige^ 
259,)  a  resale  was  ordered  where  the  master  improperly  put  up 
for  sale  several  lots  together,  which  should  have  been  sold  sep- 
arately, whereby  a  judgment  creditor  had  been  injured.  But 
in  this  case,  as  the  purchaser  purchased  in  good  faith,  his  costs, 
expenses  and  damages  were  directed  to  be  paid.  In  Browi  v. 
Frosty  (10  PaigCj  244,)  it  was  held  that  a  resale  would  be  or- 
dered on  the  application  of  an  owner  of  the  equity  of  redemption, 
where  he  had  intended  to  bid  a  greater  sum  for  the  mortgaged 
premises  than  the  price  for  which  they  were  struck  off,  but  was 
prevented  from  so  doing  by  mistake  or  accident.  In  BiUington 
V.  Forbesj  (10  Paige^  487,)  the  sale  was  opened  on  the  appli- 
cation of  a  mortgagor,  where  an  unconscientious  advantage  had 
been  taken  of  his  illness,  by  a  co-defendant,  which  prevented  him 
from  attending  the  sale,  and  such  co-defendant  had,  at  the  sale, 
purchased  the  premises  at  less  than  one  third  of  their  value. 
Infiuit  owners  will  be  relieved,  by  a  resale,  where  their  property 
has  been  sacrificed  at  the  sale,  through  the  misapprehension  or 
negligence  of  their  natural  or  statutory  guardians,  on  condition 
that  a  full  indemnity  is  offered  to  the  purchaser.  Belief  is  ac- 
corded to  infiints,  on  account  of  their  infancy,  where  it  would  be 
denied  to  adults.  A  sale  of  the  property  of  adults  will  not  be 
disturbed  when  it  has  been  sacrificed  in  consequence  of  their 
own  negligence  or  inattention.  {Duncan  v.  Dodd^  2  Paige^ 
101.) 

If  the  plaintiff  in  this  case  was,  at  the  time  of  the  sale, 
laboring  under  such  a  high  nervous  excitement  as  to  unfit  him 
for  business,  and  if  he  had  previously  intended  to  bid  for  the 
tannery  and  premises  connected  with  it,  the  sum  of  $9000,  and 
had  been  actually  prevented  from  so  doing,  by  his  illness  at  the 
time  of  the  sale,  he  would  have  been  entitled  to  a  resale  on  of- 
fering an  advance  of  $2000  on  the  former  bid,  and  full  indem- 
nity to  the  purchasers.     But  it  is  unnecessary  to  consider 
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whether  be  is  entitled  to  a  resale  upon  this  ground ;  as  I  have 
come  to  the  conclusion  that  a  resale  must  be  ordered  upon  other 
grounds.  The  circumstances  in  the  case,  of  the  infancy  of  some 
of  the  owners  of  the  tannery,  and  that  the  tannery,  &c.  sold  for 
a  sum  greatly  below  its  value ;  in  connection  with  the  omission 
of  the  guardian  ad  litem  of  such  owners  to  bid  for  Smith  &  Groe 
at  least  the  sum  of  $8000,  which  he  was  authorized  by  them  to 
do,  and  the  offer  of  Lefevre  of  an  advance  of  $2000  on  the 
6rmer  bid,  alone  will  justify  me  in  ordering  a  resale,  for  the 
benefit  of  such  infant  owners.  Although  no  application  for  a 
resale  is  made  to  the  court  in  their  behalf,  yet  such  an  order 
can  be  made  on  the  court's  own  motion,  in  its  capacity  of  uni* 
versal  guardian  to  all  infants,  and  by  virtue  of  its  obligation  to 
exercise  a  general  superintendence  and  protective  jurisdiction 
over  their  persons  and  property.  (2  Story^s  Eq.  Jur,  }}  1384^ 
1837.)  Wherever,  therefore,  in  a  suit  or  proceeding  in  this 
court,  the  fact  appears  that  the  rights  of  infant  parties  have 
been  invaded,  or  are  in  danger  of  being  prejudiced,  the  court 
ought,  without  waiting  to  be  specially  invoked  to  do  so,  to  ex* 
ereiseits  protective  jurisdiction  in  behalf  of  such  infiant  parties. 
I  think,  also,  that  a  resale  of  the  tannery  and  the  premises 
connected  with  it  must  be  ordered,  because  they  were  purchased 
by  the  guardian  ad  litem  of  the  infant  defendants.  Section  62 
of  the  title  of  the  revised  statutes  in  relation  to  the  partition  of 
lands,  declares  that  no  guardian  of  any  infant  party  to  the  suit 
shall  purchase  any  lands,  being  the  subject  of  the  suit,  except 
for  the  benefit  or  in  behalf  of  such  infistnt,  and  that  all  sales 
contraiy  to  this  provision  shall  be  void.  (2  R.  S.  326,  i  62.) 
The  language  of  this  provision  embraces  Mr.  Wait  He  was 
the  guardian  ad  litem  of  the  infant  defendants,  who  are  the 
heirs  of  one  of  the  owners  of  the  tannery  and  lands  connected 
therewith,  being  the  subject  of  the  suit ;  and  he  did  not  pur- 
chase these  premises  for  the  benefit,  or  in  behalf  of  such  infant 
defendants.  It  will  be  observed,  that  under  the  statute  no  pur- 
chase by  the  guardian  can  be  valid,  unless  it  is  made  for  the 
benefit  or  in  behalf  of  the  infant  I  do  not  therefore  see  how 
the  purchase  in  question  ean  escape  the  condemnation  of  the 
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Statute.  It  oomes  within  its  words,  and  I  think  also  within  its 
spirit  and  policy.  It  is  no  answer  to  the  objection,  that  the 
purchase  was  not  made  by  the  gaardian  for  his  own  benefit. 
The  object  of  the  statute  was  to  secure,  in  behalf  of  the  infant, 
the  best  judgment,  skill  and  exertions  of  his  guardian.  There 
can  be  no  certainty  of  accomplishing  this  end,  if  the  guardian 
is  permitted  to  purchase  either  for  himself  or  a  third  person. 
It  would  be  alike  hazardous  to  the  infant,  although  perhaps  not 
in  equal  degree,  whether  the  guardian  was  allowed  to  purchase 
for  himself  or  a  third  person.  In  either  case  the  infant  could 
not  expect  to  receive  what  the  law  intends  he  shall  have,  an  ex- 
olusiye  deyotion  to  his  interests,  from  his  guardian.  It  is  for 
this  reason  that  the  law  declares,  without  any  previous  investi- 
gation, that  a  purchase  by  a  trustee,  of  the  trust  property  for 
his  own  benefit,  is  absolutely  void.  (1  Selden^  256.)  A  guar- 
dian or  trustee  cannot  place  himself  in  a  position  in  which  he 
may  be  compelled  to  disregard  either  the  interest  of  his  ward, 
or  cestui  que  trust,  or  his  own  interest  or  chat  of  some  third 
person.  Mr.  Wait,  by  assuming  the  agency  of  Smith  d&  Croe, 
placed  himself  in  such  a  position.  As  agent  of  Smith  &  Croe, 
it  was  his  duty  to  purchase  the  property  for  the  lowest  possible 
price ;  as  guardian,  it  was  his  duty  to  cause  it  to  be  sold  for  the 
highest  possible  price.  This  is  a  position  the  law  did  not  per- 
mit Mr.  Wait  to  occupy,  and  it  is  one  intended  to  be  forbiddea 
by  the  statute.  It  is  argued  by  the  counsel  for  Smith  &  Croe, 
&c.  that  Lefevre  is  not  at  liberty  to  take  this  objection  to  the 
sale ;  and  that  it  can  only  be  taken  on  a  proper  application  by 
the  party  injured.  I  concede  that  Lefevre  cannot  apply  for  a 
resale  upon  this  ground ;  which  aifects  only  the  present  de- 
fendants. But  I  do  not  concede  that  the  court  has  not  the 
power,  or  that  it  is  not  its  duty,  without  any  application  by  an 
infant  party,  to  interpose  in  bis  behalf  to  prevent  a  sacrifice  of 
his  property.  As  the  fact  of  the  purchase  by  the  guardian,  for 
the  benefit  of  Smith  &  Oroe,  at  a  price  injurious  to  the  in- 
terests of  the  infant  defendants,  has,  by  the  motion  of  Lefevre, 
been  brought  to  the  knowledge  of  the  court,  I  am  satisfied  that 
it  is  my  duty,  without  awaiting  an  application  in  behalf  of  Back 
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infimta,  to  order  a  resale  of  the  tannery  for  their  benefit,  npon 
saeh  terms  and  conditions  as  will  secure  to  them  the  fall  valae 
of  their  interest  in  such  property.  Undoubtedly  in  all  cases  of 
illegal  purchases  of  an  infant's  property  by  his  guardian,  the 
eourt  can  ratify  the  sale,  if,  in  its  judgment,  a  ratification  will 
promote  the  interests  of  the  infant.  In  this  case  it  is  clear, 
that  upon  the  ofiier  of  Lefevre,  a  resale  will  be  beneficial  to  the 
in&nt  defendants.  I  shall  therefore  order  a  resale  of  the 
tannery  and  the  land  immediately  connected  therewith,  the  same 
as  purchased  for  Smith  io  Croe ;  provided  Lefevre,  within  eight 
days,  executes  a  bond  with  sufficient  surety  to  the  other  owners, 
conditioned  that  he  will  on  the  resale  bid  $9000,  and  will  pur- 
chase the  tannery  at  that  price,  if  struck  off  to  him,  and  will 
also,  in  case  he  becomes  the  purchaser,  allow  and  pay  to  the 
other  owners  at  the  rate  of  $2.75  a  cord  for  their  share  of  the 
bark  at  such  tannery,  and  will  in  all  respects  fulfill  the  terms 
on  which  said  tannery  and  premises  shall  be  sold  to  him,  6cc. 
Smith  ^  Croe  must  be  allowed  interest  upon  the  first  payment 
of  their  purchase,  from  the  time  they  provided  the  money  for 
that  purpose,  and  while  it  remained  unproductive  in  their  hands ; 
but  they  are  not  entitled  to  costs  of  opposing  the  motion,  or  to 
the  payment  of  their  expenses  and  damages,  as  the  purchase  by 
Mr.  Wait  for  them  was  void,  under  the  statute.  The  resale  may 
be  on  a  previous  notice  of  three  weeks,  in  case  the  parties  inter- 
ested in  the  premises  consent  thereto  in  writing.  If  Lefevre 
&il8  to  give  the  security  required,  the  sale  to  Smith  &  Croe 
must  be  deemed  to  stand  for  the  benefit  of  the  infants,  and  must 
be  ratified ;  as  an  order  directing  a  resale,  without  such  secu- 
rity, might  prove  injurious  instead  of  being  beneficial  to  such 
in&nts. 

I  see  no  reason  for  disturbing  the  sale  of  the  other  parcels  of 
the  real  estate,  sold  to  Caleb  W.  Slocum  and  others.  The  ad- 
vance offered  on  the  bids  for  these  parcels,  is  not  sufficient  to 
justify  such  an  order.  The  motion  as  to  these  sales  must 
therefore  be  denied.  As  Slocum  and  Van  Housen  did  not  op- 
pose the  motion,  they  are  not  entitled  to  costs.  But  the  motion, 
as  to  Anold,  must  be  denied,  with  $10  costs.    The  decision 
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does  not  apply  to  the  parehase  by  William  I.  Powers  &,  Co^ 
as  the  parties  agreed,  on  the  hearing  of  the  motion,  that  the  motion 
should  not  embrace  that  purchase.  Although  it  is  apparent 
from  the  affidavits  read  on  the  motion,  and  the  offer  of  Lefevre 
to  bid  $9000  for  the  tannery,  d&o.  that  this  property  was  sold 
at  least  $2000  below  its  value,  yet  I  entertain  no  doubt  tha^ 
the  guardian,  in  entering  into  the  arrangement  made  with  Smith 
&,  Groe,  that  they  should  become  purchasers,  acted  in  good 
faith,  and  believed  that  he  was  by  such  arrangement  promoting 
the  interests  of  the  infant  defendants,  and  that  he  would  thereby 
prevent  a  ruinous  sacrifice  of  their  interest  in  the  property. 

[FuLTOM  Bp£cul  Tbrm,  Juoe  10, 1856.    Paig€^  Justice.] 


22b  178  ^ 

49ad  98| 

^b      178  ^HE  People,  e9  rel  Ann  Augusta  Wilcox,  vs.  Morris 

75  AD>868  WiLCOX. 

In  determining  the  question  as  to  the  care  and  custody  of  a  child,  in  a  contest 
between  the  surviving  mother  and  the  grand  parents  respecting  such  care  and 
custody,  the  interest  of  the  child  should  be  the  governing  motive  vrith  the 
oowt ;  and  whenever  that  Is  ascertained,  Judgment  should  be  pronovnced  ao- 
coidingly,  irrespective  of  all  other  considerations. 

Other  things  being  equal,  the  mother  of  a  female  child,  whose  ikther  is  dead,  is 
the  most  proper  person  to  be  intrusted  with  her  nurture,  care  and  custody. 

An  appointment  of  a  guardian,  made  by  a  surrogate,  is  to  be  deemed  valid  until 
rerersed.  It  cannot  be  assailed  in  a  collateral  way,  by  proceedings  upon 
kaieoi  carpuB. 

The  statute  is  imperative  that  upon  an  applicati<m  being  made  to  the  sunogate^ 
ibr  the  appointment  of  a  guardian  of  an  Infknt,  the  surrogate  shall  assign  a 
day  for  the  hearing.  But  if  he  determines  that  notice  to  the  relatives  need 
not  be  given,  he  may  assign  the  day  on  which  the  application  is  presented. 
And  where  there  is  nothing  to  show  that  this  was  not  done,  it  will  be  presmned 
that  the  surrogate  assigned  the  day  of  the  q>plicatiQii,  fbr  the  hearinf. 

The  statute  confers  a  discretion  upon  the  surrogate,  in  respect  to  requiring 
notice  to  be  given  to  the  relatives  of  a  minor,  residing  in  the  county,  of  an 
application  for  the  appointment  of  a  guardian. 

While  a  ehild  is  in  the  eostody  of  its  general  guardian,  duly  afipehiled  by  Ike 
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e,  It  cHUiot  be  deeund  uider  illegal  ImpiiwuMeiit  or  r 
torn  Um  goAidieii's  reAiflel  to  deliver  such  <diild  to  ite  motber. 
UpOD  a  fltatote  writ  of  habeas  oorpoa,  the  powers  of  the  Moer  are  conflDed  to 
the  detennioation  of  the  question  whether  there  is  an  illegal  restraint,  and  if 
so,  to  the  removal  of  the  restniint.    And  In  the  case  of  an  Inflmt,  too  yoang 
to  nMke  a  dioice,  the  officer  most  see  that  the  InftDi  Is  dallTtted  to  lis  legal 


To  this  extent  tbe  writ  wmj  be  esecated  by  a  oommnsioner  at  duunbers. 

A  jnstiGe  of  the  supreme  court,  up6n  a  statutory  writ  of  habeas  corpus,  return- 
able before  him  at  chambers,  possesses  no  other  powers  than  such  as  are  pos- 
Bsssed  by  a  supreme  court  oommissioDer,  under  the  statute.  He  cannot, 
thereftm,  exercise  that  species  of  Jmisdletioii  which  belooga  etdoslvely  to  • 
ooart  of  equity. 

But  upon  a  petition  addressed  to  the  supreme  oourt  in  equity,  and  presented  toa 
Justice  of  the  court  at  chambers,  out  of  term,  such  Justice  hss  power  to  ei>- 
tertain  the  proceedings,  and  to  make  an  order  that  the  care  and  custody  of 
an  ioftnt  child  be  oommittDd  to  its  uTother,  and  that  such  dilld  be  delivered 
owt  by  its  geoerel  guanllan  to  the  nsother,  to  remain  with  her  until  the  ftir* 
thcr  onin>of  the  court. 

A  eouit  of  equity  possesses  a  controlling  and  superinlsnding  power  over  all  guar- 
dians, whether  testamentaty  or  appointed  by  tbe  surrogate.  And  it  will  exer^ 
dse  that  power  by  taking  the  ward  fh>m  the  guardian,  and  delivering  It  to 
Us  molber,  oi'  some  other  person,  whenever  the  interest  <tf  the  ward  reqahes  IL 

PROCEEDINGS  upon  habeas  corpusy  instituted  by  th« 
relator,  to  obtain  tibe  poesesaion  and  custody  of  her  in&at 
daughter.    The  facta  are  set  forth  in  the  opinion  below« 

EL  IL  Mfgaii,  for  the  relator. 

X  A.  Spemcer  and  W.  O.  Merrill^  for  the  respondent. 

Masok,  J.  This  is  a  proceeding  upon  habeas  corpus,  insti- 
luted  by  the  relator,  to  obtain  possession  and  custody  of  her  infant 
daughter,  Theresa  Wilcox,  who  was  eight  years  of  a^e  in  Decem- 
ber last*  The  relator  was  married  to  Nathan  B.  Wilcox,  a  son 
of  the  respondent,  in  February,  1888,  and  who  died  in  February 
last,  leaiving  him  surriving  the  relator,  his  wife,  and  two  infent 
daughters,  Theresa  and  Charlotte ;  Charlotte  being  two  years 
yoanger  than  Theresa.  At  the  time  and  after  the  birth  of 
ThMcHi  the  telator  waa  k  teh  feeftfe  hftalth  tbat  she  im 
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unable  to  have  the  care  and  charge  of  Theresa,  and  she  was 
taken,  when  but  a  few  weeks  old,  to  the  respondent's,  where  she 
has  remained  ever  amce.  Mrs.  Wilcox,  the  wife  of  the  respond^ 
ent,  has  had  the  charge  of  her,  assisted  by  her  daughter.  The 
grand  parents  and  family  hare  become  very  mnch  at^ched  to 
her.  Nathan  B.  Wilcox  became  very  intemperate;  and  in 
July,  1848,  the  relator's  father,  Ira  Wilcox,  who  resided  in 
Oxford,  Chenango  county,  took  her  from  him  and  she  ceased  to 
cohabit  or  live  with  her  husband  from  that  time,  who,  it  would 
seem  from  the  evidence,  continued  to  be  very  intemperate  up 
to  his  death,  and  died  of  delirium  tremens  in  February  last. 
At  the  time  the  &ther  of  the  relator  took  her  home,  in  1848, 
Theresa  had  been  with  her  mother  at  TJtica,  her  then  residence, 
for  a  short  time,  and  the  was  taken  by  the  relator's  father  to  the 
respondent  and  left  there  under  an  agreement  that  he  should 
pay  $52  a  year  towards  her  support,  and  which  sum  he  has 
paid  every  year  since  that  time.  It  would  seem  from  the 
evidence  in  the  case,  that  the  father  of  Theresa  never  made 
any  legal  disposition  of  tiie  custody  or  guardianship  of  this 
child ;  and  his  declarations  in  regard  to  his  desires  as  to  the 
future  custody  of  the  child  are  quite  inconsistent.  If  the  re- 
spondent's  witnesses  are  to  be  credited — and  we  find  no  reason 
to  disbelieve  them — he  verbally  gave  this  child  to  his  mother,  the 
wife  of  the  respondent,  and  enjoined  upon  the  respondent  and  his 
wife  that  they  should  always  take  care  of  her  and  regard  her  as 
they  would  their  own  child.  While  on  the  contrary,  the  relator 
produces  and  proves  letters  written  by  him  during  the  years 
1852  and  1858,  and  some  of  them  after  it  is  alleged  that  he 
had  given  Theresa  to  her  grand  parents.  In  these  letters  he 
expresses  a  strong  desire  that  his  two  daughters  should  be 
brought  up  together  and  by  their  mother,  and  in  two  of  the 
letters  at  least,  expresses  a  determination  to  take  Theresa  from 
her  grand  parents  and  commit  her  to  her  mother,  the  relator. 
In  these  letters  to  his  wife  he  speaks  of  the  difficulty  of  sever- 
ing  the  ties  of  attachment  which  exist  on  the  part  of  the  grand 
parents  towards  this  child,  and  says,  ^I  expect  when  the  time 
comet  far  her  to  go^  there  will  be  a  fuse/*    It  would 
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from  this  correspondence  that  the  father  desired  that  this  child 
should  be  brought  up  by  her  mother  and  with  her  sister ;  and 
it  is  quite  difficnlt  to  reconcile  his  letter  of  Febmary  6th,  1852| 
with  the  idea  that  he  preferred  to  commit  the  custody  of  this 
child  to  the  respondent  and  his  wife  rather  than  to  the  relator. 
Lra  Wilcox,  the  father  of  the  relator,  a  man  of  fortune,  died 
NoTcmber  29, 1852,  making  a  very  handsome  provision  in  his 
will  for  the  two  children  of  the  relator.  They  are  to  receive 
an  annuity  of  $800  each, .  until  they  attain  the  age  of  twelve 
years,  when  it  is  to  be  increased  to  $600,  until  they  attain  the 
sge  of  twenty-one  years,  when  they  are  each  to  receive  a  very 
handsome  estate.  The  relator  has  an  annuity  under  the  will  of 
her  fether  of  $1500.  This  annuity  to  these  two  children  is  by 
will  placed  in  charge  of  the  relator,  "  to  be  expetided  by  her 
in  the  nurture,  maintenance  and  education  of  said  children^ 
snd  this  child  has  no  other  property.  It  seems  from  the  evidence 
in  the  case,  that  after  the  fe.ther  of  the  relator  took  her  home 
in  1848,  he  interdicted  all  intercourse  between  the  relator  and 
her  husband,  unless  short  interviews  were  had  in  the  presence 
of  the  &mily  or  of  some  members  of  it ;  and  it  seems  from  the 
eridence  that  the  relator  never  visited  the  £unily  of  the  respond- 
ent after  phe  separated  from  her  husband  in  1848,  until  after 
the  death  of  her  husband  and  on  the  first  of  June  last,  when 
she  went  to  obtain  Theresa.  She  has  seldom  seen  Theresa 
since  1848,  and  then  only  when  she  was  brought  to  Oxford  by 
her  fether  on  a  visit  for  a  few  days.  She  swears,  however,  that 
she  has  always  been  desirous  of  obtaining  her,  and  having  the 
custody,  nurture  and  education  of  her  herself;  and  it  appears 
from  the  evidence,  that  in  1851  she  made  an  effort  to  obtain 
her,  and  the  consent  of  her  &ther  was  obtained,  but  the  grand 
parents  refiised  to  let  her  go :  the  father  all  the  while  affirm- 
ing that  he  was  willing  she  should  go  if  the  grand  parents 
were  willing,  ,but  they  refusing  she  was  allowed  to  remain. 
The  fiikther  of  Theresa  died  on  the  7th  day  of  February  last, 
wUle  the  relator  was  temporarily  absent  from  the  state  and  in 
Florida ;  and  on  the  10th  day  of  February,  but  three  days 
after  tlM  death  of  the  fether,  the  respondent,  in  the  absence  of 
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the  relator  from  the  state,  was  on  petition  to  the  surrogate  of 
Oneida  ooonty  appointed  general  guardian  of  Theresa.  This 
appointment  was  made  on  the  same  day  of  the  application  and 
without  notice  to  any  of  the  relations^  although  the  application 
shows  that  there  were  relations  living  in  the  county  of  Oneida. 
It  appears  from  the  testimony  given  before  me,  upon  this 
investigation,  that  the  relator  is  a  lady  of  refinement  and  edu- 
cation, entirely  competent  to  have  the  nurture  and  education  of 
her  children  committed  to  her ;  and  it  appears  quite  satisfiM^tory, 
from  the  evidence,  that  the  child  has  been  uncommonly  well 
cared  for  in  the  family  of  the  respondent,  and  that  they  are  very 
much  attached  to  the  child,  and  the  child  very- much  attached  to 
them  ;  and  I  entertain  no  doubt  but  the  wife  of  the  respondent 
has  proved  herself  a  faithful  mother  to  the  child,  and  that  she 
is  entirely  competent  to  the  proper  discharge  of  all  the  dutiee 
of  nurture  and  training,  which  the  interest  of  this  child  may 
require.  And  I  entertain  as  little  doubt,  from  the  evidence  be* 
fore  me,  that  no  detriment  can  arise  to  this  child  fix)m  any  want 
of  respectability  of  the  family  in  which  she  has  been  thus  far 
reared.  The  respondent  and  his  family  have  maintained  a  re- 
spectable standing  and  position  in  society,  and  the  long  acqui- 
escence of  the  relator  and  her  father  in  the  residence  of  this 
child  in  the  respondent's  family  implies  all  this.  I  do  not  attach 
vexy  much  importance  to  the  unguarded,  and  to  say  the  least, 
highly  improper  and  violent  expression  of  the  respondent  at  the 
time  the  relator  called  with  Mr.  Mygatt  to  obtain  her  child* 
They  were  words  spoken  under  a  very  high  state  of  excitement^ 
and  it  is  but  charitable  to  attribute  them  to  an  outburst  of  un«< 
controllable  feeling.  I  cannot  think  the  respondent  is  a  man 
of  general  profanity,  or  of  ungovernable  passions.  The  relator 
having  resided  in  his  &mily  must  have  known  him  well,  and  if 
such  had  been  the  case  I  cannot  think  she  would  have  con^ 
sented  to  have  the  child  remain  so  long  in  his  family ;  and  we 
should  reasonably  expect  that  if  such  was  the  case,  some  general 
evidence  at  least  of  the  fact  would  have  been  given  on  this  in-* 
vestigation.  The  case  is  not  one  free  from  embarrassments,  at 
to  the  duty  of  the  oeort  in  regard  to  the  detenmiiaiticn  wbieb 
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•hoald  be  made  aa  to  the  castody  of  the  child.  I  found,  on  ex* 
ftodniDg  the  child,  that  she  moat  decidedly  prefera  to  remain 
where  aha  ia,  with  her  grand  parenta.  She  expresied  hergelf 
▼eiy  deeided  in  her  preference.  She  appears  to  be  an  active 
aprightly  child,  in  her  ninth  year,  and  when  I  aeked  her  why 
ihe  preferred  to  remain  with  them,  rather  than  go  and  reside  with 
her  mother,  ahe  answered  that  her  mother  was  a  stranger,  and 
that  she  knew  grandpa  and  grandma,  and  1  have  no  doabt  that 
ahe  would  haye  aaid  ahe  loved  them  better  than  her  mother. 
Thia  ia  no  more  than  we  should  expect ;  it  ia  the  infant  heart 
speaking  ita  simple  language  in  behalf  of  those  who  have  nur- 
tared,  led  and  watched  over  it  from  its  first  impressions  and 
rec(dleetiona,  for  a  period  of  almost  nine  years.  It  is  the  hand 
that  has  fed,  the  eye  that  has  watched,  and  the  heart  that  haa 
showered  ita  amiles  and  careaaea  upon  the  infant  for  the  first 
nine  years  of  ita  existence,  that,  may  confidently  claim  its  love  and 
affection  ;  and  if  left  at  that  period  to  determine  fi)r  itself,  no  one 
can  doubt  with  whom  it  would  go.  At  this  tender  age  it  acarcely 
realisea  any  other  mother  than  the  one  who  fills  this  place  in 
its  ohildiah  affections ;  and  I  agree  with  Justice  Patterson  in 
Re  PrettoHj  (5  DowL  ^  Ryl  247,)  where  he  says,  <at 
aeema  to  me  but  mockery  to  ask  a  child  of  nine  years  of  age, 
whether  it  would  aooner  remain  with  a  person  who  brought  it  up 
or  go  with  a  stranger.'^  It  seemed  to  me  on  the  trial  alto- 
gether oaeleea'to  question  thia  child,  and  I  stated  to  the  counsel 
that  I  would  assume  that  the  child  would  prefer  to  live  with 
tboae  who  had  brought  her  up,  and  the  examination  was  only 
made  aa  it  waa  inaisted  on  as  a  duty  devolving  on  the  court. 
The^et,  however,  that  this  child  has  lived  in  the  respondentia 
&mi]y  almost  from  its  birth,  I  might  say,  and  that  she  haa  be- 
come rery  much  attached  to  the  grand  parenta  and  they  to  her, 
18  not  to  be  wholly  overlooked  in  determining  the  queation  before 
OS.  The  aeyering  of  that  connexion  will  cost  both  thia  child 
and  the  grand  parents  some  bitter  pangs.  The  interest  of  the 
diild,  however,  must  be  the  governing  motive  with  the  court, 
aadwhenever  that  is  aacertained,  the  judgmentof  the  court  muat  be 
praminced  accordingly^  irrespeotiTe  of  aU  other  considerationa. 
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As  regards  the  child,  I  entertain  no  doubt  bat  if  placed  with 
her  mother  she  will  soon  become  attached  to  both  her  and  her 
sister ;  that  she  will  soon  learn  to  love  her  mother  as  she  haa 
loved  her  grand  parents.  And  this  it  is  most  certainly  the 
duty  of  the  conrt  to  promote.  By  common  consent,  in  accord- 
ance with  the  dictates  of  nature  and  humanity,  the  mother  is 
regarded  as  the  guardian  by  nature  and  nurture  of  young  chil- 
dren, and  is  no  doubt  generally  better  calculated  than  any  other 
person  to  nurture,  train  and  protect  them,  both  in  sickness  and 
in  health,  in  the  years  of  infancy.  The  wisdom  of  the  common 
law  cannot  be  doubted,  when  it  declares  that  upon  the  death  of 
the  father,  the  mother  becomes  the  guardian  by  nature  and 
nurture  of  the  infant  children.  And  such  is  the  language  of 
the  common  law  in  all  countries  where  the  statute  law  has  not 
broken  in.  (Roach  v.  Gowan,  1  Ves.  R.  158.  Rex  y. 
Waughfard,!  Ld.  Raym.  896.  2  P.  Wms.  116.  McPher- 
son  on  Infants,  66,  72.  3  Atk.  624.  1  Black.  Com.  461. 
Forsyth's  Chistody  of  Infants,  9, 10, 108.  4  Min.  Ch.  R.  80. 
2  Kent's  Com.  148, 149.  1  Russell,  21.  6  Greenl.  462.)  I 
cannot  but  attach  some  importance,  in  determining  the  question 
before  us,  to  the  fact  that  the  only  property  which  this  infant 
has  for  her  education  and  support,  is  by  the  will  of  her  maternal 
grandfather  placed  in  charge  of  the  mother,  to  be  by  her  ex- 
pended for  the  benefit  of  the  child:  and  it  is  in  my  opinion 
quite  important  to  the  welfare  and  happiness  of  these  two  sisters, 
who  hitherto  have  been  strangers  to  each  other,  that  they  should 
be  brought  up  and  educated  together.  There  is  some  two  years 
difference  in  their  ages,  and  they  should  be  brought  together, 
that  they  may  learn  to  love  each  other  and  regard  each  other  as 
sisters,  and  be  taught  the  important  duties  of  the. relation  in 
which  they  stand  to  each  other,  and  to  theirmother.  {Forsyth's 
Custody  of  Infants,  85.  2  Serg.  ^  Rawle,  174.  Whites 
Eq.  Ccis.  172.)  There  is  another  feature  of  this  case  which  it 
seems  to  me  is  entitled  to  very  considerable  consideration  in 
determining  the  question  before  us.  It  is  the  relation  which 
exists  between  the  relator,  and  the  respondent  and  his  fiunily. 
It  is  quite  apparent  from  the  evidence  before  me,  that  they  are 
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not  of  one  hoiuahdd ;  and  I  can  eome  to  no  other  eonolttston, 
from  the  evidence  before  me,  than  that  if  this  child  is  to  continne 
to  reside  in  the  fiimilj^of  the  respondent,  she  will,  in  all  probv 
bility,  grow  up  a  comparative  stranger  to  her  mother  and  sister. 
This  is  a  result  which  woold  be  deplorable  indeed  to  the  inter* 
eat  and  happiness  of  both  of  these  infants,  and  one  which  should  be 
avoided  if  it  can  be,  without  bringing  still  greater  prejudice  upon 
thia  child.  For  these  and  other  considerations  which  might  be 
suggested,  I  have  come  to  the  conclusion  that  the  interest  of 
this  child  would  be  best  promoted  by  committing  its  custody  to 
the  mother.  ''  She,"  as  has  been  well  expressed  by  the  late 
chancellor  of  this  state,  "  all  other  things  being  equal,  is  the 
most  proper  person  to  be  intrusted  with  such  a  charge.  The 
law  of  nature  has  given  her  an  attachment  for  her  infant  off* 
spring,  which  no  other  relative  will  be  likely  to  possess  in  an 
equal  degree ;  and  where  no  sufficient  reason  exists  for  depriving 
her  of  the  care  and  nurture  of  her  child,  it  would  not  be  a  proper 
exercise  of  discretion  in  any  court  to  violate  the  law  of  nature 
in  thb  respect"  (The  People  v:  Mereein^  8  Paige's  R.  47-) 
In  attaining  this  conclusion,  however,  I  have  not  been  unmindful 
of  the  &ct8  appearing  on  this  application,  calculated  to  detract 
SMnewhat  from  the  force  of  these  remarks,  as  applicable  to  the 
present  case.  The  fiiot  that  this  child  has  been  reared  to  almost 
the  age  of  nine  years  a  comparative  stranger  to  her  mother,  and 
her  mother  a  comparative  stranger  to  her,  with  the  consequent 
fiiet  of  die  affections  of  the  child  having  been  so  long  bestowed 
apon  the  grand  parents,  is  calculated  to  render  somewhat 
doabtfU  this  application  of  the  rule  above  stated,  in  its  full 
fcroe^  to  the  case  under  consideration.  And  when  we  add  to 
this  what  we  should  naturally  expect  to  exist  in  this  case,  the 
&et  thftt  finr  almost  seven  years  the  relator  has  bestowed  her 
almost  undivided  affection  upon  the  younger  sister,  Charlotte,  it 
is  not  without  some  misgivings  as  to  the  accuracy  of  the  judg^ 
ment  which  removes  the  child  from  its  present  abode.  The  re- 
lator, as  mother  of  these  children,  will  undoubtedly  have  to 
•uiBoiat  many  embarrassments  and  difficulties  wUieh  do  not 
&U  to  the  lot  of  molihen  generally.  If  Theresa  is  plMcd  under 
Vol.  XXTT.  24 
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her  charge  and  conti*ol  she  will  have  to  gain  the  affections  of  a 
child  literally  ^veaned  from  her,  and  whose  affections  have  for  so 
many  years  been  bestowed  upon  another,  and,  having  by  her 
side  at  the  same  time  a  younger  sister,  who  I  doubt  not  has 
been  accastoined  to  share  alone  &  mother's  affections.  This 
young  child  must,  of  course,  be  taught  to  know  why  another  has 
come  to  share  with  her  a  mother's  affections  and  pegard,  and  it 
will  require  all  of  a  mother's  tenderness  and  fortitude  to  meet 
all  the  conflicting  interests,  and  rear  these  children  amid  the 
jealousies  and  diflBculties  which  naturally  arise  amongst  children 
of  the  same  family  after  so  long  a  separation.  This,  however, 
can  all  be  done.  The  mother  is  competent  to  perform  just  such 
a  task.  These  seeming  diiBcuIties  will  all  give  w*ay  before  a 
mother's  wise  training  and  counsel ;  and  I  doubt  not,  from  the 
evidence  before  me,  that  the  relator  is  abundantly  competent  to 
discharge  these  delicate  and  highly  responsible  duties  which  she 
is  so  desirous  for  the  welfare  of  her  children  to  take  upon  her- 
self. I  shall  therefore  deem  it  my  duty  to  commit  the  posses- 
sion of  this  child  to  the  motner,  unless  it  should  be  found  that 
there  are  legal  difficulties  and  objections  in  the  way. 

This  brings  me  to  consider  the  legal  objections  raised  by  the 
counsel  for  the  respondent.  It  is  claimed  and  insisted  in  this 
behalf,  that  the  respondent  is  the  legally  constituted  guardian 
of  this  child,  and  as  such  is  entitled  to  her  custody  and  control. 
I  am  entirely  satisfied,  after  a  careful  examination  of  the  matter, 
that  the  appointment  of  the  respondent  by  the  surrogate  of 
Oneida  as  the  general  guardian  of  Theresa  is  valid  until  reversed, 
and  that  it  cannot  be  assailed  in  this  collateral  way,  by  pro- 
ceedings upon  habeas  corpus.  ( The  King  v.  Hopkins^  7  East^ 
679.  Ea;  parte  Hopkins,  8  P.  Wms.  155.  The  King  v. 
Delevaly  8  Burr.  1486.  10  Ves.  R.  66,  note  4.  The  People  v. 
Merceiny  8  Paiges  R.  47.)  There  are  three  objections  raised 
to  the  legality  of  this  apportionment.  The  first  is,  that  the 
surrogate  did  not  assign  a  day  for  the  hearing,  but  made  the 
appointment  on  the  same  day  the  petition  was  presented.  The 
statute  seems  to  be  imperative  that  the  surrogate  shall  assign 
a  day.    (2  R.  8. 157,  i  5.    9  Paiges  R.  206.)    The  surrogate 
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mnj  assign  the  day  on  which  the  application  is  presented,  if  he 
shall  determine  that  notice  to  the  relatives  need  not  be  given. 
There  is  nothing  in  the  papers  to  show  that  this  was  not  done. 
Wo  mnst  presnme,  therefore,  that  the  surrogate  assigned  the 
day  of  the  application  for  the  hearing. 

The  second  objection  is,  that  no  notice  of  the  application,  or 
of  the  hearing,  was  given  to  the  relatives  of  the  minor  residbg 
in  the  eoanty.  The  answer  to  this  objection  is,  that  the  statute 
confers  a  discretion  upon  the  surrogate,  in  this  respect.  The 
statute,  as  originally  framed  and  enacted  in  the  revised  statutes, 
seems  to  have  contemplated  that  all  of  the  relatives  residing  in  the 
county  should  be  notified.  (2  R.  S.  151,  i  5.)  But  the  act  of 
1881  has  modified  the  provisions  of  the  revised  statutes  in  this 
respect,  by  declaring  that  notice  shall  be  required  to  be  served 
on  such  relatives  only  of  the  minor  as  the  surrogate  shall  direct 
{Laws  of  1847,  p.  582,  i  44.  9  Paige^s  K  207.)  There  is 
nothing  in  the  papers  before  me  to  show  that  this  statute  was 
not  complied  with.  The  third  objection  is,  that  the  application 
to  the  surrogate  was  fraudulent  in  alleging  the  residence  of  the 
relator  in  Florida,  when  the  petitioner  knew  she  was  a  resident 
of  this  state.  We  cannot  attach  much  importance  to  this  ob- 
jection, for  there  is  nothing  in  the  statute  which  would  require 
notice  to  be  given  to  the  relator,  as  her  residence  was  in  the 
county  ofCl^enango;  and  besides,  I  have  not  been  able  to  dis- 
cover the  fraud  in  this  respect  imputed.  The  respondent  being 
the  lawfully  constituted  guardian  of  the  infixnt,  and  possessing 
under  the  statute  the  same  powers  of  a  testamentary  guardian, 
(2  R  &\  157,  i  9;  Id.  150,  }  1.)  it  is  claimed  and  insisted, 
that  while  this  child  is  in  the  custody  of  the  respondent,  she 
cannot  be  deemed  under  illegal  imprisonment  or  restraint,  by 
his  simple  refusal  to  deliver  her  to  the  relator.  This  position, 
it  seems  to  me,  is  too  clear  to  require  discussion  or  elucidation. 
I  will  not  go  through  with  a  review  of  the  cases  to  prove  this 
position.  This  labor  has  been  moat  faithfully  performed  by 
Judge  Duer  of  the  superior  court  of  the  city  of  New  York,  in 
the  case  of  The  People  v.  Porter,  (1  Duer,  709,  719,  720.)  I 
will  content  myself  by  referring  to  the  opinion  of  Judge  Duer 
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in  that  ease,  and  to  the  opinion  of  Judge  Coleridge  in  the  ease  of 
The  King  v.  OreenkiU^  (4  Add.  ^  E.  642,)  where  the  tme  mla 
upon  this  subject  is  most  lucidly  enunciated.  In  the  latter  case 
the  learned  Justice  Coleridge,  in  speaking  upon  this  subjecti 
says,  "  a  habeas  corpus  proceeds  on  the  fact  of  illegal  restraint.'' 
He  adds,  ^'  where  the  writ  is  obeyed,  and  the  party  brought  up 
18  capable  of  using  a  discretion,  the  rule  is  simple  and  disposes 
of  many  cases,  namely,  that  the  indiyidual  who  has  been  under 
restraint  is  declared  to  be  at  liberty,  and  the  court  will  eyen 
direct  that  the  party  shall  be  attended  home  by  an  officer,  to 
make  the  order  effectual.  But  where  the  person  is  too  young 
to  haye  a  choice,  we  must  refer  to  legal  principles  to  see  who  ia 
entitled  to  the  custody,  because  the  law  presumes  that  where 
the  legal  custody  is,  no  restraint  exists."  In  the  case  of  Th& 
People  V.  Porter^  Judge  Duer,  after  quoting  the  language  of 
Justice  Celeridge,  supra,  with  approval,  adds,  ''an  infant  of  such 
tender  years  as  to  be  incapable  of  rationally  expressing  its 
wishes,  which  is  all  I  can  understand  by  incapable  of  making  a 
choice,  is  of  necessity  under  restraint ;  and  in  order  to  deter* 
mine  whether  the  restraint  is  legal,  the  court  must  determine  to 
whom  the  custody  belongs,  (1  Duer^  719,  720 ;)  and  in  order 
to  remove  the  illegal  restraint,  the  court  must  see  that  the  infant 
18  delivered  to  its  legal  custodian."  {Id.)  To  this  extent  I  en* 
tertain  no  doubt  the  legitimate  office  of  our  statute  writ  of  ha* 
beas  corpus  extends,  and  to  this  extent  it  may  be  executed  by 
a  commissioner  at  chambers.  I  am  saved  the  necessity  of  an 
argument  to  prove  that  the  extent  of  the  office  of  our  statute 
writ  (^  habeas  corpus  is  the  removal  of  the  illegal  restraint  of 
the  party  brought  up  by  the  writ,  by  the  very  able  and,  it  seems 
to  me,  conclusive  opinion  of  Judge  Duer  in  the  case  of  The 
People  V.  Porter,  above  referred  to^  (1  Duer,  709.)  in  whioli 
opinion  his  associates.  Chief  Justice  Oakley  and  Judges  Camp* 
bell  and  Bosworth,  concurred.  I^  therefore,  I  am  to  regard  the 
present  writ  purely  as  the  statute  writ,  which  I  am  to  execute 
as  commissioner  under  the  statute,  then  it  seems  to  me  very 
dear  that  my  powers  are  confined  within  the  rule  above  indi* 
eatsd.    If  so,  I  need  not  add  tiiattka  relator  eiMMA  have  4ht 
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fditf  amigbt  by  this  writ  upon  these  prooeedings ;  for  wbile  tbe 
in&Dt  of  nine  years  of  age,  wbo,  as  we  haye  seen,  is  incapable 
ef  exercising  any  discretion,  is  in  tbe  custody  of  its  legally  con* 
stitated  guardian,  tbe  person  to  whom  tbe  law  confides  it,  it 
cannot  be  said  to  be  under  illegal  restraint ;  where  the  legal 
custody  is,  in  sucbti  case,  there  is  no  restraint 

Tbe  counsel  {or  tbe  relator  claimed  and  insisted,  upon  tbe 
argument  of  this  case,  that  upon  this  writ  and  these  proceedings, 
I  possessed  all  tbe  powers  of  tbe  late  court  of  chancery,  and 
that  admitting  the  legal  custody  of  this  child  to  be  with  the  re* 
spondent,  a  court  of  equity  possesses  a  controlling  and  superin- 
tending power  OTcr  all  guardians,  and  will  take  the  infiint  from 
the  guardian  and  deliyer  it  to  another,  whenever  the  welfiure  and 
interest  of  the  infant  requires  it.  The  question  presented  is  one 
of  jurisdiction.  If  I  am  to  be  considered  as  inyested  with  the 
powers  of  tbe  court  of  chancery,  in  tbe  execution  of  the  proceed* 
iags  upon  this  writ,  then  there  is  no  question  of  jurisdiction* 
The  power  of  a  court  of  equity  in  such  a  case  is  not  to  be  ques- 
tioned. It  rests  upon  undoubted  authority,  and  I  will  content 
asyself  with  a  reference  to  a  few  cases.  (De  McmneviUe  y* 
De  MamMvillej  10  Ves.  5.  Creuse  v.  Hunter j  2  Cox^s  Cos. 
S42.  WeUe$lejf  y.  WeUesley,  2  BligKs  Par.  Rep.  K  S.  124. 
IDw  4-  CfarA,  152.  6  Paige,  597.  8  id.  47.  FarspMs 
OiHody  of  Infants,  10ijl05.  Whiie?sEq.  Cos.  500.  2&ory's 
Eq.Jur.  ilMl.  2  KenfsCom.  22:i,Sd  ed.  2John.Ch.IL 
4S^.  8  Cawen,  859.)  The  jurisdiction  is  the  same  over  tea- 
tamentaxy  guardians  and  guardians  appointed  by  the  surrogate, 
ss  it  is  over  guardians  appointed  by  the  court  itself.  (2  JbAn. 
a.  IL  439.  8  CowoHj  850.  8  Paige,  47.  2  Kent's  Com., 
227,  3d  ed.  4  Jbhn.  Ch.  R.  80.)  Under  the  exercise  of  this 
jurisdiction  a  court  of  equity  will  control  the  guardian,  by  taking 
from  bim  tbe  infant  and  delivering  it  to  its  mother,  or  other  per^ 
son,  wboMver  tbe  interest  of  the  infant  requires  it.  And  were 
dMsaoie  facts  which  have  been  established  in  this  investigation 
to  sppear  before  me  at  any  stated  term  of  tbe  court,  either  by 
.  or  in  a  plenary  suit,  I  should  deem  it  my  duty,  for  the 
\  above  stilted,  to  order  and  direct  tbe  reepoadsnt  to  de* 
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liver  this  child  to  the  relator.  I  entertain,  however,  rery  great 
dottbt  as  to  m;  right  to  do  so  upon  these  proceedings.  My 
right  to  do  so  involves  a  question  of  jurisdiction,  and  after  the 
most  careful  examination  and  deliberate  reflection  I  have  been 
able  to  bestow  upon  it,  I  have  come  to  a  conclusion  adverse  to 
my  jurisdiction.  I  will  proceed  very  briefly -to  state  the  reasons 
which  have  induced  this  conclusion  :  I  have  shown  in  a  former 
part  of  this  opinion  that  this  child,  while  in  the  custody  of  the 
respondent,  is  under  no  illegal  restraint,  and  that,  confining  my 
authority  to  the  strict  and  legitimate  office  of  the  statute  writ 
of  habeas  corpus,  this  infant  must  bo  left  with  the  respondent| 
its  legally  constituted  guardian.  In  the  second  place,  I  take  it 
to  be  very  clear,  that  as  this  writ  was  issued  and  returnable 
before  me  at  chambers,  I  do  not  possess  any  of  the  powers  which 
belong  to  a  court  of  common  law,  under  a  common  law  writ  of 
habeas  corpus  ;  for  the  common  law  writ  can  only  be  granted 
upon  a  motion  in  court.  {The  People  v.  Porter^  1  Duer^  714. 
4  Bac.  Ab.  575,  Bouv.  ed.,  tit.  Habeas  Corpus^  (fi)  4.  8  BUuA. 
Com,  152.)  And  were  I  at  liberty  to  treat  the  present  as  a 
common  law  writ,  and  in  pronouncing  niy  judgment  to  assume 
the  powers  not  indeed  of  chancery  but  of  common  law  courts, 
it  is  exceedingly  doubtful  whether  I  would  be  justified  in  making 
the  order  desired.  (1  Duer^  716  to.  728*  and  cases  thet^e  referred 
to.)  It  remains  to  be  considered  whether  this  power  is  possessed 
by  me,  in  the  execution  of  this  writ,  in  virtue  of  the  chancery 
powers  conferred  upon  the  supreme  court  and  the  justices 
thereof. 

The  supreme  court,  as  at  present  organized  in  this  state, 
possesses  all  the  powers  of  the  late  supreme  court  and  the  court 
of  chancery ;  and  by  the  76th  section  of  the  judiciary  act,  com'^ 
monly  so  called,  the  justices  of  the  present  supreme  court 
possess  all  the  powers  and  jurisdiction  of  the  former  justices 
of  the  supreme  court,  the  chancellor,  the  vice  chancellor  and 
circuit  judges.  {Laws  of  1849,  p.  823,  i  16.)  The  argument 
submitted  by  the  counsel  for  the  relator  upon  this  branch  of  the 
case  is  substantially  this :  that  as  a  justice  of  the  supreme 
ooort  I  possess  all  tiie  powers  of  the  late  ohancellor,  and  that 
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u  the  court  of  chancery  is  always  open,  and  the  chancellor 
could  issue  the  writ  out  of  his  court  at  any  time,  on  an  appli- 
cation to  him,  in  virtue  of  his  common  law  powers,  a  justice 
of  this  court  can  do  the  same.  I  entertnin  no  doubt  of  the 
soundness  of  this  argument.  I  do  not  doubt  that  upon  a  proper 
petition  to  me  at  chambers,  invoking  the  exercise  of  the  equity 
powers  of  the  supreme  court,  I  might  grant  the  order  directing 
the  issning  of  the  writ  out  of  that  court,  and  making  it  return- 
able therein.  The  late  chancellor  possessed  the  power  to 
execute  this  writ  as  a  commissioner,  under  the  statute.  (2  R,  S. 
563,  i  25.  8  Paige,  47.  25  Wend.  95.)  The  power  to  execute 
this  writ  was  also  an  incident  to  his  court.  It  is  an  inherent 
power  in  the  court  of  chancery,  derived  from  the  common  law. 
(8  Paiffe,  47.  25  Wend.  95.)  The  practice  of  the  late  chan- 
cellor was  to  issue  the  writ  out  of  his  court,  under  the  seal 
of  that  conrt,  returnable  before  the  chancellor  in  the  court  of 
chancery.  (8  Paige,  47.  25  Wend,  95.)  If  the  chancellor 
assumed  to  execute  the  statute  writ  of  habeas  corpus  as  a  com- 
missioner under  the  statute,  his  powers  were  the  same  as  those 
of  a  supreme  court  commissioner.  It  becomes  important  to 
inquire,  therefore,  whether  I  am  to  regard  this  application  and 
the  proceedings  upon  this  writ,  as  had  before  me  as  a  justice 
of  the  supreme  court,  or  a  commissioner  under  the  statute,  or 
as  a  proceeding  in  a  court  of  equity.  The  petition  presented 
to  me,  and  the  proof  annexed  thereto,  it  seems  to  me,  must 
settle  this  question.  The  petition  itself  conforms  to  the  strict 
requirement  of  the  statute.  This  and  the  accompanying  proofs 
show  that  the  design  of  the  applicant  was  not  only  to  lay  the 
feundation  for  the  statute  writ,  but  also  to  make  the  proofs  re- 
quired on  an  application  to  a  commissioner  not  residing  within 
the  county  where  the  infant  is  detained. 

If  the  application  be  to  one  of  the  officers  named  in  the 
statute  as  commissioner,  the  application  must  be  to.  an  officer 
residing  in  the  county  where  the  person  to  be  brought  up  is 
illegafly  detained.  If,  however,  there  be  no  such  officer  within 
the  county,  or  if  he  be  absent,  or  for  any  cause  incapable  of 
aetbg,  or  if  such  officer  shall  have  refused  to  grant  such  writy 
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then  the  application  may  be  made  to  some  officer  haying  author- 
ity, residing  in  any  adjoining  county.  The  statute  (2  J2.  £^ 
564,  }§  25,  26)  provides  that  whenever  an  application  for  such 
a  writ  shall  be  made  to  any  officer  not  residing  within  the  oountji 
proof  shall  be  made  of  the  facts  above  stated,  before  the  officer 
shall  be  allowed  to  issue  the  writ.  The  relator  made  this  proof 
before  me.  If  the  application  were  to  the  equity  side  of  the  su* 
preme  court,  no  such  proof  is  required.  But  again,  no  order 
was  entered  with  the  clerk  of  the  court  awarding  the  writ,  as  is 
customary.  The  writ  was  issued  out  of  the  supreme  court,  and 
as  was  customary  when  issued  out  of  the  court  of  chancery. 
(25  Wend.  95.)  This  writ  itself  is  not  returnable  in  the 
supreme  court,  nor  is  it  returnable  before  me  in  the  supreme 
court,  as  was  the  form  of  the  chancellor's  writ. 

Upon  the  return  of  the  writ  the  respondent  moved  to  supers 
sede  or  quash  the  writ,  for  the  reason  that  the  special  county 
judge  of  Oneida  was  authorized  to  execute  the  writ,  and  that 
he  was  not  absent  from  the  county,  and  had  not  been  applied  to 
to  issue  the  writ ;  and  upon  this  motion  it  was  not  even  sng- 
gested  by  counsel,  nor  did  the  idea  for  once  occur  to  me, 
that  this  was  to  be  deemed  a  writ  issued  by  the  court.  It 
seems  to  me,  therefore,  that  if  a  judge  at  chambers  can  ever 
be  justified  in  acting  at  the  same  time  and  in  the  same  pro- 
ceeding in  a  double  capacity,  it  is  quite  clear  that  I  cannot  do 
so  on  the  papers  before  me,  if  I  felt  inclined  to  do  so.  I  am 
entirely  satisfied  that  upon  this  writ  I  possess  no  other  powers 
than  such  as  are  possessed  by  a  supreme  court  commissioner 
under  the  statute,  and  that  consequently  I  cannot,  without  a 
usurpation  of  authority,  assume  or  exercise  that  species  of 
jurisdiction  which  belongs  exclusively  to  a  court  of  equity.  I 
am  aware  that  some  of  the  common  law  judges,  in  speaking  of 
the  discretionary  power  of  the  court  upon  habeas  corpus  in 
the  case  of  infiints,  have  spoken  quite  loosely  on  this  subject^ 
but  this  was  in  cases  of  writs  issuing  out  of  the  court  where  the 
common  law  powers  might  be  exercised ;  but,  what  is  a  little 
remarkable,  in  all  these  cases  the  exercise  of  that  discretion 
was  declined.    I  have  examined  with  some  care  all  of  the 
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I  refeired  to  upon  the  argament,  and  many  others,  and  I  do 
not  hesitate  to  declare  that  no  adjudged  case  can  be  found  in 
the  books  where,  in  the  ezeontion  of  this  writ,  a  jndge  at  cham- 
bers has  assumed,  upon  the  &cts  appearbg  ip  this  case,  to 
grant  the  relief  sought.  It  only  remains  for  me  to  say,  that  as 
I  find  that  Theresa  Wilcox  is  not  '^  imprisoned,  detained,  con- 
fined or  restrained  of  her  liberty  in  any  manner  or  upon  any 
pretense  whateyer,'^  and  as  I  have  come  to  the  conclusion  that 
I  haye  no  jurisdiction  to  grant  that  equitable  relief  in  the 
premises  which  belongs  to  a  court  of  equity,  all  further  pro- 
ceedings upon  this  writ  must  be  dismissed,  without  prejudice 
however  to  the  rights  of  the  relator  upon  any  subsequent  appli- 
cation by  petition  or  otherwise. 

TJpoir  the  determination  of  the  proceedings  aboYC  mentioned, 
upon  the  writ  of  habeas  corpus,  on  the  22d  day  of  Augusti 
1854^  the  said  Ann  Augusta  Wilcox  presented  to  Justice 
Mason  her  petition,  setting  forth  the  proceedings  had  upon 
the  said  writ  of  habeas  corpus  and  all  the  depositions  taken  upon 
sud  proceedings,  both  in  behalf  of  the  relator  and  the  respond- 
ent, and  setting  forth  her  claim  to  the  custody  of  the  said 
in&nt,  assigning  various  reasons  why  the  custody  of  the  said 
in&nt  should  be  given  to  her  for  nurture  and  training.  This 
petition  was  addressed  to  the  supreme  court  ip  equity,  and  pre- 
sented to  the  said  justice  at  chambers,  ^out  of  term ;  who 
thereupon  granted  an  order  that  the  said  Morris  Wilcox  show 
CMise  before  him,  at  his  office  in  Hamilton,  on  the  Slst  day  of 
August  then  inst.,  why  the  prayer  of  the  said  petition  should 
not  be  granted  and  the  custody  of  the  said  child  committed  to 
the  petitioner.  Upon  the  day  named  for  that  purpose,  the 
parties  appeared  before  the  said  justice ;  and  the  said  defend- 
ant, by  his  counsel,  made  the  following  objections,  and  argued 
the  same  before  the  said  justice 

"  First.  That  this  motion  cannot  be  heard  upon  the  papers 
served ;  because,  1st,  the  affidavit  and  papers  were  not  made  in 
this  proceeding,  but  in  a  former  and  different  proceeding,  in 
which  they  had  been  used,  and  that  they  belonged  to  such 
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former  proeeedingfl ;  2d,  that  they  are  not  applicable  to  HtdB 
proceeding. 

Second.  That  this  is  not  a  motion  that  can  be  made  and  heard 
at  chambers,  bnt  that  it  should  be  made  and  heard  at  and  in  a 
regular  appointed  term  of  this  court,  if  at  all. 

Third.  That  this  proceeding  is  for  the  enforcement  of  an 
alleged  right,  and  should  be  enforced  by  an  action  oommenced 
in  the  usual  way  under  the  code  of  procedure,  or  by  petition  at 
a  regular  term  of  this  court. 

Fourth.  That  the  said  justice  has  no  jurisdiction  to  hear  and 
determine  tine  matter  in  controTersy  at  chambers  and  grant  the 
order  asked  for,  and  that  the  proceeding  cannot  be  had  in 
the  county  of  Madison,  but  should  be  had  in  the  county  of 
Oneida." 

The  hearing  upon  the  said  petition  was  by  consent  of  parties 
adjourned  to  the  20th  day  of  September  thereafter,  and  the 
question  raised  as  to  the  jurisdiction  of  the  said  justice  waa 
reserved,  and  in  tiie  meantime  the  question  of  jurisdiction 
examined ;  and  on  the  said  20th  of  September,  before  any  f«ir> 
ther  proceedings  were  had  on  said  petition,  said  justice  an* 
nounced  to  the  parties  that  he  had  examined  the  question  of 
the  jurisdiction  of  a  justice  of  the  supreme  court  to  entertain 
such  a  petition  at  chambers,  out  of  term,  and  had  come  to\the 
conclusion  that  sqch  jurisdiction  existed  in  the  justtces  of  the 
supreme  court,  and  that  he  should  entertun  the  proceedings 
upon  said  petition.  The  respondents  did  not  appe«r  further 
upon  said  proceedings.  The  petitioner  proved  her  case,  and 
the  said  justice  on  the  said  20th  day  of  September,  1854,  made 
an  order  that  the  care  and  custody  of  said  Theresa  Wilcox  be 
committed  to  her  mother,  the  petiticmer,  and  that  she  be  delir- 
ered  over  by  the  respondent^  her  guardian,  to  her  mother,  there 
to  remain  until  the  further  order  of  tiie  court  The  said 
petition  being  filed  and  the  order  duly  entered,  and  a  copy 
thereof  served  on  the  respondent,  he  appealed  from  the-  whole 
of  the  said  order  to  the  general  term.  The  case  was  argued 
in  the  general  term  and  die  order  affirmed,  and  tfhe  respondent 
appealed  to  the  court  of  appeals,  where  the  case  yn»  argued 
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and  the  order  was  affirmed.  The  main  qoMtion  orgoad  aai4 
discttssed.  bath  in  the  general  term  of  the  supreme  court  and 
in  the  court  of  appeals  was,  whether  a  justice  of  the  supreme 
court  has  the  authority,  out  of  term,  to  entertam  petitions  and 
proeeedings  in  equity;  and  the  determination  of  this  case 
settles  the  question  that  such  jurisdiction  is  possessed,  and  may 
be  exercised  out  of  term. 

[At  Chambers,  September  20, 1864.    Masonf  Juatioo.] 


Ohrtstie  and  wife  vs.  Phyfb  and  others. 

A  iegtalor,  Vy  his  wiU  ezecntedpievfouB  to  the  revised  statutes,  after  piOTidiiig 
for  his  two  eldest  daoghten,  gave  to  his  daughter  M.  a  house  and  lot  ia 
ParUtioQ  street  in  the  city  of  New  Tork,  to  her  aztd  to  ''  her  heirs  and  as- 
signs foreyer,"  with  the  qnaliilcation,  howeyer,  that  if  she  died  "  unmarried 
and  without  kaving  a  child  her  sanlying,"  tlien  aU  her  share  of  his  estate, 
both  real  and  perBonal,  was  to  go  to  her  sisters,  or  their  ddldren,  as  the 
case  might  be.  HM,  that  M.  took  an  estate  in  fbe,  defiaasibto  bylaw  in  the 
erent  of  her  dying  before  her  father,  and  defeasible  by  will  in  the  event  of  her 
dying  after  him,  leaving  no  issae.  And  M.  having  afterwards  married,  and 
Joined  with  her  hosband  in  convoying  the  honse  and  lot  in  Partition  street  to 
thedefi»daiitP.anddied,leavhigis8ne,£.  the  wilb  of  the  plaintiff;  Md  fur- 
ikar,  that  her  estate  in  fee  vested  and  became  abeolnte  ip  her,  and  as  a  oonae- 
qoBDoe  in  P.  her  grantee ;  and  that  upon  M.'s  death  the  property  did  not  go 
toE.    Clbrke,  J.  dissented.  -/M^  *»   tv^y^tJ' Ay»A^*^yv%^  e^y^i    ^   f(%j^    ijUA^ 

AWEKL  by  the  defendants  from  a  judgment  rendered  at  a  \l^^  h,  Jf4 
special  term,  after  a  trial  at  the  circuit.  The  action  was  tnWj  vv^ 
fiir  the  recovery  of  the  possession  of  a  house  and  lot,  now 
known  as  No.  198  Fulton  street,  in  the  city  of  New  York, 
hut  fbrmerly  known  as  lot  No.  82  Petition  street.  The  phiin* 
liSi  claimed  to  recover  the  same  in  the  right  of  Elizabeth  L. 
Ghryetie,  who  is  the  daughter  and  only  surviving  child  of 
ICargaret  Thornton  Ludlow,  wife  of  Charles  Ludlow,  (formerly 
Margaret  Themton  Mackaness,)  under  and  by  virtue  of  the 
iriU  of  Thomas  Mackaness,  (&ther  of  said  Margaret,  and  grand- 
&(kr  of  eaid  Eliaabeth,)  who  in  1807  died  seised  of  the  prem* 
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ises ;  and  the  defendants  claimed  to  be  the  absolute  owners 
thereof,  by  title  derived  from  said  Charles  Ludlow  and  wife, 
Mrs.  Ludlow  having  as  they  alleged  acquired,  under  and  by 
virtue  of  said  will,  an  estate  in  fee  simple  absolute  in  said 
premises.  The  complaint  alleged,  1st.  That  Thomas  Mackaness 
being  seised  and  possessed  in  fee  of  the  house  and  lot  No.  82, 
adjoining  Partition  street,  in  and  by  his  last  will  and  testament^ 
dated  the  15th  of  February,  1806,  and  executed  with  the  solem- 
nities then  prescribed  by  law  for  devising  and  passing  real 
estate  in  fee,  devised  said  house  and  lot  to  his  daughter  Mar- 
garet Thornton  Mackaness,  her  heirs  and  cissigns  forever;  but 
if  his  daughter  should  die  unmarried  and  without  leaving  a 
child  her  surviving,  then  said  testator  gave,  devised  and  be- 
queathed said  house  and  lot,  and  also  all  such  other  parts  of 
his  real  and  personal  estate  as  by  that  his  will  were  given, 
devised  and  bequeathed  to  her,  to  his  daughters  Elizabeth 
Harvey  and  Mary  Prowitt,  their  heirs  and  assigns  forever,  in 
equal  parts  to  be  divided ;  but  if  his  said  daughter  Margaret 
should  die  either  before  or  after  his  decease,  leaving  lawful 
issue,  then  he  gave,  devised  and  bequeathed  the  part  and  parts, 
share  and  shares,  of  his  real  and  personal  estate,  by  that  his 
will  given,  devised  and  bequeathed  to  her,  unto  such  child  or 
children,  if  one  only,  to  him  or  her  solely,  and  his  or  her  heirs 
and  assigns  forever,  if  more  than  one,  to  them,  their  heirs 
and  assigns  forever,  equally  to  be  divided  between  them,  share 
and  share  alike ;  and  in  case  his  said  daughter  Margaret  should 
die  without  lawful  issue,  and  if  at  her  death  either  of  his  said 
daughters,  Elizabeth  Harvey  and  Mary  Prowitt,  should  then 
be  dead,  and  should  have  a  child  or  children  then  living,  the 
said  testator  gave,  devised  and  bequeathed  the  part  or  parts, 
share  or  shares,  of  his  real  and  personal  estate,  devised  and 
bequeathed  to  their  respective  mothers,  so  being  dead,  to  such 
child  or  children,  if  one  only,  to  him  or  her  the  whole,  and  to 
his  or  her  heirs  and  assigns  forever,  and  if  more  than  one,  to 
them,  their  heirs  and  assigns  forever,  in  equal  parts  to  be  di- 
vided. 2d.  The  death  of  the  testator  shortly  after  the  making 
of  his  will>  leaving  it  in  full  force,  and  in  the  seisin  and  posses^ 
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iioii  of  the  premises.  Sd.  The  proving  and  admitting  to  pro- 
bate of  the  will  in  due  form  of  law.  4th.  That  by  yirtne  of 
the  will,  said  Margaret  Thornton  Mackanese  entered  into  pos- 
aeseion  of  the  premises,  and  became  seised  thereof  for  the 
estate,  and  became  subject  to  the  devises,  d&c.  in  the  events  and 
upon  the  happening  of  the  several  contingencies  in  the  said 
will  mentioned.  5th.  That  the  said  Margaret  afterwards  inter- 
married with  Charles  Lndlow,  by  whom  she  had  lawful  issue, 
vis.  three  children,  the  eldest  of  whom  is  Elisabeth  L.  Ghrys- 
tie,  (one  of  the  plaintiffs ;)  and  of  the  other  two,  one  was  still- 
bom,  and  the  other  survived  only  a  few  days  after  its  birth. 
6th.  The  death  of  Charles  Ludlow  in  1889,  and  of  his  widow, 
Margaret  Thornton  Ludlow,  on  the  27th  of  June,  1868. 
7th.  That  the  pliuntiffs  were  married  in  1888,  and  have  four 
children  living,  the  eldest  aged  14  years.  8th.  That  upon  the 
deadi  of  Margaret  Thornton  Ludlow,  the  plaintiff,  in  the  right 
of  the  said  Elizabeth  L.  Chrystie,  under  and  by  virtue  of  said 
will,  became  seised  of  an  estate  of  inheritance  in  fee  simple  in 
said  premises,  and  lawfully  entitled  to  the  possession  thereof 
said  premises  being  now  known  by  the  street  number  198 
7 niton  street^  and  being  described  in  the  complaint  by  metes 
and  bounds.  9tL  That  Duncan  Phyfe,  the  defendant,  is  in 
possession  of  the  premises,  claiming  title  thereto,  or  some  inter- 
est therein,  or  lien  thereon,  but  unlawfully ;  and  that  possession 
thereof  has  been  demanded  of  him  by  the  plaintiffs,  but  that 
he  has  refused  or  neglected  to  deliver  such  possession  to  them, 
or  either  of  them ;  wherefore  the  plaintiffs  demand  judgment, 
that  the  defendant  be  adjudged  to  surrender  the  possession  of 
the  said  premises  to  them,  and  to  pay  to  them  damages  for  the 
unlawful  withholding  of  the  same  to  the  sum  of  $10,000,  with  the 
plaintiffs'  costs  and  charges.  The  answer  of  the  defendant  Dun- 
can Phyfe  stated,  1st.  That  the  defendant,  on  information,  advice 
and  belief  claimed  and  insisted  that  the  said  Margaret  Thornton 
Mackaness,  under  and  by  virtue  of  the  will  of  the  and  Thomas 
Maekaness,  and  under  and  by  virtue  of  the  devise  to  her  in  the 
complaint  mentioned  and  of  other  provisions  in  said  will  con- 
tained, became  seised  o^  and  entitled  to^  a  good,  absolute  and 
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indefeasible  estate  of  inheritance  in  fee  simple  in  the  premiseB  in 
the  complaint  described  ]  and  being  so  seised  and  entitled,  enter- 
ed into  the  lawful  possession  of  said  premises,  and  became  law- 
fully seised  and  possessed  thereof,  as  the  absolute  owner  thereof* 
2d.  That  the  said  last  will  and  testament  was  in  the  words 
following — and  the  same  was  then  set  forth  in  /uee  verba. 
8d.  The  defendant,  on  information  and  belief,  denied  that  said 
Margaret  Thornton  Mackaness  entered  into  the  possession  of 
the  said  premises,  and  became  seised  there<€,  for  any  such  estate^ 
subject  to  any  such  devises,  &c.  as  were  fer  that  purpose  men- 
tionad  in  the  complaint.  4th.  That  said  Margaret  having 
-a£berwardfl  intermarried  with  Charles  Ludlow  did,  with  her  said 
husband,  by  their  deed  dated  the  17th  of  May,  1815,  in  con- 
sideration of  $9250  to  them  paid,  grant  and  convey  to  the 
defendant  the  said  premises  in  fee,  which  deed  was  duly  ac- 
knowledged and  recorded,  and  which  the-defendant  was  ready  to 
produce,  &c,  5th.  That  the  defendant  thereupon  entered  into 
possession  of  the  premises  as  the  lawful  and  absolute  owner 
thereof,  and  has  continued  in  the  quiet  and  undisturbed  posses* 
fion  and  enjoyment  thereof  until  the  present  time.  6tfa.  De- 
fiandant  admitted,  that  after  the  making  of  said  will,  said  Mai^a- 
ret  intermarried  with  Charles  Ludlow,  and  subsequently  departed 
this  life,  having  survived  her  husband  and  leaving  issue,  vis. 
Elizabeth  L.  Chrystie,  one  of  the  plaintiffs  ;  but  defendant  had 
no  knowledge  or  information  sufiScient  to  form  a  belief  as  to  the 
allegation  in  the  complaint  concerning  the  births  or  deaths  of 
the  children  of  said  Margin et,  &c.  7th.  The  defendant  denied 
that  the  plaintiffs,  after  the  death  of  said  Margaret  Thornton 
Ludlow,  did,  in  the  right  of  said  Elisabeth  L.  Chrystie,  and 
und^  and  by  virtue  of  said  will,  become  seised  of  or  entitled  to 
said  premises ;  but  he  averred  that  he,  the  defendant,  alone  was 
seised  in  his  own  right  of  the  premises  in  fee  simple  absolute ; 
and  he  denied  any  unlawful  withholding  of  the  possession  of  said 
premises  fsom  the  plaintiffs,  or  either  of  them,  4&c.  The  de- 
fendant Duncan  Phyfe  having  died  in  the  month  of  July,  1854, 
leaving  a  last  will  and  testament,  whereby  he  devised  all  his 
real  estate  equally  to  and  among  his  children,  vis.  Mary  Wbit- 
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lock,  E]ka  Yul,  wife  of  Williaxo  Vail,  William  Phyfe,  James 
D.  Phjrfe  and  Edward  D.  Phyfe,  in  fee,  the  action  was  contin- 
uedy  on  the  petition  of  the  plaintiffs,  by  order  of  the  conrt  made 
irith  the  consent  of  the  attorney  for  said  devisees,  against  them 
as  defisndants  therein.  The  actbn  was  tried  on  the  16th  of 
January,  1855,  before  Hon.  Wm.  Mitchell,  one  of  the  justices 
of  this  eoiirt,  without  a  jnry — a  trial  by  jnry  having  been  duly 
waived.  The  phuntiffis  proved  the  death  of  Charles  Ludlow  in 
October,  1889,  and  of  Mrs.  Ladkw  on  the  27th  of  June,  1853 ; 
abo  that  they  had  three  children,  one  of  whom  was  stillborn, 
and  the  other  lived  but  a  few  days,  and  both  died  before  their 
hxher ;  also  that  Mrs.  Ghrystie  was  the  second  child,  and  that 
Mr.  and  Mrs.  Ghrystie  were  married  in  October,  1838,  and 
have  Uving  four  children,  and  rested  their  case.  The  defendants 
then  produced  and  gave  in  evidence  the  last  will  and  testament 
of  Thomas  Mackaness,  dated  the  15th  of  February,  1806,  in 
the  words  set  forth  in  the  answer,  and  also  a  conveyance  dated 
the  15tli  day  of  June,  1815,  between  Charles  Ludbw  and  wife 
of  the  first  part,  and  Duncan  Phyfe,  the  &ther  of  the  defend- 
ants, (except  William  Yail,)  of  the  second  part,  of  the  premises 
in  question,  which  conveyance  was  set  forth  in  Iubc  verba.  It 
was  fiir  the  consideration  of  $9250,  and  grants  the  premises  to 
said  party  of  the  second  part,  his  heirs  and  assigns  forever,  to 
have  and  to  hold  the  same  as  fully  and  absolutely  as  the  said 
Thomas  Mackaness  was  seised  or  possessed  at  the  time  of  his 
death,  with  full  covenants,  on  the  part  of  said  Charles  Ludlow 
ef  seisin  and  power  to  convey,  in  his  said  wife  Margaret,  and  of 
warranty,  d&c.;  and  it  was  acknowledged  by  the  grantors,  and 
by  Mrs.  Ludlow,  on  a  private  examination  before  W.  Boss, 
master  in  chancery,  on  the  17th  of  June,  1815,  and  recorded 
in  the  register's  office  on  the  1st  of  July,  1815.  It  was  ad- 
mitted by  the  plaintiffs'  counsel, "that  the  premises  described 
in  this  deed  were  the  same  as  those  described  and  devised 
in  the  fourth  article  of  the  will,  and  demanded  in  the  com- 
plaint. The  defendants'  counsel  insisted  and  prayed  the  court 
-to  rate  and  decide,  1st.  That  Margaret  Thornton  Mackaness, 
qwn  the  true  coBstruction  of  the  will,  took  under  and  by  virtne 
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thereof  an  absolute  and  indefeasible  estate  of  inheritaiice  in  fee 
simple  in  the  premises  in  question.  2d.  That  under  and  by 
Tirtoe  of  said  deed  of  Charles  Lndlow  and  said  Margaret  his 
wife,  to  Duncan  Phjfe,  the  said  Phyfe  acquired  the  like  estate 
in  said  premises.  8d.  That  under  and  by  virtue  of  the  vill  of 
Duncan  Phyfe,  referred  to  in  the  plaintiffs'  petition  for  the 
revival  of  the  action,  the  present  defendants,  devisees  of  said 
Duncan,  acquired  the  like  estate  in  said  premises ;  and  that, 
therefore,  the  defendants  in  this  action  were  entitled  to  judg* 
ment  in  their  favor,  with  costs.  The  judge  refused  to  decide 
either  of  the  propositions  as  prayed ;  but,  on  the  contrary,  de- 
cided that,  under  the  will  of  Thomas  Mackaness,  said  Margaret 
did  not  take  an  absolute  and  indefeasible  estate  of  inheritance  in 
fee  simple  in  the  premises  in  question ;  and  that  Duncan  Phyfe, 
under  the  deed  above  mentioned,  did  not  acquire  such  estate  in 
fee  simple  in  said  premises ;  and  that  although  the  defendants, 
William  Phyfe  and  the  other  devisees  in  the  will  of  Duncan 
Pbyfe,  acquired  under  his  will  all  his  title  and  estate,  and  all 
the  title  and  estate  of  said  Margaret  Thornton  Mackaness  in 
the  premises,  they  did  not  acquire  an  estate  in  fee  simple  abso- 
lute therein ;  and  that  the  plaintiffs  were  entitled  to  judgment, 
as  demanded  in  their  complaint.  The  defendants'  counsel  ex- 
cepted to  the  several  refusals  of  the  justice  to  rule  and  decide 
as  above  prayed,  and  also  to  the  several  decisions  made  by  him. 
Judgment  was  then  given  by  said  justice  for  the  plaintiffs,  that 
they  recover  possession  of  the  premises  claimed  in  said  conir 
plaint,  with  costs ;  with  leave  to  the  defendants  to  appeal  to 
the  general  term  of  this  court,  without  security,  and  that  all 
proceedings  on  the  part  of  the  plaintiffs  be  stayed  until  said 
appeal  was  heard  and  decided. 

JB.  P.  Butler^  for  the  appellants.  I.  Upon  the  true  construc- 
tion of  the  fourth  article  of  the  will  of  Thomas  Mackaness,  hie 
daughter  Margaret  Thornton  Mackaness  acquired,  under  and 
by  virtue  of  said  will,  an  estate  of  inheritance,  in  fee  simple  ab- 
solute, in  the  premises  in  question.  (1.)  The  will  is  to  be  con- 
strued according  to  the  general  intent  of  the  testator,  which,  if 
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BOt  eontnury  to  some  positive  rule  of  kv,  must  prevail,  although 
at  the  expense  of  a  particular  intent ;  and  although,  in  giving 
eAect  to  it,  it  may  be  necessary  to  transpose,  supply,  or  reject 
words  and  limitations.  (1  Jcannan  on  Wills,  420,  422,  and 
eases  there  cited.  Pond  v.  Berghj  10  Paige^  152,  and  cases 
died.  IngUs  v.  The  Tmstees  of  the  Sailors?  Snug  Harbor^ 
8  Petersf  S.  C.  R.  117,  118.  Finlay  v.  Kitig's  Lessee,  Id. 
877,  888.  (2.)  In  order  to  ascertain  this  general  intent,  we  are 
not  to  look  exclusively  to  the  fourth  article,  in  which  the  devise 
is  eontained,  but  are  to  examine  and  consider  all  the  parts  and 
provisions  of  the  will ;  and  in  the  interpretation  of  the  terms 
and  phrases  used  by  the  testator  to  demonstrate  his  intent,  they 
are  to  receive  the  construction  given  to  them  by  the  law  in 
finree  at  the  time  the  will  was  made  and  took  effect  (Coven- 
haven  ▼.  Shuler,  2  Paige,  180.  Crosby  v.  Wendell,  6  id.  548. 
Kingsland  y.  Rapefye,  S  Edw.  Ch.  R.  5.  Schoonmaker  v. 
IS^eefy,  8  Denio,  485,  affirming  S.  C,  8  HUlj  165.  Broum  v. 
Lyon,  2  Seld.  419.)  (3.)  By  the  will  it  appears  that  the  tes- 
tator had  only  three  children,  his  daughters  Elisabeth  Harvey 
and  Mary  Prowitt,  married  women,  and  his  daughter  Margaret, 
then  unmarried ;  and  that  in  distributing  among  them  his  real 
estate,  situated  in  the  state  of  New  York,  his  direct  Bs^i  pri- 
nary  devises  to  his  married  daughters  were  during  their  not' 
ural  lines  only,  while  those  to  his  daughter  Margaret  were  in 
fee.  (4.)  So,  too,  the  remainders  and  contingent  or  executory 
estates  or  interests  given  to  his  daughter  Margaret,  vn  the  sev* 
eral  eontiBgencies  mentioned  in  the  will,  are  in  every  instance 
in  fee,  while  some  of  the  like  gifts,  as  well  as  of  his  primary 
gifts  to  his  daughter  Mary  Prowitt,  were  during  her  natural 
Kfe  only,  and  for  the  most  part  through  the  intervention  of 
trustees.  (5.)  The  testator  also  makes  his  daughter  Margajret, 
after  the  death  of  his  widow,  the  sole  devisee  and  legatee  of  the 
Iwmestead  in  New  Windsor,  with  all  the  stock,  ice.  thereon, 
sod  of  all  his  household  furniture.  (6.)  By  these  several  dis* 
criminating  provisions  in  &vor  of  his  daughter  Margaret,  the 
testator  shows  a  plain  intent  to  make  her  the  absolute  owner 
\  mistress  of  that  share  of  his  estate  which  should  actually 
Yoi.  X2QI.  26 
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oome  into  her  possannoDy  except  bo  fiur  ts  tkis  absolute  owner- 
ehip  and  dominion  might  be  modified,  by  the  qualifying  pioris* 
ions  contained  in  the  fourth  article.  (7.)  The  fourth  article 
begins  with  a  devise  of  the  house  and  lot  in  question  to  Margarel 
Thornton  Mackaness,  in  fee  simple  absdnte^  in  clear  and  ap* 
propriate  terms.  The  estate  thns  given  to  her  must  Temain  in 
her,  unless,  on  the  true  legal  construction  of  the  qualifying 
clauses  (three  in  number)  which  immediately  follow  it,  and  by 
tiie  happening  of  the  events  therein  provided  for,  such  estate 
in  fee  simple  absolute  be  defeated  or  be  cut  down  to  some  lesa 
estate.  (8.)  The  first  of  these  qualifying  clauses  is  in  theee 
words :  ^  But  if  my  said  daughter  Margaret  Thornton  Mack* 
sness  shall  die  unmarried  and  without  leaving  a  child  her  sur^ 
viving,  then  I  give,  devise  and  bequeath  the  said  last  mentioned 
dwelling  house  and  lot  of  ground,  with  the  appurtenancea,  and 
also  all  such  other  parts  of  my  real  and  personal  estate  as  by 
this  my  will  are  given,  devised  and  bequeathed  to  her,  to  my 
daughters  Elizabeth  Harvey  and  Mary  Prowitt,  their  heirs  and 
assigns  forever,  in  equal  parts  to  be  divided."  It  is  not  neeea* 
sary  to  inquire  whether  or  not  the  limitation  over  in  this  dauaei 
to  Elizabeth  Harvey  and  Mary  Prowitt,  is  valid  by  way  of  ex* 
ecutory  devise ;  because  no  question  now  arises,  os  ever  eao 
arise  under  this  limitation  over,  Margaret  Thornton  Mackanesa 
having  married^  and  having  al  her  death  left  a  childj  via.  Mrs, 
SHnbeth  L,  Chrystie,  her  surviving.  (9.)  The  like  remaik 
applies  tcP  the  third  and  last  of  the  qualifying  clauses^  wfaidi 
eoonecta  itself  by  its  subject  matt^  with  the  first  clause  abova 
quoted,  and  in  additioa  to  the  eontingen<r^  of  Margaret's  dying 
without  law&l  issue^  i^ovides  for  a  coatingeney  not  bcfove  eis» 
pressed,  viz.  that  of  EUiabeth  Harvey  and  Mary  ProwHt^  ane 
or  both  of  them  having  died  hefare  Margaret,  but  leaving  eh^ 
dren,  as  follows  •'  "^  And  in  case  my  said  daughMr  Margaset 
Thornton  Mackaness  shall  die  without  lawful  issue,  andif  a 
her  deaih  either  of  my  said  daughters  Sliaaheth  Ssney  ni 
Mary  Prowitt  diall  then  be  dead,  and  shftll  have  a  eUld  cv 
ehildven  then  living,  I  give^  devise  aad  beqiaeath  the  part  m 
paci%  shafe  or  shaiea^  of  aj  veal  and  peraoaal  eatate^  bgr 
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my  wSl  devised  aad  bequeallied  to  their  respeoliTe  mothere,  so 
bdng  dead}  to  siieh  eUId  or  ehildren^  if  one  only,  to  him  or  her 
the  whole,  and  to  his  or  her  heirs  aad  essigiis  SHreirer,  and  if 
more  than  oae,  to  them,  their  heirs  and  assigns  fererer^  in  eqaal 
parts  to  be  divided."  Whether  or  not  BHaabedi  Harvey  and 
Mary  Prowitt,  or  either  of  them,  died  before  Mrs.  Lsdow,  (tea^ 
tator^  daughter  Margaret))  and  if  so,  whether  they  or  ettber  of 
them  1^  chihiren  or  not,  did  not  appear  at  the  trial ;  nor  does 
any  ^estion  now  arise  ander  this  danse.  (10.)  The  second 
of  these  claases,  being  that  on  whieh  the  plaintifi  rely,  is  in 
tke  fbUowing  words:  *^Bat  if  my  said  dangfater  Margaret 
ThomtoD  Mackaness  shall  die,  either  before  or  after  my  de* 
cease,  leaving  lawfsl  issne,  then  I  do  give,  devise  and  bequeath 
the  part  and  parts,  share  and  shares,  of  my  real  and  personal 
estate,  by  this  my  will  given,  devised  and  beqaeathed  to  her, 
nto  snrii  child  or  children,  if  one  only,  to  Ima  or  her  seiely^ 
and  his  or  hw  heirs  and  assigns  ibrever,  if  more  than  one,  to 
fhem,  their  heirs  and  assigns  forever,  equally  to  be  divided  be* 
tweeft  then,  share  and  share  alike."  The  claim  of  the  plaiatifis 
that  by  this  ehrase  the  estate  in  fee  befom  given  to  Margaret 
Thornton  Mackaness,  is  cat  down  to  a  mere  estate  fdr  her  life, 
wkh  remainder  in  fee*  to  her  child  or  children  ae  purchasers, 
ie  ntterly  repugnant  to  the  general  intent  of  the  testator,  as 
mamfested  by  the  language  of  the  clause  and  of  ether  parts  6t 
the  will.  If  this  chase  be  interpreted  as  a  gift  by  the  testa* 
tor  to  the  issue  or  children  of  Margaret  as  furchasere,  and  as 
redneng  her  estate  to  an  estate  fer  her  life,  the  words  ti  in- 
heritance so  eareibHy  introduced  into  the  devise  at  the  beginning 
of  the  article,  are  rendered  entirely  nugatory  and  senseless.  A 
eoDstmction  producing  such  a  result  will  not  be  given,  if  it  be 
possible,  consistently  with  the  language  used,*  and  the  rules  of 
Ivw  to  avoid  it.  If  the  testator  had  intended  that  his  daughter 
Ibrgaret  should  only  have  an  estate  during  her  Hfe  in  die 
house  and  lot  in  question,  it  is  inconceivable  th»t  he  should  not 
have  said  so  in  expli<nt  terms,  as  in  the  cases  of  the  devises  to 
Ms  daughter  Blisabeth,  and  to  his  son-in-law  Thomas  Harvey, 
In  aHlQl#^tot|  and  to*  the  troiteea  of  his  das^ter  Mssy,  >n  •i^ 
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ticlei  second  and  eighth.  This  view  is  fortified  by  the  fiMt, 
that  in  several  other  instances  besides  those  above  referred  to, 
the  testator  in  his  will  gave  merely  life  estates  or  interests ; 
thns  showing  that  the  distinction  between  life  estates  and  es- 
tates in  fee  was  constantly  present  to  his  mind,  and  repeatedly 
acted  on  by  him  in  the  making  of  his  will.  The  main  object  of 
the  testator  in  this  clause  manifestly  was,  to  provide  in  advance 
for  the  contingency  of  his  daughter  Margaret  dying  before  him, 
and  to  prevent  a  lapse  of  his  devises  and  bequests  to  her,  in 
which  case  the  property  devised  and  bequeathed  to  her  would 
go  to  all  his  heirs  at  law  and  next  of  kin,  even  though  she 
might  have  died  leaving  a  child  or  children.  Such  a  lapse  he 
intended  to  prevent,  and  in  the  event  of  her  death  before  him, 
leaving  issue,  to  secure  to  such  issue,  without  the  making  of  a  new 
will,  all  those  portions  of  his  estate  which  he  had  specifically 
devised  or  bequeathed  to  her.  Hence  the  careful  insertion  of 
the  word  '^  before,"  in  the  introductory  part  of  this  clause.  '  In 
so  framing  the  clause,  as  to  provide  not  only  for  the  contingency 
above  mentioned,  but  also  for  the  contingency  of  his  daughter 
Margaret  dying  after  his  decease,  leaving  issue,  the  testator 
did  not  intend  to  nullify  the  devise  in  fee  before  made,  or  to  oat 
down  the  estate  of  inheritance  thereby  given,  to  an  estate  fixr 
life ;  but  he  intended  to  reiterate  and  confirm  such  prior  devise 
and  estate.  He  says  in  this  clause  more  fully,  what,  in  brief 
technical  terms,  he  had  expressly  said  in  the  first  words  of  the 
article,  and  what  was  implied  in  the  first  and  third  of  the  qual* 
ifying  clauses,  vi?.  that  his  daughter  Margaret  should  have,  in 
the  house  and  lot  in  question,  an  estate  of  inheritance,  capable 
of  being  transmitted  by  descent  to  her  posterity,  as  her  heirs 
and  representatives.  The  like  unnecessary  and  inartificial  ver> 
biage  occurs  in  the  sixth  article,  where  the  testator,  after  hav- 
ing given  the  use  of  all  his  household  and  other  furniture,  plate, 
d&c.  to  his  wife  for  life,  bequeaths  the  same,  immediately  after 
his  wife's  decease,  to  his  daughter  Margaret,  '*  her  execuiorSf 
administrators  and  assigns  forever,  solely  at  her  or  their  awn 
disposal  f  and  then  still  further  to  manifest  his  intent^  that 
she  should  have  an  absolute  estate  therein,  proceeds  to  provide^ 
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that  if  his  Sttid  daughter  Margaret  shall,  at  the  decease  of  his 
wife,  be  dead,  leaying  a  child  or  children  then  liymg,  this  far^ 
nitnre,  dE^c.  shall  go  to  snch  child  or  children.  The  will  aboands 
with  tantological  and  nnnecessary  provisions,  and  though  ap- 
parently drawn  by  a  lawyer,  or  by  (me  who  had  access  to  the 
SngHsh  books  of  precedents  of  wills,  yet  legal  terms  are  fre- 
quently inaccurately  used,  and  the  sense  frequently  obscured 
by  the  cumbrous  phraseology  employed  by  the  scrivener.  The 
testator  having,  immediately  after  the  devise  to  his  daughter 
Margaret  of  an  absolute  estate  in  fee  in  the  house  and  lot  in 
question,  inserted  the  clause  containing  the  devise  over,  in  the 
event  of  her  dying  unmarried,  and  without  leaving  a  child  her 
surviving,  seems  to  have  been  apprehensive  that  it  might  pos- 
sibly be  inferred,  that  he  did  not  mean  to  give  her  an  estate  of 
inheritance,  in  ike  event  of  her  leaving  a  child  or  children  her 
surviving ;  and  to  exclude  any  such  inference,  he  therefore  in- 
serts the  danse  in  question,  as  a  qualification  of  the  limitation 
over  in  the  preceding  douse.  Its  meaning  is  simply,  that  if 
his  daughter,  instead  of  dying  without  a  child  her  surviving, 
should  die  with  a  child  or  children  her  surviving,  the  estate  of 
inheritance,  given  in  the  first  words  of  the  article,  should  con- 
tbme  as  first  provided — that  is,  a  fee  simple  absolute,  and  as  a 
consequence  thereof  the  house  and  lot  in  question  remain  to 
her,  her  heirs  and  assigns  forever.  Clauses  similar  to  the  one 
now  in  question  are  found  in  the  first  and  second  articles  of  the 
will,  following  the  express  devises  of  legal  or  equitable  estates 
to  the  testator^s  daughters  Elizabeth  Harvey  and  Mary  Flrowitt, 
and  to  Thomas  Harvey,  during  their  natural  lives ;  and  in 
every  snch  case,  the  provision  is  necessary  and  appropriate. 
Having  thus  had  occasion  to  use  such  phraseology,  the  drafts* 
man  seems  to  have  supposed  it  proper  to  repeat  it  in  connection 
with  the  subsequent  devises,  and  even  when  the  reason  there- 
for had  ceased.  In  the  clause  in  question,  the  intent  to  confirm 
the  estate  of  inheritance  before  given  to  his  daughter  Margaret, 
is  dearly  manifested  by  the  care  with  which  the  testator  gives 
to  the  child  or  children  of  his  said  daughter  Margaret  the  real 
I  before  devised,  with  inheritable  words  to  her  in  precisely 


206  QASER  IN  THE  SUPREME  CaCBT. 

tk^  aamo  proportioiia  »a  sudi  child  or  ohildMn  would  take  tlia 
sfUQO  from  Imt  uDd^  the  stotnU  of  deacODto ;  if  one  only,  to  kin 
or  hMT  adely ;  if  laore  than  one^  to  and  among  them  equallj) 
•hare  and  share  alike.  The  fofegoing  is  the  fidr  and  ratioik- 
al  oonstTMtion  of  the  ekase  in  queation.  It  laakes  all  Ae 
parts  of  the  foartk  artiele  eonsistent  vith  each  other;  and 
it  is  the  only  oonstraotion  which  will  give  effect  to  the  elear 
and  positive  words  with  which  the  article  be^s,  whereby  the 
teatator  manifesta  his  generat  inimi  to  give  to  Us  daughter 
Margaret,  in  the  boose  and  lot  in  qneatioa,  not  a  mere  estate 
ifor  AtfT  lify  such  as  he  had  giren  to  her  sieters  in  the  prcMsee 
so  devised  to  tkem,  but  an  e&ttUe  efmJUriiane^  in  fee  da^»U» 
This  gemral  iaiemt^  thiu  positively  expreased,  is  not  to  be 
overthrown  and  defeated  by  more  construction  er  inference ; 
and  so  &r  as  the  second  qnaUfying  clause^  on  whicb  the  plain* 
txls  rely,  may  seem  to  indicate  a  pmrtieaktr  imtetU  tnconsisi- 
ent  therewith,  it  m  to  be  rejected  in  the  constmotisn  of  the  will. 
{CoUet  V.  Lmacrence,  1  Yes.  jr.  268,  269.  1  Jbrman  an  With^ 
420,  422,  and  aiber  cnitkmiiua  died  aiwe.)  (11.)  The  claim 
of  the  plaintifb,  that  by  the  olanse  in  question  the  estate  in  fee 
before  given  to.  the  testator's  daughter  Margaret  is  cat  dawn 
to  a  mere  ealsate/or  ker  life,  with  remainder  in  fee  to*  her  child 
or  ehikfaren  as  purchasers,  is  not  only  repugnanli  to  due  general 
intent  of  the  testator  before  manifested^  but  ie  afae  HwmAj 
opposed  to  the  true  legal  cansimction  of  the  article^  according 
to  which  Miss  Maekaaeas  took,  from  the  beginning,  an  estate 
in  fee  simple  eAseltUe.  An  estate  in  fee  having  been  ex- 
pressly and  clearly  given  to  Miss  Mackaness  by  the  introdnctc^ 
ry  part  of  the  article,  the  clause  in  question  muat  be  construed 
in  subserviency  tO)  and  in  accordance  with)  such  prior- deviaek 
The  estate  in  &e  already  given  will  not  be  out  down  to  a 
mere  estate  ibr  life,  by  confused  and  repngnani  pheasaobgy  in  a 
subsequent  part  of  the  article.  {Brmnt  y.  Gdaiea^  2  Jhhu 
Co^.  884.  Neu>kerky.Newkerle,2CdineSi%i&^^S^-%.  Jaet- 
e&n  y.  BuU,  lO  Joh9i.  19.  Jackson  r.  LMangoy,  18  id.  S87« 
JauJcsm  V.  Bobins,  15  id.  169 ;  S:  C,  16  id.  687.  JavfMm  en 
WilUi4S0h^i2,amloiim'auiheriiiesGUe^ 
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pdye,  8  Edw.  Ch.  R.  11.  WM  y.  WUliams,  18  Jlfa^e.  486.) 
If  the  devise  in  questum  is  to  be  construed  as  impairing  or 
sffeeting  in  sny  wty  the  devise  in  fee  simple  absolute  before 
made  to  Miss  Mackaaess,  it  ean  only  be  in  one  of  two  ways — 
either,  first,  by  redveing  her  estate  to  a/ee  tot/,  or  secondly,  by 
reducing  it  to  a  qualifiedj  base  or  determinable  fee,  liable  to  be 
defeated  by  her  dying  without  issue  living  at  her  death.  Upon 
either  of  these  eonstmctions  Miss  Mackaness  acquired,  by  vir* 
tue  of  the  will,  an  estate  in  fee  simple  absolute  ;  in  the  first 
case  she  toA  such  estate  firom  the  beginning,  in  the  second  she 
acquired  it  by  the  event  Tins  will  be  shown  under  the  next 
two  propositions.  (12.)  Considered  by  itself^  the  clause  in  ques- 
tion, wider  the  law  as  it  existed  at  the  testator's  death,  and  ao* 
cording  to  which  it  must  be  construed,  (jaekson  v.  Bellinger^ 
18  John.  868,  881,  882,)  gave  to  Miss  Mackaness  an  estate  in 
fee  simple  absolute :  that  is  to  say,  the  words  '*  lawful  issue," 
*  child"  and  *' children,"  used  in  this  dause,  created  by  the 
SngKeh  law  as  modified  by  our  statute  of  descents,  an  estate 
tail  general,  which  by  our  statute  concerning  entails,  in  ferce  in 
1807,  was  converted  into  a/ee  simple  absolute.  The  words  ^  shall 
fie  leaving  lawful  issue,"  as  used  in  this  clause,  import,  according 
to  their  settled  legal  sense,  an  indefinite  eontinuanee  of  issuer 
and  tkns  create  an  estate  tail  in  real  and  an  a^Molute  estate 
in  personal  estate.  This  was  the  established  law  of  this  state 
prior  to  tiie  enactment  of  the  revised  statutes  of  1880.  {Pmier^ 
sen  V.  ElHs^  11  Wend.  259,  and  eases  cUed  by  Savage,  Ch.  X 
2n-2M.)  The  words  '< lawful  issae,"  '' child"  snd  '' childr^" 
are  eadi  words  of  procraation,  and  they  are  here  used  in  refer- 
eaee  to  eae  particular  person  from  whose  body  heirs  are  to 
eome :  there  ia,  therefore,  every  requisite  for  the  creation  of  aa 
esimie  taU.  (2  Black.  Com.  114,  115.)  The  words  ''kwM 
issue,"  as  used  in  this  okase,  are  evidently  words  of  UmiiaHan 
aai  not  of  purchase;  and  so  are  the  words  '' child  or  children," 
espectally  as  they  are  all  used  of  an  aamarried  person^  ( Ooeti^ 
Hile  r.  Otway,  2  WUs.  6.  Rex  v.  Oreer,  2  id.  SQ^-i.  Par^ 
her  V.  BmsdoiH,  1  Sumner j  850,  and  case*  died  by  Story j  Xf 
Sm-«2.    Wheatland  w.Dodge,U  Mete  6»^    Weldr.WU, 
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liams,  13  id.  486.)  The  limitation  in  this  claase  to  ^'  the  child 
or  children"  of  Miss  Mackaness,  if  one  only,  to  him  or  her 
solely,  and  if  more  than  one,  to  them  equally,  share  and  share 
alike,  is  in  exact  conformity  to  the  first  rale  in  the  statute  of 
descents  of  Febraary  28d,  1786.  (1  Kent  4*  Radc.  44,  i  S. 
1  A  L.  of  1818,  p.  62,  i  8.  8  A  S.  1st  ed.,  App.  p.  48.)  By 
the  last  claase  of  the  first  section  of  the  same  statute,  (supr<iy) 
every  person  who,  if  that  act  and  the  former  act  of  1782  abol- 
ishing estates  tail  had  not  been  passed,  would  have  become 
seised  in  fee  tail  of  any  lands,  ice.,  instead  of  becoming  so  seised, 
^^  shall  be  deemed  and  adjudged  to  become  seised  thereof  in  fee 
simple  absolute  f  and  this  provision  operates  on  the  estate  tail 
as  soon  as  it  becomes  vested  in  interest.  (  Van  Rensselaer  v. 
Poucher,  5  Denio,  86.)  (18.)  If  the  words  «  child  or  children  ^ 
in  the  clause  in  question  are  to  be  constraed  as  words  of  pur- 
chase  and  not  as  words  of  limitation,  then  the  true  effect  of 
such  construction  of  said  clause — ^when  the  same  is  taken  in 
connection  with  the  ultimate  limitation  over,  in  the  event  of 
Margaret's  dying  without  leaving  a  child  her  surviving,  to  her 
sisters  Elizabeth  and  Mary,  or  their  children — ^is  not  to  cut 
down  the  estate  in  fee  before  given  to  Margaret  to  an  estate  fox 
her  life,  but  only  to  reduce  the  estate  from  a  fee  simple  abso- 
lute to  a  haae  or  determinable  fee,  liable  to  be  defeated  or  de- 
termined by  the  happening  of  that  contingency.  It  did  not 
happen ;  on  the  contrary  Margaret  died,  leaving  a  child,  (Mrs. 
Ghrystie,)  whereby  the  estate  in  fee  before  given  became  or  re- 
mained absolute  and  indefeasible.  The  clause  in  question  is  to 
be  considered,  not  only  in  connection  with  the  devise  in  fee  to 
Margaret,  with  which  the  article  begins,  but  more  especially  in 
connection  with  the  limitation  over  to  her  sisters,  which  it  im- 
mediately follows,  and  by  which  it  was  evidently  suggested. 
When  thus  considered,  the  clause  in  question  must  be  regarded 
as  merely  a  mode  of  giving  further  expression  to.  the  original 
devise  of  the  fee  to  Margaret,  and  as  intended  to  exclude  any 
design  to  disinherit  her,  in  the  event  of  her  leaving  a  child  or 
children  her  surviving.  The  first  and  second  qualifying  clauses, 
thus  constraed,  create  together  a  limitation  over  of  the  fee  de- 
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?i86d  to  Margaret,  to  tlie  siatera  EUaabeth  aad  Mary  in  tha 
e?ent  deacribeiL  Still  further  to  ahoir  the  leading  porpoae  in 
the  teatator'a  mind,  he  proeeedai  by  the  third  and  kat  of  the 
qualifying  clanaea,  to  provide  for  the  additional  contingency  of 
Margaret'a  dying  without  lawful  ieauoy  but  not  until  ofier  the 
death  of  her  siaters  Elizabeth  and  Mary,  one  or  both  of  them. 
The  true  effect  of  the  three  qualifying  clauaea^-^auppoaing  the 
worda  '^ child  or  children"  not  to  be,  in  tiie  lenae  of  thelaw»  worda 
*  of  limitation — ^therefore,  ia  merely  to  reduce  the  eatate  in  fiMy 
firat  given  to  Margaret,  to  a  baae  or  determinable  fee,  liable  to 
be  defeated  on  the  single  event  of  her  dying  without  leaving  a 
child  her  aurviving,  but  in  the  lifetime  of  her  siatera  Elizabeth 
and  Mary,  or  of  their  childreni  or  the  child  of  one  of  them — ^in 
which  event  the  inheritance  is  to  go  over  in  fee  aimple  absolute 
to  Elisabeth  and  Mary,  or  their  children,  aa  the  ease  may  be. 
The  contingency  by  which  the  testator  intended  that  the  eatate 
in  fee  aimple  absolute,  firat  given  to  hia  danghter  Margareli 
ahould  be  defeated,  vis.  her  djfing  urithoui  leaving  itsue  living 
ai  her  deaths  having  never  happened,  but  she  having  died  leav* 
ing  a  child  her  surviving  her  estate  waa  thereby  freed  from  ita 
liability  to  be  defeated,  and  became  and  remwied  absolute  and 
indefisaaible.  It  ia  the  ordinary  caae  of  an  eatate  in  fee^  with  a 
valid  limitation  over,  by  way  of  executory  devise,  which  beoomea 
absolute  and  indefeasible  by  the  non-happening  and  the  impoaai- 
bili^  of  ita  ever  happenings  of  the  event  on  which  alone  the 
limitation  over  is  to  take  effect  (14.)  If  the  clause  in  qne»> 
tioD,  ooaaidered  by  itaelf  or  in  connection  with  what  precedes 
or  fiJlowa  it,  can  be  construed  aa  reducing  the  deviae  to  Miaa 
Mackaneaa  to  an  ukUefor  her  Ufe^  cor  other  freehold,  then  by 
virtue  of  the  rule  in  SheUeifs  caee^  (in  force  at  the  teatator'a 
death,)  ahe  took  under  the  aubaequent  limitation  in  this  clause, 
to  her  child  or  children,  an  estate  in  fee  Hmple  absolute.  (4 
Kmfe  Com.  214-288,  Kitigoland  v.  Rapdye^  ZJEdw.  1-21, 
amd  easeo  cited  by  the  vice  chancMor.  Barlow  v.  BarlaWt  2 
CemeL  886.  Broim  v.  Lyanj  2  Sold.  419.)  In  the  wplica- 
twn  of  the  rule  to  the  present  caae,  it  ia  unneceasary  to  decide 
YauXXSL  27 
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whether  the  limitation  to  the  child  or  children  of  Margaret  is 
in  fee  simple  or  in  fee  tail,  for  in  the  latter  case  it  was  tnmed 
by  our  statute  into  an  estate  in  fee  simple,  while  in  the  former 
she  would  take  such  an  estate  performofn  doni. 

II.  Either  of  the  constructions  above  proposed  will  effectuate 
the  general  intent  of  the  testator,  viz.  that  his  daughter  Mar- 
garet should  have  an  estate  in  fee  in  the  house  and  lot  in 
question.  Either  of  them  is,  therefore,  to  be  preferred  to  a  con- 
struction which  defeats  that  intent ;  nor  is  either  of  them  lia- ' 
ble  to  any  valid  objections.  (1.)  There  is  no  such  repugnance 
between  the  devise  in  the  beginning  of  the  fourth  article,  of  an 
estate  to  Margaret,  her  heirs  and  assigns  forever,  and  the 
clause  in  question,  as  to  require  or  justify  the  rejection  of  the 
preceding  express  devise  in  fee.  The  rule  that  when  the  latter 
part  of  a  will  is  inconsistent  with  a  prior  part,  the  latter  part 
shall  prevail,  as  denoting  the  last  intention  of  the  testator,  has 
no  foundation  in  reason,  and  is  never  resorted  to  by  the  courts 
if  it  be  possible  to  reconcile  the  two  provisions  with  each  other. 
There  must  be  an  entire  incompatibility  or  repugnance  between 
the  two  provisions,  to  justify  the  applioation  of  the  rule.  {Sher- 
ret  V.  Bentley,  2  Myl.  4*  Keen,  156.  Sweet  v.  Chase,  2  Corns. 
78.)  No  such  incompatibility  or  repugnance  exists  here ;  bat, 
on  the  construction  above  given,  the  several  clauses,  in  legal 
effect  as  well  as  in  intent  and  design,  may  be  reconciled  with  each 
other.  (2.)  If  the  will  be  found,  on  its  true  legal  construction, 
to  create  an  estate  tail  in  Margaret,  this  does  not  militate 
against  the  general  proposition  on  which  the  defendants  insist, 
viz.  that  Margaret  acquired,  under  the  will,  an  estate  in  fee  sink- 
pie  absobUe,  but  furnishes  a  strong  argument  in  support  there- 
0^  because  by  our  statute  such  estate  tail  was  turned  into  an 
estate  in  fee  simple  absolute.  So,  too,  if  by  the  law,  as  it  stood 
at  the  testator's  death,  Margaret  took,  under  the  rule  in  Shd- 
Uy^s  case,  an  estate  in  fee.  Such  a  construction  equally  sup- 
ports the  defendants'  claim.  And  in  each  of  these  cases  the 
testator's  general  intent  that  his  daughter  Margaret  should  have 
an  estate  in  fee  simple  absolute^  is  preserved  and  effectuated. 
(8.)  The  limitation  over  of  the  fee  devised  to  Margaret^  to  hw 
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listen  Elizabeth  and  Mary  in  fee,  in  the  eyent  of  her  dying 
withoot  a  child  or  children  her  sarriving)  rapposing  it  good  by 
iray  of  executory  deyiee,  does  not  militate  against  the  testator's 
general  intent^  as  above  insisted  on.  Such  a  limitation  over 
rf  a  fee  (m  a  feO)  by  way  of  ezecatory  devise^  does  not^  either 
in  the  mind  of  a  testator  or  in  the  sense  of  the  law,  cnt  down 
the  estate  of  the  first  taker  to  a  life  estate ;  it  still  remains  an 
eslote  in  fee,  and  with  all  the  attributes  of  a  fee  simple  absih 
'  iM/e— except  that  it  is  liable  to  be  defeated  or  determined  by 
the  happening  of  the  contingency  on  which  the  limitation  over 
is  ta  take  effect  There  are  no  words  of  description,  nor  any 
ether  words  to  be  found  in  the  clause  in  question,  or  in  the 
fi>nrth  article,  or  in  any  other  part  of  the  will,  indicating  any 
intent  or  desire  on  the  part  of  the  testator  to  provide  for  the 
ehildren  of  his  daughter  Margaret  cls  purchasers,  or  in  any 
other  way  than  as  her  heirs  and  representatives.  The  testator's 
primary  and  general  intent,  that  his  daughter  Margaret  should 
take  an  estate  of  inheritance  in  the  house  and  lot  in  question, 
is  not  contradicted  by  imputing  to  him  the  further  intent,  that 
on  the  happening  of  a  specified  contingency,  her  estate  should 
determine,  and  the  premises  go  to  her  sisters  or  thei^  repre> 
sentatives.  On  the  contrary,  as  she  left  a  child  her  surviving, 
her  estate,  on  this  hypothesis,  became  absolute  and  indefeasible ; 
and  the  testator's  general  intent  is  preserved  and  upheld. 

UI.  Under  and  by  virtue  of  the  conveyance  in  fee^  by  Charles 
Ludlow  and  Margaret  Thornton  Mackaness  his  wife,  of  the  17th 
of  June,  1816,  stated  in  the  pleadings  and  proved  on  the  trial, 
Duncan  Phyfe  acquired  an  absolute  estate  in  fee  simple  in  the 
premises  in  question,  which  passed  by  his  will,  dated  January  24, 
1654,  to  the  present  defendants  in  the  action. 

IV.  The  defendants  were  entitled  to  judgment  in  their  fiivor ; 
and  the  judgmfent  rendered  on  the  trial  of  the  action  should 
therefore  be  reversed,  and  the  complaint  be  dismissed  with 
oosts,  and  a  suitable  allowance  for  counsel  fees  to  the  defendants. 

M.  8.  BidweU,  for  the  plaintiffs.  L  The  devise  to  the  child 
or  oUUren  of  the  testator's  daughter^  Mai^garet  Thornton 


21B  OAfiEB  IN  THE  BUFREME  OOUBT. 

OlUTstie  «.  Phjlb. 

HaefauMft,  (aftenrardfl  Mrs.  Ladlow,)  wu  a  valid  ezeestorf 
darise.  (1.)  If  it  had  bee&  a  dense  to  any  one  else  than  hit 
deacendanta,  there  would  be  no  donbt  of  its  yalidity ;  it  would 
not  b'e  Toid  as  bemg  upon  too  remote  a  oontingenoy,  nor  as  be- 
ing repugnant  to  the  estate  giren  to  her.  It  was  not  too  remotdy 
beeanae  it  waa  to  take  effect,  if  at  all,  at  her  death.  She  must 
hare  had  iaaae  then  if  ahe  ever  had  iaane.  It  waa,  in  this  re- 
spect, totally  different  firom  a  failure  of  iasue,  whioh  might  not 
take  place  at  her  death,  but  might  take  place  at  an  indefinite  fu^ 
ture  period.  It  was  not  repugnant  to  the  estate  given  to  her^ 
because  that  waa  a  defeaaible  eatate ;  it  la  the  ordinary  case  of 
an  eatate  in  fee,  aubject  to  an  executory  deidse.  The  whole 
doctrine  of  executory  deyiaes  ia  founded  on  the  validi^  of  a 
teatamentary  provision,  by  which  an  eatate  previoualy  given  i& 
fee  may  be  defeated  and  diaplaced  on  a  oontingencyy  and  a  new 
estate  aubatituted  in  its  place.  This  constitutes  the  distinotion 
between  an  executory  devise  and  a  contingent  remainder.  {Fom* 
diek  V.  C&rnell^  1  Mn.  440.  Ez^rs  of  Moffat  v.  S^anp,  10 
id.  12.  Jackson  tx  dem.  Stoats  v.  Staais^  11  id.  837.  Ander* 
son  V.  Jddcstm  ex  dem.  Eden^  16  id.  882.  Barker  v.  Barker^ 
2  Sim.  249.  Swnner  v.  Partridge,  2  Atk.  47.  Doe  ex  dem. 
Barnfield  v.  Wetton,  2  Bos.  ^  PuU.  824.  Waldrm  v.  Oia^ 
nini,  6  BUI,  601.  Jackson  v.  CheWy  12  Wheat.  158.  4  Kenfe 
Com.  265,  268-'278.)  (2.)  The  fact  that  the  gift  over  is  to  her 
child  or  children,  instead  of  its  being  to  a  third  person,  does 
not  render  the  executory  devise  ineffectual.  It  is  not  a  limiti^ 
tion  to  which  the  rule  in  Sfftelley^s  case  applies.  It  is  not  a  gift 
to  her  heirs  at  law  or  to  her  issue,  but  to  her  diild  or  children. 
These  words,  prima  faciei  at  least,  are  words  of  purchase,  not 
words  of  limitation ;  they  are  words  to  designate  the  person  to 
take  as  devisee,  not  to  denote  the  quantity  of  estate  given.  {Sis* 
son  V.  Seabury,  1  Sumn.  21SI.  Jeffrey  v.  Htmeywoed^  4  Mad* 
898.  Ooodrigkt  ex  dem.  Dorking  v.  Dunham,  Doug.  284. 
Lees  V.  Mosley,  1  Yo.  ^  ColL  Exch.  Rep.  606,  607.  jKtr^  v. 
Beckoj  15  Ohio  R.  561.)  A  fee  simple  having  been  given  by 
the  previous  words,  this  provision  would  have  been  entirely  nu- 
gpktoryi  if  Ml  inieftded  (aeooidmg  to  the  pfaan  import  of  tht 
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ksgttge)  to  give  her  child  or  children  as  deriseec  of  the  testa* 
toTi  mdepeodently  of  their  mother  and  not  as  her  heirs,  an 
estate  in  fee  simple.  The  testator  gires  it  to  her  child  or  chil- 
dren ;  if  one  only,  to  him  or  her  solely — ^if  more  than  one,  to 
them  equally,  to  be  dirided  between  them,  share  and  share  alike ; 
which  shows  that  he  intended  them  to  take  as  devisees,  and  did 
not  vse  the  words  as  words  of  limitation.  (  Tanner  r.  Living'^ 
^mtj  12  Wend.  88.  Sissm  ▼.  Seabury,  1  Sumn.  248.  Right 
9X  dem.  Shortridge  r.  Cr^ber^  6  Bam.  ^  Cress.  866.  Oret- 
Um  ▼.  Haywardy  7  Taunt.  94.  Lessee  of  Pindlay  r.  Riddle^ 
8  Binm.  189.)  He  also  gives  it  to  such  child  or  children,  and 
hiS|  her  or  their  heirs  and  assigns,  not  the  heirs  and  assigns  of 
his  daughter.  These  superadded  words  of  limitation  show  that 
it  was  his  intention  that  the  child  or  children  should  take  as 
>  or  devisees ;  they  were  to  be  the  new  stock  of  inherit* 
I ;  the  limitation  was  to  their  heirs.  ( Tanner  r.  Living- 
siony  12  Wend.  98.  1  Vent.  282.  4  Kenfs  Cam.  221.  Lud- 
dington  v.  Kime,  1  Ld.  Ray.  208.  Clerk  [or  Cheek]  v.  Day^ 
Moor,  598.  1  Ld.  Ray.  205.  FUzg.  24.  King  v.  MeUittg, 
1  Veni.  282.'  Carpenter  y.  Smith,  8  Kaie,  123.  4  Kent's 
Cem.221.  Lessee  of  Findlayy.  Riddle,  BBinn.l9ld.)  If  the 
words  ^ child  or  children"  had  been  synonymous  with  the  word 
"heirs,"  these  superadded  words  of  limitation  would  have  been 
taittologous,  and  wotild  have  no  effect.  Another  consideration 
in  itself  decisive  is,  that  this  gift  to  her  child  or  children  was 
to  take  effect,  if  his  daughter  should  die  before  or  after  the  tea* 
taftei^s  deoease.  To  effectuate  this  purpose,  it  is  absolutely 
necessary  to  construe  these  words  as  words  of  purchase,  not 
words  of  limitation ;  tins  must  have  been  the  testator's  inten- 
tioQ ;  for  in  case  of  her  death,  leaving  a  child  or  children  while 
tiM  testator  was  living,  such  child  or  children  could  not  have 
taken  under  this  provision  if  these  were  words  of  limitation, 
b«t  there  would  have  been  a  lapsed  devise.  (  Rogers  v.  Rogers, 
8  Wend.  508, 518.  Doe  ex  dem.  Turner  v.  Kett,  4  T  R.  608. 
BreU  ▼.  Rigden,  Plowd.  840,  845.  Goodright  v.  Wright,  1 
P.  Wins.  898.)  This  is  conclusive ;  it  is  impossible  to  con* 
» these  weids  as  words  of  limitation,  consistency  with  the 
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•zpress  declaration  of  the  testator,  that,  in  case  of  her  death  be- 
fore  his  decease,  her  child  or  children  (if  she  left  any  snrviying 
him)  should  take  the  property  in  fee.  If  the  effect  of  any  one 
of  these  provisions,  to  render  the  rule  in  SkeUey*s  case  inappli^ 
cable,  were  dubious,  yet  such  doubts  cannot  extend  to  all  of 
them.  At  all  events,  the  concurrence  and  joint  operation  of  all 
of  them,  taken  in  connection  and  together,  must  inoontestably 
prove  the  intention  of  the  testator,  which  being  a  lawful  inten- 
tion must  govern  in  this  case,  ( CHnger  ex  dent.  White  v.  Whiief 
WiUes?  R.  850,  851,)  that  if  his  daughter  should  leave  a  child 
or  children  at  her  death,  such  child  or  children  should  take  an 
estate  in  fee.  (8.)  This  construction  agrees  with  the  conclusion 
which  any  man  of  plain  common  sense  would  draw  from  the 
language  of  the  will,  and  which  the  testator  undoubtedly  must 
have  supposed  and  intended  should  be  drawn.  It  harmonizes 
with,  and  is  corroborated  by,  the  corresponding  provisi(ms  made 
by  the  testator  in  favor  of  the  children  of  his  other  daughterSy 
Mrs.  Harvey  and  Mrs.  Prowitt,  in  the  first  and  second  clauses 
of  his  will.  The  children  of  each  of  these  daughters  was  to 
take  the  fee  in  the  property  in  which  their  respective  mothers 
had  a  life  interest.  If  either  of  them  died  without  issue  sur- 
viving her,  the  property  was  given  to  the  other  daughters.  So 
it  was  in  the  case  of  Margaret  Thornton  Mackaness.  It  is  ob- 
vious that  it  was  the  intention  of  the  testator  to  put  his  three 
daughters  and  their  respective  children  substantially  upon  the 
same  ground. 

II.  It  is  clear,  therefore,  upon  the  whole  view  of  the  will,  as 
well  as  upon  a  critical  examination  of  the  fourth  clause,  that 
Mrs.  Chrystie,  having  survived  her  mother,  and  being  the  only 
surviving  child,  took,  under  the  will  and  as  the  devisee  desig- 
nated by  the  description,  ^'a  child  of  Margaret  Thornton  Mack- 
aness," a  fee  simple  absolute  in  the  premises  in  question. 

III.  The  decision  of  the  judge  was,  therefore,  not  erroneous. 

IV.  The  question,  what  estate  is  given  in  the  fourth  clause 
to  Mrs.  Harvey  and  Mrs.  Prowitt,  or  their  children,  does  not 
fairly  arise,  and  need  not  be  determined.  (1.)  If  Mrs.  Ludlow 
had  died  without  children,  it  might  have  been  necessary  to  de^ 
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iennioe  that  qaettion,  bat  as  that  contingeney  has  not  hajv- 
pened  it  seemfl  idle  to  discnBS  it  Where  there  is  a  contingency 
with  a  donble  aspect,  or  in  other  words,  where  there  is  a  valid 
limitation  over  in  one  contingency,  and  in  case  that  contingency 
does  not  happen,  there  is  an  alternative  limitation  over  npon 
another  contingency ;  if  the  first  contingency  happens,  it  is  im- 
material whether  the  latter  be  valid  or  not ;  for  its  invalidity 
cannot  affect  the  other  limitation.  {Longhead  d.  Hopkins  v. 
Phelps,  2  W.  Black.  704.  Crompe  v.  Barrow,  4  Ves.  681, 
686.  Crump  d.  Wooley  v.  Norwood,  7  TmitU.  872.  Minium 
T.  Wraith,  18  Sim.  52,  62.  Oower  v.  Cfrosvenor,  Barnard. 
Ch.IL  60.  1  Pow.  on  Dev.  {by  Jarman,)  401,  n.)  (2.)  It  is 
not  admitted,  however,  that  there  is  the  least  reason  to  doubt 
the  validity  of  the  contingent  limitation  in  this  clanse  to  Mrs. 
Harvey  and  Mrs.  Prowitt  and  their  children,  or  that  there  is 
any  difficnlty  in  determining  what  would  have  been  its  legal 
effect  It  clearly  was  not  a  limitation  upon  an  indefinite  failure 
of  iasae.  It  depended  upon  the  double  contingency  of  Marga* 
let  Thornton  Mackaness  dying  unmarried  and  without  issue 
surviving  her,  which  could  not  have  happened  after  her  death. 
Although  the  court  will  construe  the  word  and  as  synonymous 
with  the  w<Hrd  or,  when  necessary  to  effectuate  the  testator's  in- 
tention, they  will  never  do  so  when  it  will  render  the  devise 
illegal  or  defeat  such  intention.  {Doe  d.  Baldwin  v.  Rawding, 
2  J}.  4*  Aid.  441.  Doe  d.  Everitt  v.  Cooke,  7  East,  269. 
Deed.  Davy  y.Bumsall,  6  T.  R.  80,  84.  Jackson d.Burhans 
T.  Blanshan,  6  Jhhn.  54.  Sayward  v.  Sayward,  7  Greenl.  210, 
216.  Chapman  v.  Brown,  8  Burr.  1684.  Fonnereau  v. 
Fbnnereau,  8  Atk.  818.)  But  even  if  the  word  or  had  been 
used  instead  of  the  word  and,  there  remains  conclusive  evidence 
that  the  gift  over  was  not  to  be  upon  an  indefinite  fiulure  of 
issue.  The  contingency  mentioned  is  Margaret's  dying  without 
leaving'  a  child  her  surviving  ;  in  which  case  there  is  a  devise 
to  Mrs.  Harvey  and  Mrs.  Prowitt,  as  tenants  in  common  in  fee, 
or  if  either  of  them  shall  at  Margaret's  death  be  dead,  and  shall 
liave  a  child  then  living,  then  the  devise  is  to  such  child,  that 
i»,  the  ehild  living  at  Margaret's  death.    These  duraumstanoes 
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prore  tbftt  the  testator  did  not  contemplate  an  indefinite  &iliire 
of  issue,  but  intended  to  provide  only  for  a  ccmtingency  at  the 
time  of  Margaret's  death.  (8.)  It  is  clear  from  these  considera- 
tions that  the  estate  given  to  Margaret  would  not  have  been  an 
estate  tail  previous  to  the  law  abolishing  snoh  estates ;  and  if 
this  were  at  all  doubtful,  the  court  should  presume,  in  case  of  a 
will  made  after  such  law  was  in  force,  that  the  testator  did  not 
intend  to  create  an  illegal  estate.  {RoffersY.  Rogers^  S  WetuL 
503,  514.  Tanner  v.  LimngBtwt,  12  id.  98,04.  LetkitdUer 
V.  Tracy,  8  Atk.  79T.)  (4.)  Upon  the  whole,  although  the  will 
was  not  drawn  with  artificial  nicety,  there  is  no  difficulty  in  aa- 
oertainiog  the  meaning  of  this  clause  and  determining  its  effect, 
BO  fiir  as  it  may  be  necessary  to  do  so  in  this  cause.  The  tes- 
tator gave  his  daughter  Margaret  Thornton  MackanoM  an  es- 
tate in  fee  simple,  subject  to  an  executory  devise  in  fee  simple, 
to  any  child  or  children  who  might  survive  her ;  or  if  she  had  no 
auoh  child,  subject  to  an  executory  devise  to  her  sisters,  if  living, 
or  (if  either  of  them  should  be  dead,  leaving  a  child  or  children 
then  living,)  to  such  child  or  children.  There  were,  therefinre, 
two  contingencies  contemplated  and  provided  fi>r  by  the  testator, 
and  if  either  of  them  happened,  the  estate  in  fee  devised  to  bis 
daughter  was  to  cease,  otherwise  it  would  be  absolute.  The 
first  contingency  has  happened.  The  testator's  daughter  Mar- 
garet has  died,  leaving  a  child  who  survived  her;  that  child, 
under  the  executory  devise  in  her  fevor,  then  took  an  estate  in 
fee  simple  absolute,  and  she  and  her  husband  became  entitled 
to  the  immediate  possession  of  the  lands.  As  this  waa  withheld 
from  them  by  the  original  defendant,  they  brought  this  action, 
and  are  entitled  to  judgment 
v.  The  judgment  therefi>re  should  be  affirmed,  with  costs. 

Roosevelt,  J.  The  plaintiff,  Mrs,  Chrystie,  who  was  tlia 
granddaughter  of  Thomas  Mackaness,  deceased,  claims  under  a 
devise  or  gift,  in  her  grandfather's  will,  to  be  the  owner  of  the 
house  and  lot  known  as  No.  192  Fulton  street,  lately  oceupied  by 
Duncan  Phyfe,  deceased.  Phyfe  died  in  possession  of  the  prem- 
ises in  ths  year  1864,  holding  under  a  deed  in  fee,  oontsiniag 
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fbll  oorenftnts,  ezeeafted  to  bim  in  1815  by  Mr.  and  Mrs,  Lad* 
low,  the  fiitber  and  motber  of  Mrs.  Cbrystie  the  claimant  Tbe 
case  presents  a  question  of  title  merely,  depending  for  its  de- 
termination, not  on  any  disputed  fiict,  but  on  the  constrnction  to 
be  given  as  matter  of  law  to  Mackaness'  will,  trhiob  was  made 
and  took  effect  long  prior  to  the  adoption  of  the  revised  stat- 
utes, and  wbicb  therefore  is  to  be  interpreted,  if  necessary,  ac- 
cording to  tbe  principles  of  the  old  system.  Mackaness  it  ap- 
pears bad  a  wife  and  three  children,  all  daughters.  Two  of 
tbem,  Mrs.  Harvey  and  Mrs.  Prowitt,  bad  husbands ;  the  otbe^^ 
Margaret,  although  she  married  afterwards  Mr.  Ludlow,  was  at 
the  date  of  her  Other's  will  a  single  woman.  As  to  the  two  mar* 
lied  daughters,  he  of  course  knew  the  drcumstaacea  of  their 
husbands ;  as  to  tbe  third,  the  unmarried  one,  he  was  lefk  to 
coDjectore,  but  entertained,  it  would  appear,  higher  hopes  and 
greater  &itb. 

Thus  situated  in  his  fiimily,  Mackaness  about  fiffy  years  ago 
made  his  will,  dividing  his  estate  into  three  allotments.  To 
Mrs.  Eburvejr,  one  of  bis  married  daughters,  ho  gave  his  house 
in  Front  street  ^'  during  the  term  of  her  natural  Hie,"  with  i^ 
mainder  in  fee  to  h&r  children,  if  any,  and  if  none,  tohersistera 
or  their  childiM ;  subject  to  the  husband's  use^  if  surviving^ 
'^during  his  natural  life."  To  Mrs.  Prowitt,  the  other  married 
daughter,  in  whose  husband's  ailairs  he  seems  to  have  had  1^ 
little  less  confidence,  although  he  made  him  a  trustee  he  gave 
the  income  of  his  dwelling,  brewhouse  and  malthouse  in  Barley 
street,  "for  her  own  sole  and  separate  use,"  ^< during  the  nath 
oral  life  of  his  said  daughter,"  with  remainder  in  fee  to  her 
dnldren  or  her  sisters,  as  tbe  case  might  be ;  but  with  no  ro< 
served  benefit  in  fiivor  of  her  husband.  These  provisions,  thua 
briefiy  stated,  in  respect  of  his  two  married  daughters,  are  cai^ 
lied  out  with  perfect  deamess  and  with  great  particularity  and 
niMiteDiess  of  detail,  in  the  first  and  second  articles  ot  the  wilL 
In  the  next  he  gives  his  homestead  in  Orange  county^  witb  all 
liMhcnes,  cattle,  &c.  to  his  wife  and  unmarried  daughter  dur* 
isgtiieir  joint  natural  lives  and  the  lifi»  of  the  survivar ;  mA  if 
bis  said  daughter  shoold  be  the  survivor,  then  (on  her  asthsr'i 
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death)  to  her  and  '^  her  heirs  and  assigns  forever '' — ^in  other 
irordS|  giving  her  as  to  the  feirm  a  conditional  fee,  determinable 
if  she  died  before  her  mother. 

In  the  4th  article,  still  carrying  ont  the  distinction  between 
Margaret  and  the  other  daughters,  he  gives  her  the  house  now 
in  controversy  in  Partition  street,  to  her  and  to  '*  her  heirs  and. 
assigns  forever,''  with  this  qualification,  however,  that  if  she 
died  "unmarried  and  without  leaving  a  child  her  surviving,'' 
(as  she  left  a  child,  Mrs.  Chrystie,  born  in  wedlock,  this  condi- 
tion is  of  no  direct  importance,)  then  all  her  share  of  his  estate, 
both  real  and  personal,  was  to  go  to  her  sisters  or  their  chil- 
dren, as  the  case  might  be.  Here  then  again  was  a  conditional 
fee,  depending  upon  Margaret's  first  having,  (which  could  only 
be  if  she  married,)  and  then  leaving,  a  lawful  child.  Unlike  her 
sisters,  whose  interest  in  their  allotments  was  in  every  event 
merely  for  life,  and  could  in  no  event  be  raised  to  a  fee,  her  es- 
tate was  in  perpetuity,  with  full  power  to  "  assign,"  that  is  (for 
such  is  the  legal  meaning  of  the  word  "  assigns,")  to  convey, 
either  by  will  or  deed,  to  whom  she  pleased,  in  fee  simple,  with 
no  possibility  of  being  reduced  to  a  mere  life  estate,  except  in 
the  one  event  of  her  leaving  .no  child.  Her  sisters?  children 
were  to  take  in  remainder  as  direct  devisees  or  legatees  of  their 
grandfather ;  her  children,  if  at  all,  as  "heirs  "  of  their  mother, 
and  of  course  (like  heirs  in  any  other  case  of  ownership  in  fee) 
subject  to  their  mother's  acts  in  her  lifetime.  All  persons, 
whether  lawyers  or  laymen,  at  all  conversant  with  real  property, 
nndi^rstand  that  where  a  piece  of  land  is  given  or  conveyed  to  a 
man  and  his  heirs,  or  his  heirs  and  assigns,  he  may  dispose  of 
it  in  his  lifetime  or  at  his  death,  to  the  exclusion  of  his  heirs, 
whether  descendants  or  collaterals.  The  use  of  the  term  as- 
signs  by  the  testator  in  the  present  instance  shows  that  he  so 
understood  the  law,  and  that  he  so  intended.  While  withhold- 
ing expressly  the  poww  to  sell,  as  to  the  fee,  from  the  two  mai^ 
ried  daughters,  he  gave  it  as  expressly  to  his  unmarried  dangh- 
ter  Margaret.  When  therefore,  as  Mrs.  Ludlow,  she  conveyed 
in  fee  to  Mr.  Phyfe,  she  did  nothing  but  what  her  &ther  con- 
templated and  permitted;  and  Mr.  Phyfe,  on  his  part,  incurred 
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no  risk  of  dispoflsession,  except  what  resulted  from  the  possi- 
bility that  all  the  children  of  Mrs.  Lndlow  might  die  before  her 
— ^a  risk  which  he  took  the  precaution  to  guard  against,  in  some 
degree  at  least,  by  requiring  Mr.  Ludlow  to  execute  a  warranty 
of  title.  But  Mrs.  Ludlow,  as  already  stated,  did  marry,  and  at 
her  death  did  leave  a  child.  Had  the  will,  therefore,  stopped 
at  this  point,  there  could  be  no  question— none  at  least  of  any 
serious  difficulty — and  no  suit  it  is  probable  would  have  been 
thought  of.  The  birth  and  survivorship  of  Margaret's  child,  (now 
Mrs.  Chrystie,  one  of  the  plaintiffs,)  instead  of  raising  up,  as  it  has 
done,  an  adverse  claim,  would  have  been  the  very  means  pre* 
scribed  by  the  will  for  perfecting  the  title  of  Margaret^s  grantee. 
The  4th  article,  however,  does  not  stop  here.  The  drafts- 
man was  a  lawyer,  and  although  not  perfectly  artistic  in 
his  work,  he  knew  that  thus  far  he  had  assumed  that  Mar- 
garet, the  devisee,  would  live  to  take  her  father's  bounty,  and 
that  as  the  law  then  stood,  if  the  assumption  failed  and  she  died 
before  him,  her  children,  even  if  she  left  any,  would  not  take  in 
her  stead,  but  be  excluded  on  the  ground  of  its  being  a  lapsed 
devise.  True,  the  testator  in  such  case  might  make  a  codicil ; 
but  testators  are  apt  to  forget.  It  was  safest  therefore,  or 
was  supposed  to  be,  to  anticipate  such  a  possibility  and  provide 
for  it  in  the  will.  ■  He  had  already,  as  we  have  seen,  made  all 
the  provision  he  desired  for  the  case  of  her  taking  the  property, 
after  him,  and  then  dying  herself,  (the  usual  course  of  nature,) 
giving  it  in  that  case  to  her  children,  if  any,  through  her,  and 
as  her  heirs  at  law.  He  now  simply  adds,  that  if  she  died  be- 
fere  him  and  left  children  living  at  his  decease,  they  should  take 
in  fee  that  which  had  been  intended  for  their  mother.  But  the 
draftsman,  unfortunately,  in  expressing  this  idea,  tempted  no . 
doubt  by  the  love  of  more  sonorous  periods,  used  the  expressions 
''if  my  said  daughter  Margaret  Thornton  Mackaness  shall  die, 
either  before  or  after  my  decease,  leaving  lawful  issue,  then  I  do 
give,  devise  and  bequeath  the  part  And  parts,  share  and  shares, 
of  my  real  and  personal  astate  by  this  my  will  given,  devised 
uid  bequeathed  to  her,  unto  such  child  or  children,  &c.  their 
heirs  aod  assigns  ferever/'  dec    Literally,  this  language^  it 
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Bmt  be  adadttedy  appliefl  to  (he  eaee  of  Margaret's  death  lear- 
ing  iaioe,  "whether  befiNre  or  after  her  father's.  But  so  applying 
it^  the  result  would  be  not  lo  modify  bat  to  nullify  the  provis- 
iooB  already  made;  and  in  the  very  same  sentencey  to  conyert 
that  irhidi  in  a  certain  erent  he  had  intended  to  be,  imd  whioh 
in  the  ordinary  oonrse  of  things  would  be,  an  absolute  fee  sim* 
pie,  into  a  mere  estate  for  life,  and  which  in  no  event  eoold  be 
of  longer  duration  than  life. 

In  the  interpretation  of  legal  instruments,  as  of  other  writingSi 
it  is  our  duty  to  reconcile  them  if  practicable.  An  author, 
whether  it  be  of  a  book  or  a  will,  is  not  to  be  presumed  to  in- 
tend, especially  in  the  yery  same  sentence,  to  contradict  himself. 
This  rule  is  well  established  both  upon  authority  and  common 
sense.  If  any  thing  in  this  will  be  clear,  it  seems  to  me,  it  is 
clear  that  the  testator  did  not  intend  that  his  daughter  Marga* 
ret,  as  the  plaintifs  argue,  should  take  a  mere  estate  for  life 
and  nothing  more.  '  She  was  in  some  event  certainly  to  take  a 
fee.  How  then,  it  may  be  asked,  are  the  expressions,  '^  either 
before  or  after  my  decease,"  just  quoted,  to  be  reconciled  7  They 
are,  I  eoneeiTe^  to  a  great  extent  surplusage ;  they  are  as  much 
as  to  say,  I  have  already,  in  case  of  my  daughter  Margaret's 
death  afi$r-me  leaying  issue,  given  her  portion  to  them  as  her 
^heirs  ^  and  I  now,  in  case  of  her  death  befcre  me  leaving 
issue,  give  it  to  them  in  like  manner,  as  far  as  may  be,  as  her 
substitutes,  so  that  "  if  she  shall  die  either  before  or  after  me 
leaving  issue,"  such  issue,  as  heirs  or  as  substituted  devisees, 
will  take  her  portioA  ;  if  in  the  character  of  heirs,  then  subject, 
like  other  heirs,  to  their  parent's  disposition;  if  as  substitutesi 
then  subject,  like  other  immediate  devisees  in  fee,  to  no  dispo- 
sition but  their  own.  The  primary,  and  as  it  seems  to  me  the 
oiily,  object  the  test:vtor  had  in  view  in  the  words  just  quoted, 
was  to  meet  the  possilile  event  of  his  daughter's  death  before 
him,  to  prevent  the  iapse  which  in  that  event,  as  the  law  then 
stood,  would  otherwise  have  followed,  and  to  give  elfect  to  a 
dictate  of  nature,  so  strong  and  universal,  as  to  induce  the  legis- 
lature to  interpose  and  to  make  a  general  provision  in  fiivor  oC 
issuer  in  aU  eases  where  the  immediaAe  d^ect  «f  a  iestater'^ 
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bosaij,  bMBg  a  deaoendant,  dies  before  the  testator  himeel^  bat 
leaves  issue  who  sunive  the  testator.    (2  R.  S.  66,  i  52.) 

The  will  in  questiim,  althongh  somewhat  inartificial,  was  ob* 
vioBsly  drawn  by  a  lawyer.  He  knew  this  rale  of  the  old  law, 
in  fall  fiirce  when  the  instoament  was  framed.  He  knew  that 
Miss  Mackaness,  whether  she  died  before  her  father  or  after 
him,  most  either  die  childless  or  leave  issae.  He  had  provided 
far  both  conting^icies,  whichever  of  them  shoold  happen  after 
the  teatator's  death ;  giving  his  daughter  not  a  life  estate  bat 
an  estate  in  fee  simple,  defeasiUe  if  she  left  no  issue,  and  in^^  ' 
defeasible  if  ahe  did.  Why  then  shoold  he  provide  for  one  of 
the  same  two  oontiBgeneies  again  1  Why,  when  he  had  jast 
declared  that  in  that  precise  contingency  she  should  take  an 
estate  "  to  her  and  her  heirs  and  assigns  forever,"  why,  I  say,  is 
he  to  be  presumed  to  have  intended  that  in  that  precise  eon« 
tiageacy,  aad  every  other,  she  should  take,  as  the  plaintiffs  con* 
tend,  an  estate  "  sabstantially  similar"  to  Chat  of  her  sisters ; 
namely,  for  lifo  only  ?  If  Ae  provisons  for  all  the  three  dangh* 
ters  were  to  be  substantially  similar,  why  were  such  great 
psins  taken  to  distinguish  them  ?  It  is  palpable  that  the  de- 
scendants of  Margaret,  in  some  event,  were  to  take  as  '^her 
heirs ;"  whoreas,  by  the  plaiotifis'  construction,  they  could  take 
as  heira  in  no  event.  It  is  equally  palpable  that  she  was  in 
some  event  to  have  the  power  of  '^  assigning"  the  fee ;  whereas, 
if  only  a  life  tenant,  her  conveyance  would  pass  only  a  life 
estate,  and  that,  in  the  language  of  the  law,  merely  pour 
autre  vie.  The  whole  argument  of  the  plaintiffs'  counsel 
proceeds  upon  the  assumption,  as  stated  by  himself,  that  for 
each  of  the  other  daughters  and  their  children  he  (the  testa- 
tor) made  provisions  substantially  similar  to  those  in  regard  to 
his  daaghter  Margaret  and  her  children;  whereas  the  whole 
will  proceeds  upon  the  idea  that  the  provisions  in  the  two  cases 
were  to  be  substantially  different.  It  is  only  necessary  to  read 
the  will — the  whole  will,  and  not  the  mere  detached  parts  r^ed 
on  by  the  plaintiffs — to  sustain  the  position  that  all  the  sisters 
weie  not  to  be  placed  on  the  same  footing.  "  This  constmctimi 
CL  adopt  the  v^ords  of  the  plaiatifis'  Ihird  point)  agnses  with 
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the  condasioQ  which  any  man  of  plain  common  Bonse  ironld 
•draw  from  the  language  of  the  will,  and  which  the  testator  nn<^ 
doabtedly  must  have  supposed  and  intended  should  be  drawn." 
He  could  not  have  imagined — no  man  of  common  sense  could 
have  imagined — that  the  words  ^'to  her  and  her  heirs  and 
assigns  forever"  would  be  construed  as  intended  in  no  event  to 
give  a  feC)  and  in  every  event  to  give  only  a  life  estate.  He 
knew,  of  course,  that  his  daughter  Margaret  must  die,  either 
with  or  without  issue — that  there  was  no  other  possible  alterna- 
tive in  the  nature  of  things ;  that  therefore,  if  "  her  heirs  and 
assigns,"  as  such,  were  not  to  take  if  she  left  no  issue,  and  were 
also  not  to  take  if  she  left  issue,  they  were  not  to  take  in  any 
event.  And  yet  he  had  expressly  given — ^and  that  in  contrar 
distinction  to  his  other  daughters — the  house  in  question  to 
Margaret ''  and  her  heirs  and  assigns  forever."  He  had  given 
her  a  fee  of  some  kind.  His  language  to  that  extent,  whether 
tested  by  the  professional  or  by  the  common  understanding,  is 
perfectly  clear ;  while  to  his  married  daughters  it  is  undis- 
puted that  he  gave  only  life  estates.  How  then  can  it  be  said, 
as  the  plaintiflfs'  counsel  contend,  that  "  it  is  obvious  that  it  was 
the  intention  of  the  testator  to  put  his  three  daughters  and 
their  respective  children  substantially  upon  the  same  ground  ?" 
Is  a  mere  life  estate,  with  no  power  of  appointment  by  deed  or 
will,  substantially  the  same  as  a  fee?  Or  is  an  estate  which 
certainly  in  some  event  was  to  go  "  to  the  testator's  daughter 
and  her  heirs  and  assigns  forever,"  substantially  the  same  as 
an  estate  which  in  no  event  was  to  be  held  by  the  donee,  or  to 
be  subject  to  her  control,  for  a  longer  period  than  "during  her 
natural  life?"  According  to  the  plaintiffs'  fourth  point,  the  devise 
to  Margaret  was  "  an  estate  in  fee  simple,  subject  to  an  executory 
devise  in  fee  simple  to  any  child  or  children  who  might  sur- 
vive her ;  or,  if  she  had  no  such  child,  subject  to  an  executory 
devise  to  her  sisters  if  living,  or  (if  either  of  them  should  be 
dead,  leaving  a  child  or  children  then  living,)  to  such  child  or 
children."  The  answer  to  this  position,  as  already  stated,  is 
that  it  involves  the  absurdity  of  a  fee,  which  in  no  event  could  go 
to  the  donee's  ^^heirs"  as  such,  or  to  the  donee's  ^^assignB"—- a  fee 
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unknown  either  to  common  law  or  common  sense — «  fee  in  direct 
contradiction  of  the  ordinary  as  well  as  legal  meaning  of  the 
terms  which  create  it. 

I  have  not  gone  into  the  technical  matters  which  have  been 
discussed  by  counsel,  for  the  reason  that  assuming  the  views  of 
the  plaintiffs  in  regard  to  them  to  be  correct,  they  do  not  affect 
the  conclusion  at  which  I  have  arrived,  as  to  the  intention  of 
the  testator ;  the  guide  which  both  parties  very  properly  profess 
to  follow  in  determining  the  construction  to  be  given  to  his  will. 

In  the  recent  case  of  OReiUy  v.  SempUlj  decided  on  appeal 
in  1855  by  the  court  of  last  resort  in  England,  the  testatrix, 
in  one  codicil,  gave  the  whole  residue  of  her  property  to  her 
cousin,  "  Lady  Sempill  and  her  heirs  and  assignees ;"  and  by  a 
subsequent  codicil,  reciting  that  there  was  no  prospect  of  her 
eouain  having  a  child,  "deponed  and  bequeathed  as  her  succefr- 
SOT,"  a  niece  named  O'Heilly,  ^  to  succeed  the  said  Bight  Hon- 
orable Lady  Sempill  in  all  her  (the  testatrix's)  landed  property, 
dtc"  The  question  was,  says  the  reporter,  whether  the  fee 
given  to  Lady  Sempill  by  the  first  codicil  was  cut  down  to  a 
life  rent  by  the  second.  Held  by  both  courts  that  it  was  not 
The  lord  chancellor  said  the  case  "admitted  of  no  reasonable 
doubt ;"  that  Miss  O'Reilly  was  merely  substituted  in  the  place 
of  Lady  Sempill's  "  heirs,"  and  like  them  would  take  on  her 
death,  if  Lady  Sempill  should  "  do  no  act  to  defeat  the  destina- 
tion of  the  property ;"  that  the  devise  over  was  "  a  mere  spes 
suecessUmis  in  Miss  O'Reilly,  which  might  or  might  not  be  of 
much  value ;  that  it  was  no  doubt  always  of  some  value,  but 
did  not  prevent  Lady  Sempill  from  exercising  all  the  rights  of 
ownership  with  regard  to  the  property."  Lord  Brougham  said 
lie  had  '*  no  doubt  as  to  the  case,  any  more  than  his  noble  and 
learned  friend."  Lord  St  Leonards  added  that  he  agreed  with 
the  lord  chancellor  and  Lord  Brougham,  "  and  had  no  doubt 
that  the  court  below  came  to  a  correct  conclusion."  "  The  estate 
(by  the  2d  codicU)  was  not  removed  out  of  Lady  Sempill ;  the 
lee  was  not  cut  down  in  that  way."  What  a  child,  had  there 
been  one,  would  have  taken  as  heir,  was  to  go  to  Miss  O'Reilly 
^as  the  successor  in  the  place  of  the  child,"  and  "subject  to 
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the  disposition  of  Lady  Sempill  herself."  (2  Maequeen^s  Rep, 
288.)  The  result  is,  that  Mrs.  Ludlow  took  an  estate  in  fee, 
defeasible  by  law  in  the  event  of  her  dying  before  her  father, 
and  defeasible  by  will  in  the  event  of  her  dying  after  him,  leav- 
ing no  issne.  Having  survived  her  father,  and  having  left 
issue,  her  estate  in  fee  both  vested  and  became  absolute  in  her, 
and  as  a  consequence  in  her  grantee,  Mr.  Phyfe. 
Judgment  should  therefore  be  entered  for  the  defendants. 

Whiting,  J.  concurred. 

Clerke,  J.  (dissenting.)  L  The  rule  that,  in  the  eonstruo- 
tion  of  wills,  they  are  to  be  expounded  so  as  to  pursue  as  far  as  pos- 
mble  the  intention  of  the  testatcnr,  is,  in  oor  law,  vniversally  ree* 
ognized.  In  the  language  of  Coke,  the  intention  is  the  pole-star  to 
guide  the  judges ;  but,  it  is  also  conceded,  with  equal  unanimity, 
that  this  intention  must  be  collected  from  the  language  dT  the 
instrument — ^not  from  any  extraneous  rq^orts  and  evidence  ooih- 
corning  it,  except  in  the  instance  of  a  latent  ambigoi^ ;  and, 
where  it  docs  not  clearly  and  with  reasonable  certainty  disclose 
the  intention,  the  court  must  have  recourse  to  the  rules  of  strict 
legal  interpretation,  and  must  be  exclusively  guided  by  then. 
The  construction  must  not  depend  upon  probabilities,  upoa  the 
private  belief,  the  conjectures,  or  the  speculatbns  of  the  judges, 
however  plausible  or  ingenious,  or  however  conducive  to  a  be- 
nignant result ;  but  it  must  be  derived  from  the  instnnneni 
itself— not  from  a  fragment,  but  the  whole  of  it ;  m  that  the 
words  may  stand  together,  without  repugnance  or  coatrariety. 
Does  the  will  now  before  us,  taken  as  a  whole,  clearly  and  sa^ 
isfactorily  disclose  the  intention  of  the  testator  in  relation  ta 
the  interest  devised  to  his  daughter  Margaret  Tbomton  Maek* 
aness,  afterwards  Mrs.  Ludlow,  so  as  to  dispense  with  the 
necessity  of  conjecture  or  speculation  ? 

If  it  is  affirmed  that  the  employment  of  the  technical  words 
of  inheritance,  in  the  first  clause  of  the  article,  is  eonolusivei 
proof  of  his  intention,  may  it  not  be  affirmed  with  equal  if 
not  greater  force,  that  the  three  limitations  orer,  in  laogonga 
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equally  positiye,  disclose  quite  a  contrary  intention,  with  the 
additional  advantage  that  they  are  subsequently  declared  ? 

It  is  again  affirmed  that  he  distributes  other  real  estate 
among  his  daughters,  who  were  married,  in  express  terms  dur- 
ing their  natural  lives^  while  he  makes  use  of  words  of  inher- 
itance only  in  the  devise  to  his  daughter  Margaret  But,  if  by 
giving  to  the  limitations  over,  in  the  fourth  article,  their  full 
force,  the  same  interest  would  be  given  substantially  to  his 
daughter  Margaret,  that  he  has  confessedly  given  in  other  arti- 
cles to  his  other  daugbters— that  is  a  life  interest— may  it  not 
be  affirmed,  with  quite  as  much  plausibility,  that  this  discloses 
an  intention  to  place  his  three  daughters,  and  their  respective 
children,  on  the  same  ground,  and  that  it  was  nothing  but  the 
technical  verbosity  or  the  obtuseness  of  his  lawyer,  which  caused 
sny  variation  in  the  language  of  the  will. 

I  confess  that  I  cannot  discover  any  thing  in  the  diction  or 
tenor  of  this  instrument  to  afford  me  any  unquestionable  assur- 
ance of  the  intention  of  the  testator,  respecting  the  devise  to 
his  daughter  Margaret  I  may  form  a  belief ;  I  may  surmise ; 
I  may  indulge  in  conjecture  approximating  to  the  truth ;  but  this 
the  law.  for  the  wisest  reason,  does  not  permit — ^fbr  the  same 
reason,  indeed,  that  it  leaves  as  little  as  possible  in  the  adminis- 
tration of  justice,  to  depend  upon  the  caprice  or  mere  speculation 
of  its  dispensers  and  interpreters.  Abandoning,  therefore,  any 
attempt  to  ascertain  the  intention  of  the  testator,  independr 
ently  of  the  strict  rules  of  legal  interpretation,  we  must  con- 
fine ourselves,  exclusively,  to  the  light  which  those  rules  afford. 

What)  then,  according  to  established  rules  of  construction, 
and  to  the  principles  of  the  common  law  existing  at  the  tame 
of  the  death  of  the  testator,  was  Mrs.  Ludlow's  interest  in  the 
property  in  question  1 

II.  I  differ  from  the  plaintiflb'  counsel  with  regard  to  the 
precise  nature  of  the  limitations  over.  I  do  not  think  they 
ereate  an  executory  devise.  An  executory  devise,  limited  on 
any  intervemng  freehold  estate,  must  be  limited  on  a  fee,  vested 
in  a  person,  and  to  be  vested  in  another  by  contingency.  If  the 
latare  estate  is  limited  on  a  life  estate,  it  is  not  an  executory 
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dense,  Imt «  ooBtingent  remainder.  The  fee  in  en  e^j^ecnterjr 
devise  is  determinable  in  the  first  taker,  and  on  a  defeasance  of 
the  fi»e,  or  the  happening  of  the  contingency,  the  executory  de- 
Tiee  takes  place  ;  bnt,  if  the  contingency  ehonld  not  happen,  the 
fee  may  become  absolnte  in  the  first  taker.  As,  where  a  testa- 
tor dcYised  to  A.  and  his  heirs  forerer,  and  if  he  should  die 
without  issue  in  the  lifetime  of  B.,  then  B.  to  hare  the  lands, 
to  him  and  his  heirs  forever.  In  this  case  A.  took  a  vested  fee 
simple,  the  limitation  over  to  B.  being  good  as  an  executory  de- 
vise, to  take  effect  on  A.'s  dying  without  issue,  in  the  lifetime  of 
B.  There  is  another  kind  of  executory  devise,  as  where  the  fee 
does  not  pass  at  once  by  the  devise,  but  until  the  contingency 
happens,  descends  to  the  heirs  of  the  devisor.  Thus  a  devise  to 
the  first  son  of  A.  when  he  shall  have  one,  is  good  as  an  executory 
devise ;  and  the  inheritance,  in  the  mean  time,  descends  to  the 
heirs  of  the  devisor.  The  first,  however,  is  the  only  one  that  can 
be  regarded  as  anabgous  to  the  ease  now  before  us.  According 
to  the  first  definition  and  example,  it  will  be  readily  perceived, 
if  the  contingency  should  not  happen,  that  is,  if  A.  should  die 
leaving  issue,  or  should  die  without  issue  after  the  death  of  B^ 
the  estate  goes  to  the  heirs  of  A.  bp  descent,  and  not  by  virtue 
of  the  devise,  or,  to  speak  more  technically,  iy  purchase.  The 
fee  becomes  absolute  in  the  first  taker,  in  the  person  of  his  heir. 
Now,  if  any  effect  is  to  be  given  at  all  to  the  limitations  over, 
in  the  will  before  us,  (and  of  course,  on  the  theory  of  the  plain* 
tiffs'  counsel,  effect  must  be  given  to  them,  else  his  whole  ar* 
gument  fiiUs,)  the  &e  could  never  become  absolute,  under  any 
circumstances,  in  the  first  taker  or  his  heirs,  (as  heirs.)  These 
limitations  provide,  in  substance,  that  if  Miss  Mackaness  should 
die  unmarried,  wUhout  leaving  lawful  issue,  the  estate  shall 
go  to  her  sisters,  their  heirs  and  assigns  forever ;  if  she  should 
die  leaving  lawful  issue,  then  to  such  child  or  children,  his, 
her  or  their  heirs  and  assigns  forever ;  and  in  case  Miss  Maek- 
aness  should  die  without  lawful  issue,  and  if  at  her  death  her 
sisters  should  not  be  living,  the  will  provides  that  the  estate 
shall  go  to  the  children  of  the  said  sisters,  their  heirs  and  a*« 
Vgna  fiBrevev.    By  no  peaaihility,  therefiNP^  bgr  TiftM  of 
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devigei  if  theee  limitadons  ore  not  to  bo  totally  rejeetod,  oonld 
ft  fee  vest  in  Mim  MackaneM ;  aad,  irithoiit  tbisi  withoat  the 
possibility  of  the  fee  becoming  absolute  m  the  first  taker,  as  I 
have  shown,  the  limitations  oyer  cannot  be  legally  denominated 
executory  devises.  The  law  is  reluctant  to  construe  any  future 
estate  to  be  an  executory  devise,  that  can  fieiirly  be  deemed  a 
contingent  remainder.  I  think,  therefore,  the  counsel  fi>r  the 
plaintiffs  mistook  their  ground  in  insisting,  as  the  basis  of 
their  argument,  that  the  devise  belongs  to  that  denominatioA 
of  future  estates. 

in.  But  does  it  necessarily  follow  that  these  limitations  over 
are  to  be  held  as  ineffectual,  and  as  belonging  to  no  description 
of  future  estates  ?  Are  there  no  legal  principles  which  can 
determine  the  character  of  this  devise^  in  the  absence  of  any 
light,  which  the  will  itself  satisfiietorily  affords  in  relation  to  the 
testator^s  intention  ?  It  is  maintained  by  the  counsel  for  the 
defendants,  that  by  the  first  sentence  of  the  fourth  article  of  the 
will,  Miss  Mackaness  was  invested  with  an  absolute  and  inde- 
feasible title  in  fee.  It  gives  the  estate  to  her,  ^^her/ieirs  and 
Qsngns  foTeoerP  These  are  clearly  and  undoubtedly  words  of 
absolute  inheritance ;  and  if  no  words  of  limitation  over,  no 
words  of  qualification  or  restriction  followed,  her  tide  would 
have  been  indisputable,  and  her  power  of  alienation  would  have 
been  complete.  But  I  think  the  entire  fallacy  of  the  defendants' 
argument  rests  upon  the  assumption  that  these  words  are  to  be 
taken  in  their  unqualified  sense,  unaffected  by  the  subsequent 
provisions  of  the  article.  It  is  a  rule  of  eonstmction,  that  it  be 
made  upon  the  entire  instrument,  and  not  upon  disjointed  parts 
of  it.  In  a  deed,  doubtless^  if  ^ere  are  two  clauses  so  totally 
repugnant  to  each  other  that  they  cannot  stand  together,  the 
first  shall  be  received  and  the  latter  rejected }  but  with  regard 
to  a  will  the  rule  is  diffsrent ;  Ibf  if  there  are  two  such  repug- 
nant clauaes,  the  latter  shall  standi  Eveiy  word  of  a  will,  not 
incimaistent  with  the  general  intenty  ought  to  have  effect  given 
Id  it;  bat  if  two  passages  axe  totally  inoonsistenty  the  last  moat 
yievail.  Lideed,  ambiguous  words  in  one  piMsagS  caMoi  \ 
tnlaaather  passana  which  is  uikequivecaL    But  is  that 
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goage  of  the  limitations  over  in  this  case  eqaivocal  ?  On  the 
contrary,  it  is  perfectly  explicit,  quite  as  much  so  as  that  of  the 
first  passage.  Tme,  in  the  first  passage,  the  testator  gives  and 
devises  this  property  to  his  daughter  Margaret  Thornton  Mack- 
aness,  ^^her  heirs  and  assigns  forever  f^  but  it  is  equally  true, 
that  he  gives,  devises  and  bequeaths  the  same  property  to  his 
daughters  Elizabeth  Harvey  and  Mary  Prowitt,  "  their  heirs  and 
assigns  forever,"  in  case  his  daughter  Margaret  should  die  un* 
married  without  lawful  children ;  and  if  leaving  lawful  children, 
he  gives  and  devises  it  to  such  children,  and  to  make  it  still  more 
certain  that  her  heirs  should  not  have  it  as  her  representatives, 
he  gives  and  devises  it  to  the  children  of  his  daughters  Mrs. 
Harvey  and  Mrs.  Prowitt,  in  case  Margaret  should  die  leaving 
no  lawful  children,  and  if  at  her  death  Mrs.  Harvey  and  Mrs. 
Prowitt  should  be  dead.  So  that,  if  it  is  insisted  that  absolute 
effect  must  be  given  to  the  words  of  inheritance,  iiithout  refer- 
ence to  what  follows,  it  may  be  insisted  with  much  greater  force, 
that  absolute  effect  must  be  given  to  the  limitations  over  with* 
out  reference  to  what  goes  before.  It  is  a  mistake  to  suppose 
that  the  mere  employment  of  the  ordinary  techfiicid  locrds  of 
inheritance^  peremptorily  and  positively  imparts  afee^  in  de- 
fiance  of  subsequent  words  of  qmilification  and  limitation, 
{Bradstreet  v.  Clarke,  12  Wend.  602.)  In  such  case,  the  words 
of  inheritance  require  something  additional,  imparting  a  power 
of  absolute  dominion  and  alienation,  to  countervail  the  effect  of 
the  subsequent  words.  This  has  no  doubt  been  required  in 
order  to  show  indubitably  that  the  testator  was  not  mechan* 
ically  using  words,  employed  technically  by  his  legal  adviser, 
of  the  full  import  of  which  he  was  not  sufficiently  aware,  and  of 
which  he  was  not  likely  to  be  aware.  We  shall  find  this  satis- 
fiMtorily  illustrated  in  Jackson  ex  dem.  Brewster  v.  Bull,  (10 
John.  19.)  B.  by  his  will,  after  devising  a  certain  lot  of  land 
to  his  son  Moses,  his  heirs  and  <Mssigns  forever,  declared  as 
fi>Ilows :  ^  in  case  my  son  Moses  should  die  without  lawful  issue, 
the  said  property,  he  died possessedof  Iwill  to  my  son  Y.  H." 
There  the  limitation  over  was  considered  void,  not  however  6a- 
muse  the  first  clause  unqualifiedly  imported  an  absolute  foo^ 
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miependenify  of  the  subsequent  dause,  bat  because  tbe  wordi 
*^  died  possessed  of**  imported  an  absolute  power  of  alienatioii, 
and  therefinre,  and  net  athensise^  tbe  limitation  over  was  re- 
pugnant. The  court,  in  tbeir  opinion,  refer  to  tbe  case  of  The 
Attorney  General  v.  HaU,  {FUzg.  814,)  to  sbow  that  tbe 
wwds  ^  died  possessed  of"  implied  a  power  of  alienation  by  tbe 
deviaee ;  and  it  necessarily  follows,  that  without  these  words  or 
some  similar  words,  the  mere  naked  words  of  inheritance  would 
not  imply  any  euch  power,  where  there  was  a  limitation  over  in- 
consistent with  these  words.  The  court  further  remark,  ^  that 
Lord  Hardwicke  has  given  his  sanction  to  the  accuracy  of  that 
case,  and  to  the  authority  of  that  decision,  (1  Ves.  9,)  and  the 
supreme  court  of  Massachusetts  in  the  case  of  Ide  ▼.  Ide^ 
(5  Tymgf  £00,)  have  made  a  similar  decision  in  a  like  case, 
upon  the  same  authority.  In  that  case,  after  an  absolute  devise 
of  real  and  personal  estate  to  the  son,  the  will  adds,  that  if  he 
should  die  and  leave  no  lawful  heirs,  what  estate  he  shall  leave 
to  be  equally  divided,  d&c"  The  limitation  there  was  held  to 
be  repugnant  and  void;  though  it  was  admitted^  that  without 
that  douse  the  words  ^  what  estate  he  shall  Uave,^  it  would 
have  been  good  as  an  executory  devise  J^  This  principle  is  fully 
recognised  in  the  several  cases  arising  out  of  the  construction 
of  Lord  Sterling's  vrill,  in  the  supreme  court  and  court  of  errors 
of  this  state,  and  in  the  last  of  those  cases  (Jaekson  v«  Robins, 
16  Jbhn.  jR.  587,)  in  the  court  of  errors,  the  chancellor,  in  his 
opinion,  reviews  the  case  of  JsuJcson  v.  Bull,  and  the  cases  there 
refierved  to,  clearly  confirming  the  principles,  and  reeognixbg 
the  distinctions  which  those  cases  advance.  The  case  of 
OReHlyr.  Sempillj  (2  Macqueeti's  R.  288,)  cannot  be  consid- 
ered analogous  to  a  case  like  the  present,  where  the  words  of 
inheritance  are  placed  in  opposition  to  limitations  over,  coached 
in  the  strict  terms  of  the  common  law.  That  was  a  Scotch  case, 
dedded  on  principles  of  a  jurisprudence  different  from  ours  or  that 
of  England,  on  appeal  to  ihe  house  of  lords.  It  decides  that, 
where  by  a  eodicil  of  the  will  of  the  testatrix,  an  estate  in  fee 
Ample  was  constituted  in  A.,  a  subsequent  cocBcil  merely  saying 
ihatB.  sfaosdd  be  the  successor  of  A.  should  not  cut  down  into 
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a  life  rent  the  (Sm  simple  of  A.  '^  Merely  saying  that  B.  ehmdd 
be  the  euccesser  of  AP  is  a  very  different  tbing  from  giving  and 
devising  the  estate  to  B.,  her  heirs  and  assigns  forever,  on  the 
death  of  A.,  whether  A.  should  die  with  or  without  issue.  Be- 
sides, such  a  decision  in  the  house  of  lords  cannot  be  of  md^A 
importance  here,  if  it  contravenes  all  that  has  been  held,  as  law, 
npon  the  same  subject  in  our  own  courts. 

While,  therefore,  I  deny  that  the  limitations  over,  in  this  will, 
create  an  executorj  devise,  yet  I  am  of  opinion  that  Miss  Maek^ 
aness,  afterwards  Mrs.  Ludlow,  took  no  absolute  fee  in  the  estate^ 
notwithstanding  the  words  of  inheritance  in  the  first  chuse  of 
the  article  \  that  those  words  are  divested,  by  the  subsequent 
clauses,  of  their  usual  efficacy,  and  that  the  limitations  over 
reduced  her  interest  to  an  estate  fer  life ;  and,  at  her  death,  an 
absolute  fee  vested  in  her  daughter,  Mrs  Ghrystie. 

With  regard  to  the  point  urged  by  the  defendants'  counsel, 
that  the  words,  ^  shall  die  leaving  lawful  issue,"  import  necessarily 
an  indefinite  continuance  of  issue,  thus  creating  an  estate  tail,  it 
is  clear  that  the  gift  over  was  not  to  the  issue  of  Miss  Mackanese, 
merely  in  their  capacity  as  her  inheritors,  but  as  devisees  of 
the  testator — not  as  her  representatives  or  suceessors,  bntas  hxa 
beneficiaries  — ^not  as  heirs,  but  as  original  devisees ;  far  the 
gift  was  to  take  effect,  whether  his  daughter  Aoidd  die  before 
or  after  his  decease,  and  therefore,  if  there  were  no  odier  objee- 
tion,  the  rule  in  Shdle^s  ease  could  not  apply,  nor  could  the 
estate  have  been  considered  an  estate  tail. 

I  am  of  opinion  that  the  judgment  of  the  court  bekw  ahouUI 
be  affirmed,  with  costs. 

Judgment  veversed. 

[New  Tork  General  Team,  September  8, 18&6.  RooieuU^  CUrke  and 
WhUtng,  Justioes.] 
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The  deftodants  haviuga  claim  against  the  United  States  goyernment,  for  the  re- 
fhodiiig  of  datles  erroneously  eoilected  of  tbem,  upon  molasses  and  sngars 
tinpiM<H  by  tkem,  the  plaintiff  proposed  to  reeowr  and  caose  any  ezoest 
of  datsw  so  paid,  to  be  rsfanded,  upon  bis  itoeiving  for  his  serrioes  and  ex- 
pensse  one  lialf  of  the  same,  or,  at  the  option  of  the  claimants,  a  reasonable 
compeosaliaii  to  be  afterwards  agreed  upon ;  he  agreeing  to  save  the  defendants 
harmless  "  tnm  all  costs  and  liabilities  to  costs,**  and  to  charge  his  commission 
only  "  on  whatefw  som  or  sums  of  mon^  he  might  recover  fbr  them."  The 
^sleiMteots,  amooK  others,  agfceing  to  the  plaintiff's  proposal,  they  signed  a 
stipulation  to  that  effect,  writing  opposite  to  their  signatures,  however,  the  words 
"  not  to  interfere  with  any  other  arrangement  already  made."  The  defi*ridants 
bad  previously  employed  D.  dt  0.  to  prosecute  the  same  claim,  who  were 
ttien  actually  engaged  in  the  bnsiness,  ahd  whose  influence  and  exertions  con- 
tottmted  largely  to  the  result  The  claim  having  been  allowed,  and  a  large  / 
•am  of  money  reAinded  to  the  deA»ndants ;  Utld^  that  the  plaintiff  was  not 
cniitled  to  recover  fifty  per  cent  upon  the  amount  reiVindid  by  the  treasury, 
with  interest  and  without  deduction ;  and  that  it  was  erroneous  to  charge  the 
Jury  that,  in  fixing  the  defendants*  liability,  they  were  not  to  take  into  account 
(lie  amouoi  paid  by  the  deHmdanta  to  D.  db  0.  who  were  previously  employed 
to  pfoeecnte  the  elaim. 

THIS  WB8  an  action  to  recoTer  compensation  by  -way  of  com- 
misaioQa  on  daties  refunded  to  the  defendants,  upon  impor* 
tatiosia  of  augar  and  molasses,  The  eomplaint  averred  that  the 
d^odanta  had  paid  and  were  paying  large  sams  of  money, 
axacted  under  color  of  the  tariff  act  of  1846.  by  the  collector 
of  tbe  eaatoms,  (or  daties  on  sugar  and  molasses  by  weight  and 
meaanre,  and  without  allowance  being  made  for  leakage  or 
drainage  on  the  Toyage  of  importation,  or  for  weight  of  casks. 
Thai  in  October,  1848,  the  defendants  retained  the  plaintiff  to 
•btain  a  joat  deciaion  by  some  competent  tribunal  of  the 
United  States  of  the  right  of  the  defendants  to  have  an  allow- 
soee  made  tc^  the  loss  of  weight  by  leakage  and  drainage,  and 
for  weight  of  caaks,  and  to  have  refunded  to  them  all  ezcesa 
of  datiea  which  had  been  illegally  exacted  from  them,  or  which 
tbay  might  be  required  to  pay  within  two  years  thereafter, 
aad  induced  and  requested  the  plaintiff  to  take  the  risk  and 
bear  all  the  expense  of  suits  and  proceedings  to  be  adopted  by 
I  fiv  tiia  pnrposei  saving  the  defendanta  harmless  therafirom ; 
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and,  in  oonnderation  tberefbr,  agreed  to  allow  the  plaintiff  m 
commisuon  of  fifty  per  cent  of  the  amount  refunded.  That  the 
plaintiff  caused  proper  forms  of  proceeding  to  be  adopted  for 
protesting  against  smch  exactions,  and  procured  the  questions 
of  fact  and  law  involved  in  said  exactions  to  be  prosecuted,  pro- 
ceeded in  and  argued  in  the  proper  courts  of  the  United  States, 
and  saved  the  defendants  harmless  from  all  costs,  ice.  So  that 
bj  reason  of  the  plaintiff's  services  and  expenditures,  judg- 
ments were  rendered  that  such  exactions  were  illegal  and 
ought  to  .be  refunded,  whereby  the  defendants  were  allowed  and 
refunded  duties  amounting  to  $80,000  and  upwards,  whereby 
the  plaintiff  was  entitled  to  $15,000.  That  the  defendants 
have  not  paid,  Axs.  Judgment  was  demanded  for  $15,000,  inter- 
est and  costs.  The  complaint  averred  a  second  cause  of  action 
for  work,  labor  and  services  generally,  in  procuring  the  refunding 
of  duties.  The  answer  denied  any  retainer  of  the  plaintiff,  except 
so  far  as  was  contained  in  a  paper  writing  which  the  defendants, 
together  with  other  merchants  in  the  city  of  New  York,  at  the 
request  of  the  plaintiff,  signed,  and  which  was  set  forth  as  fol- 
lows: ^' John  Ely,  of  the  city  of  New  York,  is  in  the  belief 
that  the  undersigned,  importers  of  foreign  merchandise,  have 
been  overcharged  by  the  collector  of  the  customs,  through  ^an 
erroneous  calculation  of  the  amount  of  the  difties  payable  under 
the  tariff  act  of  July  80th,  1846,  and  he  proposes  to  recover 
and  cause  any  excess  of  duties  so  paid  to  the  government  of 
the  United  States  to  be  refunded. 

We  hereby  severally  authorise  the  said  Ely  to  recover  from 
the  treasury  of  the  United  States  any  duties  or  excess  which 
have  been  or  may  be  illegally  exacted  of  us  by  the  collector  or 
other  government  officer ;  and  on  whatever  sum  or  sums  of 
money  he  may  recover  for  us,  we  severally  agree  to  pay  him 
the  one  half  of  the  same,  or,  in  case  the  undersigned  should 
prefer,  such  reasonable  compensation  as  shall  be  hereafter  agreed 
upon,  or  shall  be  fixed  by  referees,  to  be  mutually  chosen  for 
that  purpose.  It  is  expressly  understood  that  we  are  not  to  be 
called  on  to  pay  any  part  of  the  expenses  which  may  arise  in 
prosecuting  such  claim  or  claims,  the  said  Sly  having  no  a»» 
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thority  to  mmke  ns  Imble  for  the  payment  of  any  meiieys  in 
ponoing  these  dainn,  nnleBa  we  loay  indmdnally,  each  in  hif 
own  naaae,  and  not  for  the  other,  give  him  sveh  apecial 
asthority. 

The  eondition  on  which  this  power  is  granted,  is  that  the 
said  Ely  will  give  his  atteation  to  the  proseeation  of  our  claimSi 
and  pursue  the  same  with  diligence.  This  power  is  confined  te 
importations  under  the  tariff  act  of  Jaly  SOth,  1846,  already 
made,  and  to  sach  as  may  be  made  within  two  years  from  this 
date.  Not  to  interfere  with  any  other  arrangement  already 
made.    New  York,  October  18th,  1848. 

SpOFFO&D,  TiLBSTOlf  d&  Co." 

The  answer  averred  that  the  plaintiff  at  the  same  time  sign- 
ed a  paper,  which  he  delivered  to  the  d^endaats,  and  wU^ 
formed  a  part  of  the  agreement,  whereby  he  bound  fairaeelf  to 
bring  one  or  more  snits  to  test  tiie  legality  of  the  said  exactions, 
&c  Denied  specifially  the  allegations  of  the  complaint  that 
the  plaintiff  caused  proper  forms  of  protest  to  be  adopted,  or 
procared  the  questions  of  fact  and  law  to  be  proceeded  in,  d&c, 
or  saved  the  defendants  harmless  from  all  eosts,  &c. ;  or  Uiai 
by  reaaoB  of  the  plaintiff's  services  or  ezpenditares  judgments 
were  rendered  or  dmtiee  refunded  to  the  defendants.  It  also 
denied  that  the  plaintiff  was  entitled  to  eommissioBS,  dbc  as 
claimed.  Avwred  iaihire  of  performance  by  the  plaintiff  of 
his  part  of  the  agreement  And  that  before  the  signing  of  said 
paper  writings  with  the  plaintiff,  the  defendants  had  emj^yed 
Earl  Douglass  and  Henry  Ogdea  to  prosecute  the  business  of 
proenring  a  retnm  to  the  defendants  of  the  duties  which  had 
been  ^legally  exacted  from  them  under  the  act  of  1846,  on 
dieir  importations  of  sugar  and  molasses;  that  in  October, 
1848,  and  long  before,  said  Dougkss  and  Ogden  were  prasecnt- 
iag  said  bumness,  of  which  the  plaintiff  had  notice.  The^oi- 
waer  averred  on  information  ana  belief  that  the  plaintiff  intended, 
under  said  agreement,  to  take  proceedings  to  establish  the 
yriaciple  that  duties  wcm  properly  dmrgeabie  only  on  die  net 
importatMM  of  sugar  aad  molasses,  and  not  on  the  iii» 
(Value;  ibat  if  he  omaMenoed  any  suit  it  was  for  tins  puv» 
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pose  only,  and  that  be  fiiikd  in  establishing  such  principle ;  that 
the  moneys  refunded  to  the  defendants  were  so  refunded  in 
consequence  of  decisions  not  procured  by  the  plaintiff,  or  at  his 
expense,  &c. ;  and  that  the  defendants  in  procuring  such  re- 
funding had  paid  large  sums  of  money,  of  which  the  plaintiff  had 
notice.  The  defendants  denied  the  second  alleged  cause  of  action 
specifically  as  averred.  The  reply  denied  the  averments  of  new 
matter  in  the  answer.  The  issues  thus  joined  were  tried  before 
Mr.  Justice  Morris  and  a  jury,  September  15th,  1858. 

The  leading  facts  established  at  the  trial  were  as  follows :  In 
1848  the  defendants  and  other  importers  claimed  to  be  entitled 
to  a  return  of  duties  exacted  by  collectors  of  customs,  under 
instructions  of  the  treasury  department,  on  importations  of 
sugar  and  molasses,  on  deficiencies  in  weight  and  measure  oo* 
casioned  by  drainage  a$id  leakage,  during  the  voyage  of 
importation,  and  employed  Earl  Douglass  and  Henry  Ogden 
to  prosecute  their  claims  before  the  treasury  department,  in 
congress,  or  at  law,  agreeing  to  give  them,  as  compensation, 
one-third  of  the  amounts  recovered.  The  contract  with  Doug- 
lass and  Ogden  was  signed  by  the  defendants  and  181  other 
firms,  in  February,  1848.  Douglass  and  Ogden  entered  on  the 
performance  of  this  contract,  employed  George  Evans,  Edward 
Curtis  and  others,  and  on  behalf  of  the  defendants  and  others, 
made  a  diiect  application  for  return  of  the  duties  in  question  to 
the  treasury  department — ^Mr.  Walker  being  then  secretary  of 
the  treasury — ^upon  elaims  of  Jonathan  Thompson  and  Joseph 
Foulke.  These  claims  were  before  the  department  in  March, 
1849,  and  were  referred  by  Secretary  Walker  to  the  comp- 
troller of  the  treasury  for  examination  and  report ;  he  reported 
in  fiivor  of  the  claimants,  on  the  16th  of  April,  1849,  after 
Mr.  Meredith  had  become  secretary  of  the  treasury.  Mr. 
Meredith  approved  the  report  of  the  comptroller,  May  1, 1849, 
and  decided  in  &vor  of  refunding  the  duties.  In  October, 
1848,  the  plaintiff  solicited  the  defendants  to  sign  a  paper  aa- 
thorising  him  to  recover  firom  the  treasury  of  the  United  States 
any  duties,  or  excess  of  duties,  which  had  been  illegally  exact- 
ed of  ibem  by  the  collector,  and  agreeing  to  pay  him  one  half 
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cf  irhateTer  soma  lie  might  recover  for  them,  &o. ;  he  pnttin  jf 
them  to  no  expense*  The  defendants  objected  to  signing,  on 
the  ground  of  having  signed  a  previoas  contract  to  other  par^ 
ties ;  the  plaintiff  said  ^  he  mnst  have  the  name  of  the  htmee, 
ss  it  was  one  of  the  largest  houses  engaged  in  importing  sugar 
and  molasses,  whether  he  was  paid  or  not."  The  defendants 
agreed  to,  and  did,  sign,  with  the  reservation^  ^  TUd  to  interfere 
with  any  other  arrangement  prefsiansly  madeP  Simnltane^ 
onsly  with  the  above  contract,  the  plaintiff  signed  a  writing, 
obligating  himself  to  bring  one  or  more  suits  to  test  the  legality 
of  the  exactions  of  the  treasury  department,  and  to  save  the ' 
defendants  harmless  firom  expense,  dec.  A  suit  was  commenced 
in  the  United  States  circuit  court  at  Baltimore,  in  Kovember 
term,  1848,  by  F.  W.  Brune  and  others  against  Wm.  H.  Marriott, 
collector  of  the  port  of  Baltimore,  to  recover  duties  on  deficien- 
cies of.  importations  of  sugar  and  molasses.  This  suit  was 
prosecuted  by  F.  W.  Brune  d&  Sons,  and  at  their  cost  and  risk* 
The  plaintiff  offered  to  prosecute  the  suit,  which  was  declined. 
But  he  assisted  in  preparing  evidence,  &c.,  and  by  agreement 
with  Brune  was  to  be  regarded  as  having  "  instituted"  it,  and 
was  to  have  the  advantage  of  it  in  his  business.  The  Brune 
suit  was  decided  in  favor  of  the  Brunes,  by  Oh.  J.  Taney. 
April  80, 1849.  This  decision  was  contemporaneous  with  the 
action  of  Secretary  Meredith  approving  the  report  of  the  comp- 
troller of  the  treasury ;  but  said  report  and  the  approval  there* 
of  were  independent  of  that  decision  and  of  any  proceedings  of 
the  plaintiff*  Mr.  Meredith,  on  the  18th  of  May,  1849,  after 
qqnoving  said  comptroller's  report,  and  after  the  decision  of 
Brune  v.  Marriott^  revoked  his  decision  of  May  4,  1840,  in 
&vor  of  the  importers,  and  decided  against  allowing  the  claims. 
This  action  was  wholly  independent  of  the  suit  of  Brune,  and 
of  any  proceeding  of  the  plaintiff.  The  plaintiff  made  numer- 
ous applications  to  the  secretary  of  the  treasury,  after  the  decis- 
ion of  Brune  v.  Marriott^  to  induce  him  to  allow  claims  for 
duties,  too.  ^  in  conformity  with  the  decision  of  the  court  in 
duijt  case;''  all  of  which  were  unsaceessfiiL    The  secretary  of 
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ihe  tn^nj  re&sed  to  acqnioioe  in  that  decisioDy  or  adopt  it  as 
ibe  ruU  of  constnietioii  of  the  department^  on  the  ground  that 
it  did  not  present  all  the  facts  neeeeaary  for  the  decision  of  the 
principle  inrolyed  in  the  claims  of  the  importers.  The  ease  of 
Brune  v.  Marriott  was  carried  to  the  supreme  court  by  writ 
of  error.  Pending  the  appeal  in  the  Brune  suit — ^independp 
ently  of  it,  and  after  the  refusal  of  the  secretary  of  the  treas* 
ury  to  acquiesce  in  it,  and  his  announced  determination  not  to 
acquiesce  in  it,  even  if  affirmed  by  the  supreme  court — Ikmg- 
lass  and  Ogden,  in  prosecution  of  their  contract  with  the  de- 
'ftndantSy  procured  a  suit  to  be  instituted  and  prosecuted  in  such 
manner  as  to  secure  a  decision  upon  the  principle  inyolved,  on 
all  the  points  taken  by  the  secretary  of  the  treasury.  This 
was  the  suit  of  The  United  SttUes  v.  Sovthmaj/dj  brought  in 
the  southern  district  of  New  York,  and  was  the  only  suit  in 
which  the  "  principle  involved"  was  presented.  By  the.  efforts 
of  Douglass  and  Ogden  and  their  counsel,  the  case  of  Untied 
Slates  V.  Southmayd  was  expedited,  tried,  and  after  a  verdict 
for  the  defendant,  a  writ  of  error  taken,  and  the  cause  placed 
on  the  calendar  of  the  supreme  court,  a  preference  given  to  it, 
and  the  cause  argued,  all  between  October,  1840,  and  May, 
1850.  The  plaintiff  had  no  connection  with  the  last  mentioned 
suit  or  any  proceedings  therein.  Had  it  not  been  for  these 
special  efforts,  the  case  would  not  have  been  reached,  in  the 
ordinary  course,  for  two  years.  It  was  250  on  the  calendar. 
The  Brune  case  was  207.  After  the  above  arrangement,  and 
after  the  day  for  arguing  the  case  of  Southmayd  out  of  its  order 
had  been  fixed,  the  plaintiff  and  Brune's  counsel  applied  to  have 
the  Brune  cause  heard  at  the  same  time,  and  it  was  consented 
to.  The  cases  were  argued  together,  not  consecutively.  The 
Southmayd  case  alone  involved  all  the  points  raised  by  the  sec- 
retary of  the  treasury.  The  decision  of  the  supreme  court,  in 
both  suits  adverse  to  the  government,  was  rendered  May  29, 
1850.  Secretary  Meredith  on  the  5th  of  July,  1850,  issued  n 
oircular  to  collectors,  ^.,  acquiescing  in  the  decisions  in  thess 
two  saitSysnd  adopting  tiieiB  as  the  mis  of  constructioftsf  ihs 
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department.  This  eirenlar  would  not  haye  been  issned  bat  for 
the  decision  in  tbe  case  of  the  United  States  t.  Southmayd. 
Shortly  after  Mr.  Meredith^s  acquiescence  in  snch  decision  he 
retired  from  office,  and  Mr.  Gorwin  was  appointed  in  his  place, 
in  July,  1850.  Secretary  Gorwin  issued  a  circular  to  collectors, 
Ac,  August  10,  1850,  directing  the  refunding  of  the  duties  in 
qpestkm.  This  was  in  pursuance  of  the  above  ''decisions"  and 
of  secretary  Meredith's  '<  acquiescence''  therein.  In  the  inter- 
val between  the  above  decisions  and  issuing  of  the  circulars  of 
July  5,  1850,  and  August  10, 1850,  repeated  and  continuous 
eferts  were  made  by  Douglass  and  Ogden  and  their  counsel,  to 
procare  the  issuing  of  said  circulars,  and  the  claims  on  which 
the  decision  to  refund  was  made  were  the  original  claims  of 
Thompson  and  Foulfce,  on  which  the  comptroller  had  reported 
in  April,  1849,  and  which  were  those  represented  and  urged  by 
Curtis.  The  reftinding  was  arrested  in  December,  1850,  on  a 
question  as  to  tare,  raised  by  the  commissioner  of  customs. 
This  question  was  argued  by  the  counsel  for  Douglass  and  Og- 
den, and  also  by  the  plaintiff.  The  decision  made  by  Secretary 
Gorwin,  in  favor  of  the  importers,  was  the  result  of  the  argu- 
ment and  effort  of  Mr.  Curtis.  After  the  refunding  recom- 
menced, the  defendants'  statements  of  their  importations  of 
sugar  and  molasses,  on  which  they  claimed  return  of  duties, 
were  made  up,  and  the  duties  recovered ;  the  plaintiff  had  noth- 
ing to  do  with  making  up  the  statements,  &c.  The  defendants 
paid  Douglass  and  Ogden  in  fall,  over  $6000.  Douglass  and 
Ogden  paid  over  $20,000  for  counsel  fees  and  services  to  vari- 
ous parties,  besides  $18,000  or  $20,000  received  by  Mr.  Curtis. 
The  jury  found  a  verdict  for  the  plaintiff  for  $5158.25. 

C.  P.  KvHdand,  for  the  plaintiff. 

TFm.  AUeti  BntUr  and  F.  B.  Cutting,  for  the  defendants. 

By  the  Courty  Boosevelt,  J.  Shortly  after  the  passage  of 
Ike  nesr  tariff  act  of  1846,  a  qooslion  arose  in  relation  to  the 
duties  <m  molasses  and  sugars,  whether  in  estimating  the  value 
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a  deduction  should  be  made  for  drainage  on  the  voyage  of  im- 
portation. The  officers  of  the  customs,  including  the  secretary 
of  the  treasury,  took  ground  in  opposition  to  the  merchants. 
Mr.  Ely,  the  plaintiff  in  this  case,  believing  as  he  said  that  the 
merchants  were  overcharged,  proposed  ^'  to  recover,  and  cause 
any  excess  of  duties,  so  paid  to  the  government  of  the  United 
States,  to  be  refunded,"  upon  receiving  for  his  services  and  ex- 
penses '^  one  half  of  the  same,"  or,  at  the  option  of  the  claimants, 
a  reasonable  compensation  to  be  afterwards  agreed  upon  by  the 
parties  or  "  fixed  by  referees." 

Messrs.  Spofford  &  Tileston,  among  others,  agreeing  to  Mr. 
Ely's  proposal,  accordingly  signed  a  stipulation  to  that  affect,  writ- 
ing opposite  to  their  signature,  however,  at  the  same  time,  the 
words, "  not  to  interfere  with  any  other  arrangementalready  madci" 
a  very  loose  form  of  expression  it  must  be  admitted,  and  calcu* 
lated,  as  it  has  done,  to  give  rise  to  very  embarrassing  litigation. 
It  was  sufficient,  nevertheless,  to  put  the  party  on  inquiry.  In- 
deed he  knew,  as  appears,  of  the  pre-existing  employment  of 
Messrs.  Douglass  and  Ogden,  who  were  then  also  actually  en- 
gaged in  the  business,  and  whose  influence  and  exertions,  it  is 
obvious,  contributed  largely  to  the  result,  and  who  had  to  be, 
and  actually  were,  liberally  remunerated.  Mr.  Ely,  notwith- 
standing, claimed  his  fifty  per  cent  with  interest  and  without 
deduction  ;  and  the  jury,  under  the  charge  of  the  judge,  gave 
him  a  verdict  accordingly  for  $5158.25. 

If  this  verdict  stands  Messrs.  Spofford  &  Tileston,  although 
successful  in  their  controversy  with  the  government,  instead  of 
realizing  as  was  intended  at  least  one  net  half  of  their  claims, 
will  in  effect  have  paid  the  whole  recovery  in  costs  and  com- 
missions. And  yet,  by  the  terms  of  Mr.  Ely's  proposition  and 
agreement,  he  was  to  save  them  harmless  ^'  from  all  costs  and 
liabilities  to  costs,"  apd  to  charge  his  commission  only  ^  on 
whatever  sum  or  sums  of  money  he  might  recover  for  them.** 

Without  a  more  minute  detail  of  the  voluminous  case  present- 
ed to  us,  we  are  clearly  of  opinion  that  the  judge  was  in  error 
when  he  charged  the  jury  that  in  fixing  the  defendants'  liability 
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they  were  ^'not  to  take  into  account  the  expenses  paid  to  par- 
ties employed  nnder  the  prior  contract  of  February,  1848." 

A  new  trial  should  therefore  be  ordered,  costs  to  abide  the 
erent 

[Nbw  You  Gbnebal  Teem,  September  8,  1866.    Booievdt,  CUrke  and 


Shbruan  vs.  The  New  York  Central  Bail  Boao 
Company. 

A  writteii  agreement  ftnr  the  sale  and  parchase  of  property,  pnrportiog  in  the 
body  of  it^  to  be  between  the  Tender  of  the  one  part  and  the  parchaaerg,  by 
their  agent,  of  the  other  part,  signed  by  the  vendor,  and  by  the  agent  in  his 
own  name  merely,  a  seal  being  annexed  to  each  name,  is  not  executed  in  the 
name  of  the  pnrchaaers,  and  is  therefore  void. 

It  is  not  binding  on  the  agent,  inasmuch  as  he  does  not  proftss  or  intend  to  con- 
tiBOt  Ibr  himself  bnt  ibr  the  pnrchaaers,  nor  npon  the  latter,  because  it  is  not 
execnted  in  their  names.    Consequently  the  Tender  is  not  bound  by  it 

Adding  a  seal  to  the  name  ot  the  agent,  when  he  is  not  authorized  to  bind  his 
principals  by  seal,  will  not  Tary  the  case. 

The  principals  will,  notwithstanding  the  seal,  be  bound  by  the  contract,  if  it  is 
properly  executed. 

But  where  the  Tender  declares  upon  the  written  agreement,  and  also  relies  upon 
the  common  counts  for  goods  sold  and  dellTered,  he  may  reooTor  upon  the 
latter  counts,  if  they  are  sustained  l^  the  proof. 

In  sudi  a  case  the  written  contract  should  be  reoeiyed  in  evidence,  not  as  a  basis 
of  reeoTcry,  but  to  show  that  it  is  void,  and  that  therefbro  the  plaintiff  may 
xesort  to  the  common  counts,  notwithstanding  the  writing.  There  being  a 
oontraci  in  wriUng,  the  pbuntiff  cannot  reooTor  on  the  general  counts,  without 
producing  or  accounting  for  it. 

If  it  is  produced  and  proved,  and  ofiered  in  evidence  by  the  plaintiff,  and  exclu- 
ded upon  the  defbndants'  objection,  not  that  it  was  not  proved,  but  that  it  was  a 
contract  between  the  plaintiff  and  the  agent,  the  defendants  cannot  afterwards 
ol)jeet»  to  a  raooToiy  on  the  common  counts,  that  it  was  not  actually  in 
eTidence. 

It  IB  not  necessary  to  allege  in  the  common  counts  that  the  person  professing  to 
execute  the  contract  as  agent  for  the  purchasers,  was  their  agent.  It  is  suf- 
licisntto  allege  a  sale  and  delivery  to  the  purchasers ;  and  proof  that  they 
acted  bj  others  who  wen  their  agents  wiU  sustahi  the  aliegattoo. 
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The  written  asreemeiit  ibrms  no  obetade  to  proTing  that  tiie  penon  proftwiut  to 
act  ai  agent  wu  the  a^nt  of  the  purchasen,  and  purehand  the  property  liir 
them. 

npHIS  action  was  brought  to  recover  the  valae  of  a  quantity 
X   of  firewood,  alleged  to  have  been  sold  and  delivered  by  the 
plaintiff  to  the  defendants.     The  complaint  allied  that,  on  or 
about  the  tenth  day  of  January,  1855,  an  agreement  was  made 
by  and  between  the  plaintiff  of  the  one  part,  and  the  defepdants 
of  the  other  part,  by  which  the  plaintiff,  in  consideration  of  the 
agreement  thereinafter  to  be  performed  by  the  defendants, 
agreed  to  sell  to  the  defendants  three  hundred  cords  of  wood, 
consisting  principally  of  oak  and  hickory,  and  to  deliver  the 
same  to  the  defendants  on  the  Seneca  canal,  at  Geneva ;  said 
wood  to  be  delivered  within  one  year  from  the  date  of  said 
agreement,  and  as  soon  m  reasonably  possible  from  the  date  of 
said  agreement ;  and  that  the  defendants  then  and  there  agreed 
to  pay  the  said  plaintiff,  for  said  wood,  nineteen  shillings  (mean- 
ing $2.37i)  per  cord,  for  each  and  every  cord,  and  to  make  such 
payment  for  the  same  from  the  Ist  to  «ihe  15tli  of  each  and 
every  month,  (thereby  meaning  that  they  were  to  pay  from  the 
1st  to  the  15th  day  of  each  and  every  month,  for  as  much  of 
said  wood  as  should  at  such  time  be  delivered,)  at  the  freight 
office  of  said  defendants,  in  the  village  of  Geneva.    The  plain- 
tiff further  alleged,  that  at  the  time  of  making  said  contract  the 
said  defendants  were,  and  ever  since  have  been  and  still  are,  a 
corporation,  doing  business  under  the  name^  firm  and  style  of 
the  New  York  Central  Railroad  Company.    The  plaintiff  far- 
ther alleged,  that  shortly  after  the  making  of  the  contract,  and 
on  or  about  the  let  day  of  May,  1855,  he  delivered  to  the  said 
defendants,  at  the  place  mentioned  in  said  contract,  about  two 
hundred  cords  of  said  wood,  of  the  same  kind  and  quaCty  as 
menticmed  in  said  contract,  which  wood  was  accepted  by  aaid  de- 
fendants.    And  afterwards,  to  wit,  on  or  aboot  the  first  of 
June,  1855,  he  offered  to  deliver  the  balance  of  said  wood  at  the 
place  mentioned  in  said  contract,  and  of  the  kind  and  quality 
mentioned  in  said  contract,  and  the  said  defendants  refused  to 
receive  the  aame,  and  th«  defeodantfl  have  not  paid  him  for  the 
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mu&e,  or  any  part  thereof.  The  eomplaint  contained  other 
eotinta  for  wood  sold  and  delivered  to  the  defendants,  and  de- 
manded jndgment  for  $500.  \ 

The  defendants,  by  their  answer,  admitted  that  they  were  a 
oorporation,  doing  business  under  the  name  of  the  New  York 
CSentral  Bail  Road  Company,  but  denied  every  other  material 
allegation  in  the  complaint.  The  cause  was  tried  at  the  Yates 
circuit,  in  October,  1855,  before  Justice  Welles  and  a  jury. 
The  plaintiff  proved  the  execution  of  the  following  agreement ; 
and  after  proof  had  been  given  of  the  agency  of  Lanclot,  offered 
the  agreement  in  evidence. 

''  This  agreement,  by  and  between  the  New  York  Central 
Rail  Road  Company,  by  their  agent,  Edward  Lanclot,  of  the 
first  part,  and  Elisha  W.  Sherman,  of  Geneva,  in  the  county  of 
Ontario  and  state  of  New  York,  of  the  seoond  part,  made  this 
tenth  day  of  January,  1855,  witnesseth :  That  the  said  Elisha 
W.  Sherman,  in  consideration  of  the  agreement  hereinafter  con- 
tuned,  to  be  performed  by  the  New  York  Central  Rail  Road 
Company,  or  their  agent  above  mentioned,  agrees  to  sell  the 
New  York  Central  B^\  Road  Company  three  hundred  cords  of 
wood,  consisting  principally  of  oak  and  hickory,  and  to  deliver 
the  same  to  said  New  York  Central  Rail  Road  Company,  on  the 
Seneca  canal,  a  short  distance  north  of  and  below  the  storehouse 
of  Hastings  &  Field,  on  the  north  side  of  said  canal,  between 
said  canal  and  the  old  Auburn  and  Rochester  rail  road  track ; 
said  wood  to  he  delivered  within  one  year  from  the  date  hereof. 
And  the  said  New  York  Central  Rail  road  Company,  by  their 
agent  aforesaid,  hereby  agree  to  pay,  in  consideration  of  the 
agreement  aforesaid^  the  said  Elisha  W.  Sherman  nineteen  shil- 
linga  per  cord.  Payment  for  the  same  to  be  made  from  the  1st 
to  the  15ih  of  each  a^  every  month,  at  the  freight  office  of  said 
New  York  Central  Railroad  Company,  at  the  village  of  Geneva 
tforesaid.  Signed, 

Edward  Lanclot.     [l.  s.] 
4        Elisha  W.  Sherman,  [l.  s.] 

"Witness,  Geo.  M.  Horton." 

The  counsel  for  the  defendant  objected  to  the  reading  of  the 
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8stn6  in  evidence,  6n  the  ground  that  it  appealed  to  be  the  sealed 
contract  of  Landot  mih  the  plaintiff,  and  not  the  contract  of 
the  company.  The  court  held  the  same  to  be  inadmissible,  and 
the  same  was  not  received  or  read  as  evidence,  but  allowed  the 
plaintiff  to  proceed  in  the  trial,  for  wood  sold  and  delivered. 
Evidence  was  then  given  in  respect  to  the  quantity  of  wood  de- 
livered by  the  plaintiff  to  the  defendants,  and  the  value  thereof. 

The  defendants  then  moved  the  court  to  grant  a  nonsuit  on  the 
following  grounds,  viz :  Ist.  This  wood  is  proved  to  be  the  same 
sold  and  delivered  by  the  plaintiff  to  Lanclot,  under  the  written 
agreement,  and  not  to  the  company.  2d.  Upon  the  mere  alle- 
gation of  sale  and  delivery,  there  have  been  no  sufficient  une- 
quivocal acts  of  delivery  and  acceptance;  no  treaty,  no  price,  no 
measurement,  and  no  use  made  of  the  wood  by  the  defendants  ; 
and  no  delivery  with  intent  to  vest  the  title  in  the  defendants. 
The  court  denied  the  motion  for  a  nonsuit,  and  to  this  decision 
the  counsel  for  the  defendstnts  excepted. 

The  evidence  being  closed,  the  defendants'  counsel  requested 
the  court  to  coii]|)el  the  plaintiff  to  elect  upon  which  count  of 
the  complaint  he  felled  to  support  his  action.  The  counsel  for 
the  plaintiff  declined  to  make  his  election,  and  the  court  declined 
to  require  such  election  to  be  made ;  to  which  decision  the  coun- 
sel for  the  defendants  excepted.  The  jury  found  a  verdict  in 
&vor  of  the  plaintiff  for  $365.75.  And  the  defendants,  upon 
exceptions  tsiken  at  the  circuit,  moved  for  a  new  trial. 

Undertdoddy  Cojc  ^  Avery,  for  the  defendants. 

E.  Van  Bfiren,  for  the  plaintiff. 

jBy  the  Court,  T.  R.  Strong,  J.  The  written  contract  fo* 
the  sale  and  purchase  of  the  wood,  purports  in  the  body  of  it  to 
be  between  the  plaintiff  of  one  part,  and  the  defendants  by  their 
agent  Lanclot  of  the  other  part.  It  is  signed  by  the  plaintiff, 
and  by  Lanclot  ih  his  own  naime  merely,  a  seal  being  annexed 
to  each  name,  and  is  not  executed  in  the  nrftme  6f  the  defend* 
hnia.    Acfeordirfg  W  the  cades  of  T&icMend  t.  Celtnhiff,  (23 
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Wend.  435,}  and  Town^end  v.  Huiba$d,  (4  J7t/2,  351,)  Uii« 
ecMitniet  is  void.  It  is  not  binding  on  Lanclat,  as  he  did  not 
profess  or  intend  to  contract  for  himself  but  for  the  defendants, 
from  whom  he  had  verbal  authority  to  do  so.  Of  course  it  is 
not  binding  on  the  defendants,  not  being  executed  i^  their 
name ;  and  therefore  the  plaintiff  is  not  bound  by  it.  Adding 
a  seal  to  the  name  of  the  agent,  when  he  was  not  authorized  to 
bind  the  defendants  by  seal,  does  not  vary  the  case.  The  de- 
fendants would,  notwithstanding  the  seal,  be  bound  by  the  con- 
tract, as  a  simple  contract,  if  it  had  been  properly  executed. 
{Dubois  y.  The  Delaware  and  Hudson  R.  R.  Co.,  4  Wend. 
285.  Bvans  v.  Wells,  22  Id.  824,  341.  Lawrence  v.  Tay- 
lor, 5  Hill,  107.) 

But  the  plaintiff  was  entitled  to  recover  upon  the  common 
counts  for  goods  sold  and  delivered,  if  those  counts  were  sustain* 
ed  by  the  proof.  The  case  was  submitted  to  the  jury  upon 
those  counts  only,  and  there  was  so  much  evidence  in  support 
of  them,  as  to  preclude  interference  by  the  court  with  the  ver- 
dict for  the  plaintiff  as  unwarranted  by  the  evidence. 

The  written  contract  should  strictly  have  been  received  in 
evidence,  not  as  a  basis  of  recovery,  but  to  show  that  it  was 
void,  and  therefore  that  the  plaintiff  might  resort  to  the  common 
counts,  notwithstanding  the  writing.  As  there  was  a  contract 
in  writing  the  plaintiff  could  not  recover  on  Ae  general  counts,  ' 
without  producing  or  accounting  for  it.  {Ladue  v.  Seymoury 
24  Wend.  60.  Smith  v.  Smith,  1  Sand.  206.)  But  it  was 
produced  and  proved,  and  offered  in  evidence  by  the  plaintiff, 
and  excluded  upon  the  defendants'  objection,  not  that  it  was  not 
proved,  but  that  it  was  a  contract  between  the  plaintiff  and 
Lsnclot,  and  the  defendants  cannot  now  object  to  a  recovery  on 
the  common  counts,  that  it  was  not  actually  in  evidence. 

It  was  not  necessary  to  allege  in  the  common  counts  that 
LiBclot  was  agent  of  the  defendants,  and  that  he  acted  for  them 
in  the  purchase ;  it  was  sufficient  to  allege  a  sale  and  delivery 
to  die  defendants,  and  proof  that  they  acted  by  others  who  were 
their  agents  sustains  the  allegation. 

The  vniting  formed  no  obstacle  to  proving  th%t  Landot  iffM 
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agent  of  the  defendants  and  purchased  the  irooi  for  them.  AH 
saoh  evidence  was  entirely  consistent  with  it,  if  that  was  neces- 
sary, the  writing  being  yoid  as  a  contract.  Lanclot  is  repre- 
sented therein  as  such  agent,  and  as  acting  for  the  defendants. 
I  think  no  substantial  error  calling  for  a  new  trial  has  been 
committed,  and  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[Monroe  General  Term,  September  1, 1866.    T.  A.  Strong,  WOles  and 
Smith,  jQstioea.] 


Hall  &  Wheeler,  overseers  of  the  poor  of  Canandaigua, 
vs.  J.  McKechnie  and  A.  McKechnie. 

There  is  no  particular  mode  by  which  connts  or  causes  of  action  are  to  be  eepa- 
nted  and  distingaished  fh>m  each  other,  in  a  complaint  in  a  Justice's  court 
Any  mode  which  apprises  the  defendant  of  what  is  intended  is  sufficient. 

Where  a  complabt,  in  a  justice's  court,  purported  to  contain  four  several  counts, 
or  to  state  four  distinct  causes  of  action  separately,  it  being  averred  in  the  fint 
count  that  the  defendant  was  indebted  to  the  p1aintifl&  as  overseers  of  the  poor 
in  the  sum  of  S26,  whereby  an  action  had  accrued  to  them  as  such  overseers, 
according  to  the  statute,  specifying  the  title  and  two  of  the  sections,  which 
•eotions  impose  a  penalty  of  S26  for  selling  strong  or  spirituous  liquors  or 
wbes,  in  small  quantities  without  a  license,  to  be  recovered  by  an  action  In 
the  name  of  the  overseers  of  the  poor;  and  each  of  the  subsequent  counts 
stated  a  farther  indebtedness  in  a  like  sum,  and  was  otherwise  in  ibrm  similar 
to  the  first ;  Hfld,  that  the  complaint  was  sufficient,  in  substance. 

And  it  being  proved  that  the  defendants  were  proprietors  of  a  store,  doing  busi- 
ness  together,  and  present  in  the  store  daily ;  that  sales  by  small  measure,  of 
spirituous  liquors,  wore  made  there  by  a  clerk  of  the  defendants,  some  of 
which  occurred  in  their  presence;  JETeM,  that  this  proof  warranted  the  condu* 
lion  that  the  sales  were  made  by  their  authority;  and  that  they  thereby  in* 
ourred  the  penalty,  in  like  manner  as  if  they  had  sold  personally. 

HMfwrtkiT,  that  the  penalty  fbr  each  oflbnse  was  single,  and  that  the  deted- 
ants,  having  united  in  committing  the  oflhnses,  were  Jointly  liable  fbr  the  pen- 
alties tocnrred. 

If  a  defendant,  in  a  Justice's  court,  designs  to  raise  the  objections  that  the  com* 
plaint  Is  not  sufficiently  ezpUdt,  or  that  it  does  not  eootain  a  caose  of  aGtloo, 
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he  sbonlcl  niae  them  hy  demurrer.  The  ol^iection  of  indeflniteoeM  and  nnoer- 
tehity  will  be  wmired  by  not  thus  making  it  And  so,  it  seenu,  in  respect  to 
the  objectioo  that  a  cause  of  action  is  not  stated. 
Where  the  parties  go  to  trial  apon  a  complaint,  however  defective,  without  ob- 
JectioD  on  account  of  the  defbcts,  If  the  plaintiff  proves  a  good  cause  of  action, 
a  Judgment  in  his  ihvor  will  be  good. 

riTHIS  was  an  appeal  by  the  defendants  from  a  judgment  of 
X  tbe  Ontario  connty  court.  The  action  was  commenced  be- 
fore a  justice  of  the  peace.    The  complaint  was  as  follows: 

^  Pbin  tiffs  in  this  action  complain  of  the  defendants  for  this ; 
that  the  defendants  at  the  commencement  of  this  action  were 
indebted  and  still  are  indebted  in  the  sum  of  twenty-five  dollars 
to  the  plaintifis,  as  oyerseers  of  the  poor  of  the  town  of  Canan- 
daigua,  whereby  an  action  hath  accrued  to  the  said  plaintiffs  as 
such  overseers,  according  to  the  statute  entitled  of  excise,  and 
the  regulation  of  taverns  and  groceries,  chapter  20,  title  9,  sec- 
tions 17  and  21,  (4th  edition,)  of  the  first  part  of  the  revised 
statutes. 

The  plaintiffs  further  complaining  say,  that  the  defendants 
at  the  commencement  of  this  action  were,  and  still  are,  indebted 
in  the  further  sum  of  twenty-five  dollars  to  the  plaintiffs,  as 
overseers  of  the  poor  of  the  town  of  Ganandaigua,  whereby  an 
action  hath  accrued  to  the  said  plaintiffs  as  such  overseers,  ac- 
cording to  the  statute  entitled  of  excise,  and  the  regulation  of 
taverns  and  groceries,  chapter  20,  title  9,  sections  17  and  21, 
(4th  edition,)  of  the  first  part  of  the  revised  statutes. 

Plaintiffs  further  complaining  say,  that  the  defendants  at  the 
commencement  of  this  action  were,  and  still  are,  indebted  in  the 
farther  sum  of  twenty-five  dollars  to  the  plaintiffs,  as  overseers 
of  the  poor  of  the  town  of  Canandaigua,  whereby  an  action  hath 
accrued  to  the  said  plaintiffs  as  such  overseers,  according  to  the 
statute  entitled  of  excise,  and  the  regulation  of  taverns  and 
groceries,  chapter  20,  title  9,  sections  17  and  21,  (4th  edition,) 
of  the  first  part  of  the  revised  statutes. 

The  plaintiffs  further  complain  and  say,  that  the  defendants  at 
ihe  commencement  of  this  action  were,  and  still  are,  further  in- 
debted in  the  sum  of  twenty-five  dollars  to  the  plaintiffs,  as  over- 


246  CASES  IN  THE  SUPREME  OOUBT. 

Hall  V.  McKechnia. 

seers  of  the  poor  of  the  town  of  Ganandaigua,  whereby  an  action 
bath  accmed  to  the  said  plaintiffs  as  such  overseers,  according 
to  the  statute  entitled  of  excise,  and  the  regulation  of  taverns 
and  groceries,  chapter  20,  title  9,  sections  17  and  21,  (4th  edi- 
tion,) of  the  first  part  of  the  revised  statutes,  wherefore  the 
plaintiffs  demand  payment  against  the  defendants  for  the  sum 
of  $100,  besides  costs." 

The  defendants  asked  to  have  the  three  last  counts  of  the 
complaint  stricken  out,  which  motion  was  denied  by  the  court, 
and  they  answered  the  complaint  verbally,  ^nd  denied  the  same. 

On  the  trial  the  defendants  objected  to  the  plaintiffs  proving 
more  than  one  indebtedness  of  twenty-five  dollars,  or  one  vio- 
lation. Objection  overruled  by  the  justice.  The  defendants 
admitted  the  plaintiffs  to  be  the  overseers  of  the  poor  of  the 
town  of  Canandaigua.  After  the  testimony  was  concliided,  the 
defendants  moved  that  the  plaintiffs  be  nonsuited,  on  the  ground 
that  they  had  failed  to  make  out  a  case ;  that  the  defendants 
were  not  shown  jointly  liable  by  the  evidence ;  and  that  the 
action  could  not  be  prosecuted  jointly.  The  application  for 
nonsuit  was  denied,  and  the  defendants  excepted.  The  justice 
rendered  a  judgment  in  favor  of  the  plaintiffs  for  $100  damages, 
and  $3.58  costs.  The  defendants  appealed  to  the  county  court. 
That  court  afSrmed  the  judgment  of  the  justice,  and  the  defend- 
ants appealed  to  this  court. 

Smith  4*  Lapham,  for  the  appellants. 

M.  H.  Peckj  for  the  respondents. 

By  the  Court,  T.  B.  Strong,  J.  The  complaint  purports  to 
contain  four  several  x^ounts,  or  to  state  four  distinct  causes  of 
action,  separately.  In  the  first  count  it  is  averred  that  the  de- 
fendants are  indebted  to  the  plaintiffs  as  overseers  of  the  poor  in 
twenty-five  dollars,  whereby  an  action  has  accrued  to  diem  as 
such  overseers,  according  to  the  statute,  specifying  the  title  and 
two  of  the  sections,  which  sections  impose  a  pen^dty  of  twenty- 
five  dollars  for  selling  strong  or  spirituous  liquors  or  wiAeSj  ia 
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smftll  quantitiee  without  a  Kcense,  to  be  recovered  by  an  action 
in  the  nsme  of  the  overseerB  of  the  poor.  Each  of  the  snbse- 
qnent  coante  states  a  further  indebtedness  in  a  like  sum,  and  is 
otherwise  in  form  similar  to  the  first.  No  one  could  fail  to  un- 
derstand from  the  complaint  that  it  was  intended  to  state  sep- 
arately four  several  violations  of  the  section  first  named,  and  to 
seek  to  recover  four  penalties.  There  is  no  particular  mode  by 
which  counts  or  causes  of  action  are  to  be  separated  and  distin- 
guished from  each  other  in  a  complaint  in  a  justice's  court. 
Any  mode  which  apprises  the  defendant  of  what  is  intended  is 
sufficient.    {Code,  i  64,  stib.  5.) 

A  motion  was  made  before  the  justice,  on  the  complaint  being 
presented,  that  the  last  three  counts  be  stricken  out,  which  was 
properly  denied ;  beyond  this,  no  objection  whatever  was  taken 
to  the  complaint.  If  it  had  been  demurred  to  as  not  sufficiently 
explicit  to  enable  the  defendants  to  understand  it,  or  that  it  did 
not  contain  a  cause  of  action,  it  would  have  been  the  duty  of 
Ae  justice,  if  he  deemed  the  objection  well  founded,  to  order  the 
pleading  to  be  amended.  (Cocfe,  }  64, 9ubs.  6, 7.)  The  defend- 
ants, if  they  designed  to  raise  these  objections,  should  have  pre- 
sented them  by  demurrer ;  the  objection  of  indefiniteness  and 
uncertainty  is  waived  by  not  thus  making  it ;  and  I  think  it  is 
the  same  in  respect  to  the  objection  that  a  cause  of  action  is  not 
stated.  If  the  parties  go  to  trial  upon  a  complaint,  however 
defective,  without  objection  on  account  of  the  defects,  if  the 
plaintiff  proves  a  good  cause  of  action,  a  judgment  in  his  favor 
will  be  good.  But  the  complaint  in  this  case  is  sufficient  in 
substance.  It  virtually  alleges  violations  by  the  defendants  of 
4be  first  named  section,  by  selling  strong  or  spirituous  liquors 
or  wines,  in  quantities  less  than  five  gallons,-  without  license. 
{Code,  i  64,  sub.  5.) 

It  was  proved  that  the  defendants  were  proprietors  of  a  store, 
doing  business  together,  and  in  the  store  daily  ;  that  sales  by 
small  measure  of  spirituous  liquors  were  made  there  by  a  clerk 
ef  the  defendants ;  some  of  which  occurred  when  the  defendants 
were  in  the  store.  This  proof  warranted  the  conclusion  that 
tlw  sales  were  by  their  authority.    Sales  by  their  clerk^  acting 
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under  their  directions,  were  made  by  them,  and  they  thereb j 
incurred  the  penalty  in  like  manner  as  if  they  had  personally 
sold. 

The  penalty  for  each  offense  is  single ;  the  defendants  were 
united  in  committing  the  offense,  and  are  jointly  liable  for  the 
penalties  incurred.  {Cordey  v.  Palmer ^  2  ComsL  182.  Inger* 
soil  V.  Skinner^  1  Denio,  540.) 

The  judgment  of  the  county  court  must  be  affirmed.         , 

[Monroe  General  Term,  September  1,  1856.  T.  R,  ^rong,  WdU»  and 
Stnithf  JosUces.]  , 


The  Citt  of  Rochester  vs.  The  Supervisors  of  Monroe 

County. 

Tbe  statutes  relating;  to  the  support  of  the  poor  at  county  poor-houses  furnish 
no  authority  for  a  diaer}mination  between  county  and  town  poor,  io  respect  to 
the  application  of  the  income  pf  the  poor-house  fkrm.  On  the  contrary  tbe 
legislature  intended  the  income  should  be  applied  to  the  support  of  the  poor 
of  the  county  generally  at  tbe  poor-house,  without  distinction. 

The  statutory  provisions  obviously  contemplate  that  the  benefits  resulting  from 
the  poor-house  and  fkrm  shall  be  common  to  the  county  and  towns,  in  respect 
to  the  support  of  the  poor  at  the  poor-house,  without  any  regard  whatever 
to  tbe  gonenU  obligation  of  each  to  support  its  own  poor. 

The  occupancy  of  the  property,  the  products  of  the  ikrm  consumed  thereon  and 
in  the  poor-house,  the  labor  of  the  poor  in  carrying  on  the  fkrm  and  the  busi- 
ness of  the  poor-house,  tbe  avails  of  sales  of  products  of  the  fkrm  and  the 
labor  of  the  poor,  are  all  to  go,  and  be  applied,  to  reduce  the  expenses  of  the 
support  of  the  poor  generally,  at  tbe  poor-house,  without  any  discrimination. 

Thus,  where  the  city  of  Rochester  was,  by  law,  in  the  condition  of  a  town,  in 
respect  to  the  mode  of  supporting  its  poor  at  the  county  poor-house  *,  it  wa» 
held  that  the  income  of  the  poor-house  fkrm  in  Monroe  county  ought  to  be 
applied  to  the  support,  indiscrimmately,  of  the  county,  town,  and  dty  poor, 
kept  at  the  oouuty  poor-house  on  said  him, 

rpHIS  was  a  case  agreed  upon  by  the  parties  for  submission 
X  to  the  court,  without  action,  under  section  872  of  the  code. 
The  dontroversy  related  to  the  proper  mode  of  applying  the 
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mootne  of  the  poor-house  farm  of  Monroe  county,  in  support  of 
the  poor  therein,  whose  support  is  made  a  public  charge.  The 
object  of  the  case  was  to  obtain  from  the  court  a  construction 
of  those  provisions  of  the  revised  statutes  on  the  subject  of  tho 
support  of  the  poor^  upon  which  the  controversy  depends.  The 
facts  are  as  follows :  For  several  years  prior  to  and  at  the  date 
of  this  ccmtroversy)  the  county  of  Monroe  was^  and  is^  the  owner 
of  a  poor-house  farm,  within  said  county,  consisting  of  about 
one  hundred  and  twenty  acres,  on  which  is  erected  the  county 
poor-house  of  said  county)  at  which  are  now,  and  have  been 
during  the  period  of  such  ownership,  kept  the  county  poor  of 
said  county^  the  town  poor  of  the  several  towns,  and  of  the 
city  of  Rochester  in  said  county,  or  such  portions  of  said  county, 
town,  and  city  poor,  as  are  by  law  directed  to  be  kept  at  said 
poor-house.  This  farm  was  purchased,  and  the  county  poor^ 
house  erected  thereon,  by  the  superintendents  of  the  poor  of 
said  county,  in  pursuance  of  a  determination  of  its  board  of  su- 
pervisors, according  to  the  statute  in  relation  to  the  support  of  the 
poor,  and  the  expense  of  such  farm  and  buildings  was  raised  by 
a  tax  on  the  real  and  personal  estate  of  the  inhabitants  of  said 
connty.  The  distinction  between  town  and  county  poor  has  never 
been  abolished  in  Monroe  county,  and  the  city  of  Bochester  is  by 
law  in  the  condition  of  a  town  of  said  county,  in  respect  to  the 
mode  of  supporting  its  poor  at  said  county  poor-house.  The 
several  classes  of  poor  before  specified,  supported  at  said  county 
poor-house,  are,  and  have  been  since  such  ownership,  employed 
indiscriminately  in  labor,  so  far  as  they  are  able,  in  the  cultiva- 
tion of  said  farm,  under  the  direction  of  the  superintendents  of 
the  poor  of  said  county  ;  but  all  the  labor  on  said  farm  has  not 
been  performed  by  said  paupers,  and  the  part  not  performed 
by  them  has  been  a  county  charge ;  and  the  income  of  said 
Sum  has  been,  under  the  direction  of  the  county  supenntend- 
enta,  consumed  in  support  of  the  several  classes  of  poor,  kept 
at  said  poor-house.  The  annual  income  of  said  farm  is  from 
three  to  four  thousand  dollars,  and  was  three  thousand  eight 
hundred  and  ninety-nine  dollars  for  the  year  1854.  The  board 
di  supervisors  of  said  county  at  their  annual  sessioOi  on  the  8d 
Vol.  XXn.  32 
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day  of  Navember,  1854,  adopted  a  resolution,  directing  three 
thousand  dollars  of  the  income  of  the  said  poor-house  farm  for 
that  year  to  be  applied  to  the  support  of  the  county  poor  of 
said  county  ezclusi?e]y,  and  accordingly  further  directed  that 
three  thousand  dollars  be  charged  to  the  said  city  of  Roches' 
ter  and  the  towns  of  Monroe  county,  in  proportion  to  the 
number  and  expense  of  paupers  the  said  city  and  towns  had  ser^ 
erally  had  kept  at  said  county  poor-house  during  said  year,  and 
that  said  county  be  credited  with  that  amount  as  income  of  said 
poor-house  farm.  These  directions  were  carried  into  effect,  and 
the  city  of  Rochester  was  assessed  with  its  proportion  of  said 
three  thousand  dollars,  in  accordance  with  said  directions* 
Against  this  application  of  the  income  of  said  poor-house  fSurm, 
the  city  of  Rochester  protested  as  unjust  to  said  city  as  a  tax-* 
payer,  and  to  the  tax-paying  inhabitants  residing  therein,  and 
as  unauthorized  by  law ;  and  insisted,  on  the  other  hand,  that 
by  the  true  construction  of  the  law,  said  income  should  be  ap* 
plied  to  the  support,  without  discrimination,  of  the  county,  town 
and  city  poor,  kept  at  said  poor-house  as  aforesaid,  and  that 
only  the  deficiency  found  to  exist,  after  exhausting  that  fund, 
(and  all  other  funds  protided  by  law  for  the  support  of  the  said 
poor,)  should  be  charged  to  and  assessed  upon  said  towns  and 
city.  The  said  superrisors  refused  to  recede  firom  their  said 
action,  but  thereupon  agreed  as  above  stated,  to  ayoid  litigation, 
to  submit  said  question  of  difference  to  this  court*  The  city  of 
Rochester  is  and  was,  at  the  time  of  the  arising  of  said  contro- 
rersy,  the  owner  in  its  corporate  capacity  of  property  within 
its  limits,  liable  to  be  taxed  by  said  supervisors  for  the  support 
of  the  poor,  kept  at  said  county  poor-house,  in  the  same  manner 
as  the  individual  property  owners  in  said  city,  and  as  such 
owner,  was  taxed  on  its  said  property,  in  common  with  the  in- 
habitants  of  said  city,  for  a  part  of  said  three  thousand  dollars. 
The  aggregate  taxable  property  of  and  within  the  said  city  of 
Rochester  amounted,  in  1854,  to  about  one  third  of  the  aggre- 
gate taxable  property  of  said  county  of  Monroe,  inckding  said 
city.  The  number  of  paupers  supported  at  said  county  poor- 
houaoy  IB  the  year  1854,  was  1839 ;  the  amouiit  expendMl  io 
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their  sapport,  including  salaries  of  offioers  and  others,  during 
said  year,  was  $20,072.80.  The  county  poor,  kept  at  said  poor- 
house  during  said  year,  was  about  equal,  to  the  aggregate  of 
said  city  and  town  poor  kept  there.  The  city  poor  of  said  city, 
supported  at  said  county  poor-house  for  the  year  1854,  was  in 
the  ratio  of  about  three  to  one  to  the  aggregate  town  poor  of 
said  county,  supported  at  said  poor-house  during  said  year, 
which  was  about  the  ratio  of  previous  years. 

The  question  submitted  to  the  court  upon  the  foregoing  case 
was  this :  By  the  true  construction  of  the  statute,  ought  the 
income  of  the  poor-house  farm,  before  mentioned,  to  be  applied  to 
the  support  indiscriminately  of  the  county,  town  and  city  poor, 
kept  at  the  county  poor-house,  on  said  farm ;  or  ought  it  to  be 
applied  exclusively  to  the  support  of  the  county  poor  of  Mon- 
roe county  ;  or  ought  it  to  be  applied  exclusively  to  the  support 
<ji  the  county  poor  of  said  county,  after  deducting  the  value  of 
pauper  labor  performed  by  the  town  and  city  paupers  ? 

F.  L.  Durandj  for  the  plaintiflb. 

Jerome  FkttteTf  for  the  defendants. 


« 


By  the  Courts  T.  R.  Strong,  J.  Upon  a  careful  examina- 
tion of  the  statutes  relating  to  the  support  of  the  poor  at  county 
poor  houses,  I  find  no  authority  for  a  discrimination  between 
eoonty  and  town  poor,  in  respect  to  the  application  of  the  income 
of  the  poor-house  farm.  On  the  contrary,  it  is  quite  apparent 
the  legislature  intended  the  income  should  be  applied  to  the  sup- 
port of  the  poor  of  the  county  generally  at  the  poor-house,  with- 
out distinction.  By  §  17,  (1  R.  &  618,)  authority  is  given  to  the 
board  of  supervisors  of  any  county  to  determine  to  erect  a  county 
poor-house  ^for  the  reception  of  the  poor  of  the  county,"  and  to 
direct  the  superintendents  of  the  poor  of  such  county  to  pur- 
thiase  a  iSum,  and  erect  suitable  buildings  for  a  poor-bouse; 
io  defray  ihe  expenses  of  which,  the  board  may  raise,  not  ex* 
aeeding  a  spedfied  sum,  by  tax  on  the  real  and  personal  estate 
«f  the  itthabitaats  of  the  county ;  the  tax  to  be  raised,  assessed 
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and  collected  in  the  same  manner  as  other  county  charges. 
After  a  poor-house  is  established  in  a  county,  any  applicant  for 
relief  to  any  overseer  of  the  poor,  if  it  appears  he  is  in  such  in- 
digent circumstances  as  to  require  permanent  relief  and  sup- 
port, and  can  be  removed,  is  to  be  taken  to  the  poor-house, 
(i  89,  id.  624,)  and  there  supported  and  relieved,  until  it  shall 
appear  he  is  able  to  work  and  maintain  himself.  (§  41,  id,) 
The  superintendents  of  the  poor,  who  are  declared  a  corporation, 
have  power,  and  it  is  their  duty,  among  other  things,  to  pur- 
chase the  furniture,  implements  and  materials,  that  shall  be 
necessary  from  time  to  time  for  the  maintenance  of  the  poor  at 
the  poor-house,  and  their  employment  in  labor  or  manu£actureS| 
and  to  sell  and  dispose  of  the  proceeds  of  suchiabor,  as  they 
shall  deem  expedient.  They  are  to  draw,  from  time  to  time,  on 
the  county  treasurer,  for  all  necessary  expenses  incurred  in  the 
discharge  of  their  duties ;  which  drafts  are  to  be  paid  by  him 
out  of  the  moneys  placed  in  his  hands  for  the  support  of  the 
poor;  to  account  to  the  board  of  supervisors  for  all  moneys  re- 
ceived and  expended,  and  all  their  proceedings  ;  and  to  pay  over 
all  moneys  remaining  in  their  hands,  within  fifteen  days  after 
the  expiration  of  their  office,  to  the  county  treasurer,  or  to  their 
successors.  {Id,  i  16,  stibs.  4,  9, 10, 11.)  Section  47  provides, 
that  in  counties  where  the  respective  towns  are  required  to 
support  their  own  poor,  the  county  treasurer  shall  credit  each 
town  with  the  moneys  received  from  the  same  or  from  its  officers, 
and  charge  it  with  the  moneys  paid  for  the  support  of  the  poor 
chargeable  to  such  town;  and  also,  if  there  be  a  county  poor- 
house,  the  sums  charged  the  town  by  the  county  superintend- 
ents, as  hereinafter  mentioned.  By  i  48,  (Id  626,)  in  a  coun^ 
where  there  is  a  poor-house,  and  the  several  towns  are  liable 
for  the  support  of  their  poor  respectively,  the  superintendents 
are  required  to  make  out  annually,  at  a  specified  time,  a  '*  state- 
ment of  all  the  expenses  incurred  by  them  the  precedbg  year 
and  of  the  moneys  received,  and  exhibiting  the  deficiency,  if 
any,  in  the  funds  provided  for  the  defraying  such  expenses ; 
and  they  shall  apportion  the  said  deficiency  among  the  said  sev* 
eral  towns,  in  proportion  to  the  number  and  expenses  of  th« 
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panpen  belonging  to  the  said  towns  respectiyely,  wbo  shall  have 
been  provided  for  by  the  said  saperintendents,  and  shall  charge 
the  said  towns  with  the  said  proportions."  The  next  section 
directs  that  where. there  is  a  balance  against  any  town,  the 
board  of  snperyisors  shall  add  the  same  to  the  amount  of  taxes 
to  be  levied  and  collected  apon  such  town.  Subsequent  sections 
provide  that  estimates  shall  be  presented  by  the  superintendents 
of  the  poor  to  the  board  of  supervisors,  annually,  of  the  sums 
necessary  for  the  support  of  the  oounty  poor,  and  the  supervi- 
sors  shall  cause  such  sum  as  they  deem  necessary  to  be  collected 
and  paid  to  the  county  treasurer,  to  be  by  him  kept  as  a  sepa- 
rate fund,  distinct  from  the  other  funds  of  the  county ;  also  that 
overseers  of  the  poor,  in  counties  where  the  respective  towns 
are  made  liable  for  the  support  of  their  poor,  shall  annually 
present  to  their  towns  estimates  of  the  sums  necessary  for  the 
support  of  the  poor  the  ensuing  year ;  and  the  inhabitants  of 
said  town  shall  by  vote  determine  the  sum  to  be  assessed  for 
those  purposes,  which,  when  raised  and  collected  in  those  coun* 
ties  where  there  is  a  county  poor*house,  shall  be  paid  to  the 
county  treasurer,  and  by  him  placed  to  the  credit  of  the  towns. 
These  are  all  the  provisions  of  the  statute  material  to  the  ques- 
tion under  consideration  ;  and  they  obviously  contemplate  that 
the  benefits  resulting  from  the  poor-house  and  farm  shall  be 
common  to  the  county  and  towns,  in  respect  to  the  support  of 
the  poor  at  the  poor-house,  without  any  regard  whatever  to  the 
general  obligation  of  each  to  support  its  own  poor.  The  occu- 
pancy of  the  property,  the  products  of  the  farm  consumed 
thereon  and  in  the  poor-house,  the  labor  of  the  poor  in  carrying 
on  the  fiirm  and  the  business  of  the  poor-house,  the  avails  of 
sales  of  products  of  the  farm  and  the  labor  of  the  poor,  are  all 
to  go,  and  be  applied,  to  reduce  the  expenses  of  the  support  of 
the  poor  generally  at  the  poor-house,  without  any  discrimina- 
tion. These  represent  the  interest  on  the  investment  in  the 
&rm  and  buildings,  and  personal  property  connected  therewith ; 
and  it  would  be  as  reasonable  for  the  county  to  charge  die 
towns  the  interest,  or  a  portion  of  it,  as  to  withhold  from  them 
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the  benefits,  or  a  portion  of  them,  of  the  establishment  in  an- 
other form ;  indeed  it  would  be  in  substance  the  same  thing. 
The  avails  of  sales  should  be  used,  as  far  as  they  will  go,  to  pay 
expenses  of  conducting  the  business  of  the  farm  and  poor-house 
and  general  expenses  of  the  establishment,  and  thus  be  credited 
on  the  expenditures  of  the  superintendents,  in  ascertaining  the 
deficiency  to  be  apportioned  among  the  towns. 

If  it  had  been  the  design  of  the  legislature  that  the  county 
should  have  the  preference  as  to  the  income  of  the  farm,  it  is 
fiiir  to  presume  the  intention  would  have  been  expressed  in  clear 
terms ;  that  what  should  constitute  the  income  would  have  been 
prescribed ;  that  directions  would  have  been  given  in  regard  to 
keeping  the  accounts,  so  that  the  items  might  be  ascertained, 
and  that  some  provision  would  have  been  made  for  allowing  each 
town  a  fair  compensation  for  the  labor  of  its  poor  on  the  farm 
and  in  the  poor-house. 

The  plaintiffs,  as  it  is  stated  in  the  case,  are  by  law  in  the  con- 
dition of  a  town,  in  respect  to  the  modeof  supporting  their  poor 
at  the  county  poor-house.  It  follows  that  the  plaintiffs  are  en- 
titled to  judgment  that  the  income  of  the  poor-house  farm  in 
Monroe  county  be  applied  to  the  support  indiscriminately  of 
the  county,  town  and  city  poor,  kept  at  the  county  poor-house 
on  said  farm. 

[Monroe  aeNBRiii  Term,  September  1, 1856.  T,  R,  Strongt  WdUi  tod 
Smith,  Juai&ceB,] 
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A  parol  agreenMDt  wu  made  between  the  plaintiff  and  de/todant,  ibr  an  eX' 
change  of  real  estate,  the  poeeenion  to  be  exchanged  Immediatelj,  and  the  re> 
qieetive  deeds  of  conT^^janos  were  to  he  delivered  as  soon  as  the  deftodaat's 
wife  woaM  consent  to  sign  and  acknowledge  the  deed  of  the  defendant's  prop- 
ertj.  The  possession  of  the  respective  lots  was  accordingly  exchanged,  each 
party  going  Into  the  oocnpation  of  the  premises  received  fVom  the  other,  and 
the  defendant's  wife  subsequently  executed  and  acknowledged  the  deed  given 
by  her  husband  to  the  plaintiff,  which  deed  was  tendered  to  the  plaintiff,  but 
iiofc  until  after  the  oommencemont  of  an  action  of  ^tment  for  the  land  agreed 
to  be  exchanged  by  the  plaintiff.  But,  no  time  being  specified  by  the  partJea 
within  which  the  deed  must  be  executed  by  the  defendant's  wife ;  end  it  not 
appearing  that  the  plaintiff  ever  called  for  thedeed,  or  gave  notice  to  the  de- 
fendant that  the  business  must  be  completed  ;  and  the  plaintiff  having  taken 
and  retained  possession  of  the  premises  which  the  defendant  was  to  convey  to 
him,  and  never  having  demanded  possession  of  the  premises  in  question ;  it 
«as  kdd^  that  the  equitable  rights  of  the  defendant  were  not  at  all  afl^ted  by 
the  actioni  but  remained  precisely  as  they  were  befere.  And  that  If  the  de- 
fendant could  have  enforced  a  specific  pcrfbrmanco  by  the  plaintiff,  previous  to 
the  commencement  of  the  action,  by  performing  on  his  part,  he  was  entitled 
toitaderwards;  the  contract  having  been  partly  performed,  by  exchanging 
possession  of  the  lands,  dEc.  sufficient  to  take  it,  in  equity,  out  of  the  statute 
of  frauds. 

Bdd  dUOf  that  notice  to  the  defendant  that  he  must  perform  or  the  contract 
would  be  abandoned,  and  his  omission  to  do  so  in  a  reasonable  time,  or  some^ 
thing  equivalent,  was  necessary,  to  put  an  end  to  the  contract.  And  that  the 
delay  which  had  occurred  did  not  authorize  the  plaintiff  to  treat  the  contract 
as  at  an  end,  without  such  notice  or  some  similar  act ;  especially  as  the  plain- 
tiff had  possession  of  the  premises  agreed  to  be  conveyed  by  the  defendant. 

BddfvrtKer^  that  the  tender  of  the  deed  having  been  made,  by  the  defendant, 
before  answer,  although  after  the  suit  was  brought,  he  might  plead  it  and 
have  the  benefit  of  it. '  But  that  stricUy,  a  tender  was  not  necessar}*,  to  erititle 
the  defendant  to  a  specific  performance;  an  ofibr  in  the  answer,  to  perfonui 
being  sufficient. 

APPEAL  from  a  jndgment  entered  at  a  special  term,  after  a 
trial  at  the  circuit,  before  the  court,  without  a  jury.  The 
plaintiff  in  his  complaint  alleged  that  he  was  the  owner  in  fee 
rimpte,  and  entitled  to  the  possession  of  a  certain  parcel  of  land 
in  the  village  of  Port  Byron ;  that  the  defendant  was  in  the  ac- 
tual pofiuiession  of  said  premises,  claiming  title  thereto  or  some 
interest  therein,  and  that  he  nnlawfnlly  and  wrongfnlly  with* 
Md  the  poesession  thereof  from  the  plaintiff,  and  the  plaintiff 


256  OASES  IN  THE  SUPREME  COURT. 

Beebe  «.  Dowd. 

demanded  JQdgment  for  the  Burrender  of  the  possession  of  said 
premises  with  $250  damages,  for  unlawful  detention  and  rents 
and  profits  thereof.  The  defendant's  answer,  1.  Denied  that 
the  plaintiff  was  at  the  time  alleged  seised  in  fee  of  the  said 
real  estate,  or  that  he  had  any  right  or  interest  therein ;  2.  Ad- 
mitted the  possession  of  the  defendant ;  S.  Denied  unlawful  or 
wrongful  withholding ;  4.  Denied  each  and  every  allegation  in 
the  complaint  not  therein  before  admitted  in  said  answer ;  5.  It 
alleged  that  on  or  about  the  20th  day  of  January,  1855,  the 
plaintiff  and  defendant  made  a  verbal  agreement,  whereby  the 
said  plaintiff  and  defendant  agreed  to  trade  and  exchange 
bouses  and  lots,  and  whereby  the  defendant  agreed  to  give  to  the 
plaintiff  the  Eagle  tavern  stand  in  Port  Byron  at  the  price  of 
$6800,  to  be  paid  for  as  follows,  to  wit :  the  plaintiff  agreed  to 
give  to  the  defendant  therefor  the  house  and  lot  in  question  at 
the  price  of  $1500,  one  span  of  horses  at  the  price  of  $260,  the 
plaintiff's  note  or  notes  in  the  sum  of  $1000,  and  said  plaintiff  to 
assume  and  pay  certain  liens  or  incumbrances  on  the  tavern 
stand,  amounting  to  the  balance  of  the  said  purchase  price; 
that  the  possession  of  the  said  lots  was  to  be  exchanged  in  pur- 
suance of  said  agreement  immediately,  and  the  deeds  of  convey- 
ance therefor  to  be  delivered  as  soon  thereafter  as  the  defendant's 
wife  would  sign  and  acknowledge  the  defendant's  deed  to  the 
plaintiff;  that  the  possession  of  said  lots  and  premises  was  ex- 
changed, and  the  plaintiff  gave  the  defendant  the  possession  of 
the  premises  in  question  in  pursuance  of  said  agreement;  and 
that  the  whole  of  the  property  and  the  consideration  therefor 
passed  from  the  defendant  to  the  plaintiff,  and  was  received  by 
the  plaintiff  in  full  payment  and  satisfaction  therefor ;  that  in 
pursuance  of  the  said  agreement,  the  defendant's  wife  did  there- 
after sign  and  acknowledge  the  said  deed  from  the  defendant  to  the 
plaintiff,  and  the  same  had  been  tendered  to  the  plaintiff,  which 
he  had  refused  to  accept ;  that  the  possession  by  the  defendant 
of  the  premises  in  question  was  in  pursuance  o^  and  in  accord- 
ance with,  said  agreement ;  that  the  defendant  had  fully  per- 
formed all  the  conditions  of  said  agreement  on  his  part,  and  that 
on  or  about  the  SOth  day  of  January,  1855,  and  after  the  plain- 


r 


lfOHBO]&--43EFTE3fBXB,  1606.  £57 

B6eb0  V.  Dowd* 

tiir  had  taken  posseMion  of  the  Eagle  Hotel,  and  while  he  was  in 
the  poasession  thereof,  the  said  tavern  and  buildings  attached 
thereto  were  wholly  destroyed  by  fire,  so  that  the  said  property 
thereby  became  almost  entirely  ralneless;  and  that  it  was 
therefore  out  of  the  power  of  the  plaintiff  to  restore  to  the  de« 
fendant  the  property  which  he  had  so  received  from  the  defend- 
ant; tbat  in  consequence  of  the  said  destruction  of  the  said 
property  and  the  depreciation  of  the  value  thereof,  while  in  the 
care,  control  and  possession  of  the  said  plaintiff,  and  owned  and 
held  by  him  as  his  own  lawful  property,  it  would  be  unjust  for 
the  plaintiff  to  recover  the  relief  demanded  in  the  complaint  in 
this  action. 

And  the  defendant  submitted  that  the  plaintiff  was  bound,  in 
eqaity  and  law,  to  deliver  the  said  deed  of  the  premises  described 
in  the  complaint  to  the  defendant,  and  fully  execute  and  perform 
his  said  contract ;  and  the  defendant  prayed  that  this  court,  in 
pursuance  of  the  legal  and  equitable  powers  therein  vested, 
wonld  adjudge  and  decree  the  full  and  specific  performance  of 
the  said  contract  by  the  plaintiff  in  pursuance  of  his  said  agree^ 
ment,  as  the  same  was  above  set  forth,  and  for  such  further  and 
such  other  relief  in  the  premises,  as  the  defendant  might  be 
entitled  to,  either  at  law  or  in  equity,  &c.  The  facts  proved  on 
the  trial  sufficiently  appear  in  the  opinion.  The  court  decided 
that  the  plaintiff  was  the  owner  in  fee  of  the  premises  in  qnes- 
tioD,  and  that  he  was  entitled  to  recover  the  possession  thereof 
from  the  defendant.  The  defendant  appealed  firom  that  judgment 

EL  F.  EbtoUmdj  fi>r  the  appellant. 

Cha9,  C.  Dwighii  for  the  respondent 

By  the  Caurtj  T.  B.  StronOi  J.  The  learned  justice  before 
whom  this  cause  was  tried,  as  appears  from  the  opinion  delivered 
by  htm,  inclined  to  think  tbat  if  the  defendant  had  tendered  t6 
the  plaintiff  such  a  deed  as  he  was  to  give,  before  the  commence- 
Hient  of  the  action,  the  defense  set  up  would  be  valid  and  sq£» 
fident,  and  the  defendant  would  be  entitled  to  a  jodgment  fiur  a 
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oooTeyance  to  him  by  the  plaintiff  of  tho  preaises  in  qtiottioB* 
!rhiB  implieS)  that  in  the  riew  of  the  justice  the  defendant  had 
substantially  performed  on  his  part  in  all  other  respects  the 
contract  between  the  parties,  and  that  the  contract,  whMi  the 
action  was  brought,  was  still  subsisting.  But  inasmuch  as  the 
deed  was  not  tendered  until  after  the  action  was  commenced,  he 
decided  that  the  tender  was  too  late,  and  was  unavailing ;  that 
the  defendant  being  in  default  before  the  action,  for  not  tender* 
ing  the  deed,  the  plaintiff  had  a  right  to  repudiate  the  contract, 
which  he  had  done,  by  bringing  the  action ;  and  thereby  the 
defendant  had  lost  all  his  equitable  rights  in  the  case.  1  can« 
not  concur  in  this  decision  as  to  the  effect  of  the  action  upon  the 
equities  of  the  defendant  It  would  be  highly  unreasonable  to 
hold  the  defendant  concluded  by  the  suit  from  all  title  to  equi- 
table relief.  No  time  was  specified,  when  the  papers  were  left 
with  Haynes,  (to  be  delivered  on  the  eiecution  of  the  deed  to 
the  plaintiff  by  the  wife  of  the  defendant,)  within  which  the 
deed  must  be  executed  by  her ;  it  does  not  appear  that  the 
plaintiff  subsequently  called  for  the  deed,  or  gave  notice  to  the 
defendant  that  the  business  must  be  completed ;  the  plaintiff 
took  and  retained  possession  of  the  premises  the  def^idant  was 
to  convey  to  him ;  and  he  never  demanded  of  the  defendant 
possession  of  the  premises  in  question.  Under  these  circum* 
stances  I  think  the  equitable  rights  of  the  def<Hidant  were  not 
at  all  affected  by  the  action,  but  remained  tl^ereafter  precisely 
as  they  were  before.  If  the  defendant  could  enforce  a  speeifio 
performance  by  the  plaintiff  before  the  suit,  as  I  think  it  clear 
he  might  by  performing  on  his  part,  the  contract  having  been 
partly  performed  by  exchanging  possession  of  the  lands  and 
otherwise,  sufficient  to  take  it  in  equity  out  of  the  statu  to  of  frauds, 
he  was  entitled  to  it  sfterwards.  Notice  to  the  defendant  that 
he  must  perform  or  the  contract  would  be  abandoned,  and  his 
omission  to  do  so  in  a  reasonable  time,  or  something  equivalent, 
was  necessary  to  put  an  end  to  the  contract.  The  delay  which 
had  occurred  did  not  authorise  the  plaintiff  to  treat  the  contract 
aa  at  an  end,  without  such  notice  or  similar  act}  especially  aa  the 
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plaintiff  had  possession  of  the  preimses  to  be  conveyed  by  the 
defendant. 

There  was  some  evidence  tending  to  show  that  the  defendant 
had  &iled  to  perform  the  contract  on  his  part  otherwise  than  by 
aotgiTing  the  deed,  bat  the  decision  of  the  caase  was  not  placed 
on  the  groand  of  any  soch  de&nit ;  and  the  defendant  is  entitled 
to  have  that  sabject  distinctly  passed  upon  by  a  jury,  or  the 
eoart  in  place  of  a  jury,  at  the  circoit  or  special  term. 

The  tender  having  been  made  before  the  answer,  althongh 
after  the  suit  was  brooght,  the  defendant  might  plead  it  and 
have  the  benefit  of  it.  Snch  was  the  rale  in  eqaity  in  like  cases 
nnder  the  old  system,  and  I  do  not  perceive  any  good  reason 
why  it  shoold  not  prevail  nnder  the  code.  (  Willis  v.  Chipp^ 
9  How.  Prme.  R.  56&  Houghton  r.  Skinmer,  &  id.  420. 
BeaU  r.  Cameronj  8  id.  414.  Lyon  v.  Brooks^  2  Edw.  Chan. 
R  110.  Brush  V.  Vandenbergh,  1  id.  21.  Code,  i  17T. 
1  Barb.  Chan.  Prae.  140, 141.) 

Btrteily,  a  tender  was  not  necessary  to  entitle  the  defendant 
to  a  speei€e  performance.  An  offer  in  the  answer  to  perform 
weald  be  saffident  in  the  place  of  it,  if  even  that  was  necessary. 
The  defendant  might  have  sustained  an  action  for  that  relief 
without  a  tender;  bat  the  omission  of  a  tender  might  affect  the 
qsM&om  ef  costs.    (SUvonoom  v.  MaxvfoU,  2  ComsL  408.) 

My  opinion  therefore  is,  that  the  jodgment  should  be  re- 
versed and  a  new  trial  granted,  with  costs  to  abide  the  event 

Judgment  accordingly 

[Moirmoi  OiirsmiL  Tibm,  Septmber  1, 1856.  T,  R.  Strong,  WdU$  sad 
AMa^Jaiacei.1 
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Where  the  plaintiff  had  been  in  possession  of  premises  fhr  several  years,  claim- 
ing title  thereto,  and  the  defendant  went  into  possession  under  a  contrect  with 
the  plaintiff,  by  which  the  defendant  agreed  to  purchase  the  plaintiff'a  im- 
proTements,  and  his  title  to  the  premises  as  soon  as  it  should  be  settled,  if  it 
should  prove  to  be  good ;  the  title,  as  staled  in  the  contract,  being  then  in 
dispute;  Held,  that  this  was  abundant  evidence  of  title  in  tho  plaintiff  to 
sustain  an  action  of  ejectment,  aside  fVom  the  rights  of  the  defbndant  under 
the  oontracL  That  the  prior  possession  of  the  plaintiff  was  prima  facie  evi- 
dence of  his  title,  and  the  defendant,  by  taking  possession  under  bim,  was 
precluded  from  disputing  his  title,  except  to  show  that  he,  the  defendant, 
was  not  in  defeult  in  performing  the  contract  And  this,  notwithstanding  the 
recital  that  the  title  was  in  dispute ;  a  better  title  than  the  plaintiff's  not  being 
recognized. 

In  an  ordinary  contract  fbr  the  sale  and  purchase  of  land,  which  is  silent  in 
respect  to  the  possession,  a  license  to  the  purchaser  to  enter  will  not  be  implied. 

Where  A.  agreed  to  soil  his  improvements  on  a  lot  to  B.,  fer  which  B.  agreed  to 
pay  a  specified  sum  at  tho  date  of  the  contract,  but  it  was  not  stated,  and  did 
not  appear,  in  what  the  improvements  consisted,  and  no  explanation  was  given  as 
to  the  meaning  which  the  parties  attached  to  the  term ;  and  A.  fhrther  agreed, 
after  stating  that  the  title  of  the  land  was  in  dispute,  to  sell  to  A.  as  soon  as  the 
title  should  be  settled,  if  it  proved  good,  the  right  of  soil ;  B.  agreeing  that  if 
A  should  procure  such  title,  he  would  pay  a  specified  sum,  on  receiving  a 
deed ;  Held,  that  the  contract  was,  in  effect,  that  B.  would  pay  A.  a  cerUin 
sum  fbr  his  work  and  labor  on  the  land,  and  a  further  sum  for  a  good  title  when 
the  dispute  in  regard  to  the  title  should  be  settled,  with  no  express  provision 

"  as  to  the  possession.  And  that  there  was  no  implication  that  B.  was  to  have 
possession  of  the  premises,  previous  to  a  conveyance.  That  by  omitting  to 
insert  any  stipulation  as  to  the  possession,  the  right  to  the  possession  was  left 
in  A. 

HM  aUo,  that  the  fhct  of  A.  having  given  B.  tlie  possession,  when  he  was  not 
entitled  to  it  under  the  contract,  did  not  affect  A.'s  right  to  recover  the  pos- 
session ;  nor  could  that  act,  subsequent  to  the  contract,  aid  in  the  constmo- 
tion  of  the  contract 

HM  fwriker,  that,  assuming  that  B.  was  by  the  contract  to  haye  possession,  no 
time  being  specified  fbr  its  continuance,  if  he  had  made  defkult  in  peribrming 
the  contract,  his  right  to  possession  was  thereby  terminated: 

That  in  the  absence  of  any  proof  that  the  dispute  as  to  the  title  continued,  the 
undisturbed  possession  of  the  premises  by  B.  ibr  six  years  was  prima  faeU 
proof  that  the  title  was  seUled,  and  good  in  A.,  and,  in  connection  with  evi- 
dence of  the  tender  of  a  deed  by  A.  and  a  refusal  to  pay,  proved  a  defhult  by 
B. ;  it  not  being  incumbent  on  A.  to  prove  a  regular  chain  of  tillo  to  the 
premises  fVom  the  original  source,  or  that  the  tiUe  had  bean  a4i»dlgad  ^aUd 
hy  ft  competent  tribunal. 
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APPEAL  from  a  judgment  entered  at  a  special  term,  after  a 
trial  at  the  circuity  before  the  court,  without  a  jury.  The 
action  was  brought  to  recover  the  possession  of  real  estate. 
The  answer  of  the  defendant  denied  that  the  plaintiff  had  law- 
ful title,  as  the  owner  in  fee  simple,  to  the  premises  in  question. 
The  defendant  admitted  that  he  was  in  possession,  but  de- 
nied that  he  unlawfully  withheld  possession  from  the  plaintiff. 
The  defend«)t  further  answering  alleged,  that  on  or  about  the 
11th  day  of  April,  1846,  he,  the  defendant,  entered  into  pos- 
session of  said  premises  with  the  consent  and  by  the  authority 
and  license  of  the  plaintiff,  and  has  continued  in  possession 
thereof  from  that  time  to  the  present,  by  and  with  the  license 
and  consent  of  the  plaintiff ;  and  that  the  plaintiff  had  never 
revoked  such  consent  and  license,  and  had  not  demanded  posses- 
non  of  said  premises  or  any  part  thereof.  That  on  the  11th 
day  of  April,  1846,  the  plaintiff  and  defendant  entered  into 
an  agreement,  of  which  the  following  is  a  copy :  "  A  contract 
made  the  11th  day  of  April,  one  thousand  eight  hundred  and 
forty-six,  between  Smith  Spencer  of  the  first  part,  of  the 
town  of  Canton,  county  of  Steuben,  state  of  New  York,  and 
Amisiah  Tobey,  of  the  town  of  Thompson,  Susquehanna  county, 
Penn.,  as  follows,  to  wit :  Smith  Spencer  of  the  first  part  agrees 
to  sell  to  Amisiah  Tobey  of  the  second  part,  his  improvement 
on  lot  No.  1,  in  the  Canton  and  Carrol  tract,  in  the  town  of 
Canton,  it  being  20  acres  on  the  southwest  comer  of  said  lot, 
together  with  his  sap  buckets  and  one  store  tub,  and  one  hog. 
And  Amiiiah  Tobey  of  the  second  part,  agrees  to  pay  Smith 
Spencer  of  the  first  part,  seventy  dollars  for  the  above  improve- 
ment and  property,  to  be  paid  on  the  date  of  this  contract.  The 
title  of  said  land  now  being  in  dispute,  the  party  of  the  first  part 
further  agrees,  that  as  soon  as  the  title  is  settled,  if  his  title 
proves  good,  to  sell  to  Amisiah  Tobey  of  the  second  part,  the 
right  of  soil,  and  to  give  a  good  and  sufficient  deed  with  cov- 
enant of  warranty.  If  he  procures  such  title,  the  said  Amisiah 
Tobey  of  the  second  part,  agrees  to  pay  Smith  Spencer  of  the 
frst  |Mrl|  the  sum  of  (me  hundred  and  forty  dollars,  on  the 
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receipt  of  such  deed.    We  bind  onnelyes,  beirs  a&d  aiBigiis 
a&d  administraton  to  fulfill  the  above  contract 

Smith  Spencer, 
Amiziah  Tobet." 

The  defendant  averred  that  he  paid  to  Spencer  the  said  enm 
of  seventy  dollars,  at  the  date  of  said  contract.  That  at  the 
time  of  making  such  contract,  the  plaintiff  was  in  possession 
of  said  premises,  that  he  thereupon  immediately  surrendered 
possession  thereof  to  the  defendant,  who  entered  upon  the  pos- 
session thereof  with  the  license  and  consent  of  the  plaintiff, 
and  has  ever  since  continued  in  possession  of  the  same  with 
the  plaintiff's  consent,  and  that  the  plaintiff  has  not  demanded 
possession  thereof  from  the  defendant.  The  defendant  further 
alleged,  that  he  had  always  been  ready  and  willing  to  perfonn 
such  contract  on  his  part,  but  that  the  plaintiff  had  neglected 
and  refused  to  perform  the  same.  "  That  the  title  to  said  land 
and  premises  still  remains  and  now  is  in  dispute  and  is  unset- 
tled, and  that  the  plaintiff's  title  to  said  premises  has  not  proved 
good,  and  the  plaintiff  has  not  at  any  time  since  the  date  of 
said  contract  procured  a  good  title  in  fee  simple  to  said  prem* 
ises,  and  he  has  not  been  able  to  sell  and  convey  the  same  to 
the  plaintiff  by  a  good  warranty  deed." 

The  issue  so  joined  came  on  to  be  tried  at  a  ctronit  court 
held  in  Steuben  county  in  May,  1855,  before  the  Hon.  THonf  ab 
A.  Johnson,  one  of  the  justices  of  this  court,  wi^out  a  jury, 
ft  jury  trial  having  been  waived  by  consent  of  parties.  The 
plaintiff  read  in  evidence  a  warranty  deed  of  the  premises  in 
question,  from  Samuel  Pennington,  to  him,  dated  July  12, 1841, 
and  acknowledged  the  same  day.  This  deed  was  executed 
by  Samuel  Boyer,  as  attorney  for  die  grantor.  The  plaintiff 
called  as  a  witness  Henry  N.  Howe,  who  testified :  ^  I  reside 
in  Canton.  I  have  resided  there  thirty  yeara.  1  have  knoim 
Smith  Spencer  twelve  or  fifteen  years.  I  heard  the  descrip- 
tion of  the  premises  read  from  the  deed  produced  in  evidence. 
I  know  the  premises.  I  know  of  pbintiff  being  in  poeseMicu 
of  premises  from  five  to  six  years  ago.  He  Iras  f n  pMtesiteii 
three  or  four  years.    There  was  a  house  and  clearing  on  the 
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pmntttao,  endotecL  He  eUmed  the  whole  twenty  »orea  at  that 
fim^i  M  he  laid."  Aad  being  crose^zamined,  the  witnese 
{iirth«r  testified :  ^'  The  sud  Amisiah  Tobey  iock  poaeeMioa  of 
the  prBmtees  afterwaids.''  The  plaintiff  then  rested.  The  de- 
fendant therempon  moved  to  nonsuit  the  plaintiff,  npon  the 
fidlowing  grounds:  FirsL  That  the  deed  introduced  by  the 
plaintiff  did  not  confer  upon  him  any  title  to  the  premises  in 
^eatkNi,  as  it  was  exeonted  by  an  agent)  and  no  proof  of  agency 
or  aatiiority  to  ezeonte  the  same  was  shown.  Seconds  Upon  the 
gronnd  that  the  plaintiff  had  not  shown  a  chain  of  title  from  the 
tftate  to  himself  of  the  premises  in  question)  nor  had  he  shown 
tide  thereto  in  any  other  manner%  THird,  That  an  equitable 
defense  was  set  up  by  the  answer)  upon  which  the  plaintiff 
had  not  taken  issue,  and  which  thus  standing  admitted,  was  a 
bar  to  the  plaintiff^s  right  to  recover  in  this  action;  which 
modoQ  was  overruled,  and  the  defendant  excepted.  The  de- 
fendant then  called  as  a  witness  Stephen  Tobey,  and  proved 
by  him  and  read  in  evidence  the  contract  between  the  parties<i 
^ted  April  11th,  1846,  which  is  above  set  forth.  The  defend- 
ant wtao  proved  that  he  took  possession  of  the  premises  under 
•neh  eontmet,  and  had  ever  since  continued  in  possession  of 
•aid  premises  and  had  paid  the  seventy  dollars  specified  in  said 
eontmet.  The  defendant  here  rested  It  was  then  admitted 
that  jvat  prior  to  the  commencement  of  this  action,  the  plaintiff 
and  hta  wife  executed  a  deed  of  the  premises  in  question  to  the 
defendant,  containing  co\*enant8  of  seisin,  against  incumbrances, 
and  warranty,  (which  deed  was  duly  acknowledged  by  the  grant- 
era,  attd  was  produced  and  read  in  evidence,)  and  tendered  the 
saoM  to  the  defendant  which  the  defendant  declined  to  accept, 
s&d  declined  to  pay  the  snm  of  one  hundred  and  forty  dollars 
qieetfied  in  said  contract.  The  evidence  here  closed,  and  the 
dafendant  requested  the  court  to  hold  and  decide,  that  it  was  a 
condition  precedent  to  the  plaintiff's  right  to  recover  the  pos- 
•sesioB  of  said  premises  that  he  should  establish  and  prove 
a  chain  of  title  from  the  state  of  New  York  to  himself  of  the 
prenisoa  in  question,  and  that  he  was  the  owner  of  the  fee 
tiMaof }  or  that  he  should  establish  that  the  dispute  concerning 
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Bacli  title  had  ceased,  and  that  his  title  had  been  established  bj 
a  judgment  or  decree  of  a  judicial  tribanal  of  this  statOi  having 
jurisdiction  ;  or  that  he  had  procured  the  fee  of  said  premises 
subsequent  to  the  11th  day  of  April,  1846:  each  of  which  re- 
quests were  separately  denied  by  the  court,  and  to  each  of 
which  denials  the  defendant  separately  excepted.  The  court 
held  and  decided  that  it  was  not  necessary,  to  entitle  the  plain- 
tiff to  recover,  that  he  should  prove  any  title  to  said  premises. 
That  the  defendant  having  derived  possession  thereof  from  the 
plaintiff,  was  not  at  liberty  to  dispute  his  title,  and  that  the  de- 
fendant having  refused  to  accept  the  deed  tendered  by  the 
plaintiff  to  him,  the  plaintiff  wss  entitled  to  judgment  for  the 
recovery  of  the  possession  of  said  premises.  To  which  ruling 
and  decision  the  plaintiff  excepted. 

The  following  opinion  was  delivered  by  the  judge,  at  the  circuit : 

''Johnson,  J.  There  is  nothing  in  the  evidence  to  take  the 
case  out  of  the  general  rule,  that  one  who  enters  into  the  pos- 
session of  premises  under  a  contract  to  purchase,  cannot  dis- 
pute the  title  of  his  vendor  until  after  he  has  surrendered  the 
possession  thus  obtained.  At  the  time  of  this  contract  the 
plaintiff  was  in  possession,  having  a  paper  title  and  claiming  to 
be  the  owner,  although  it  was  admitted  in  the  contract  that  his 
title  was  in  dispute.  The  defendant  purchased  and  paid  tor 
the  improvement  upon  the  land,  and  it  was  agreed  between  the 
parties,  the  title  being  in  dispute,  that  as  soon  as  it  was  settledi 
if  the  plaintiff's  title  proved  good,  the  plaintiff  would  sell  to  the 
defendant,  and  the  latter  purchase,  the  right  of  soil,  or  in  other 
words,  the  title  to  the  land,  for  $140,  to  be  paid  on  the  execu- 
tion and  delivery  of  the  plai'ntiff^s  warrantee  deed.  This,  it 
will  be  perceived,  is  not  an  absolute  agreement  to  sell  on  the 
one  hand,  smd  to  purchase  on  the  other,  presently,  but  only 
when  the  title  should  become  settled,  and  in  the  event  of  the 
plaintiff's  title  proving  good.  No  right  of  possession  is  given 
to  the  defendant  by  the  terms  of  the  contract,  and  what  is  there 
to  show  that  he  has  any  right  to  the  possession  at  all,  much  less 
for  an  indefinite  period?    Nothing  whatev«r.    But  eonoadvg 
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ihat  tbe  defendflmt's  entry  at  the  date  of  tbe  oo&traet,  and  Kia 
aabseqaent  possession,  was  ]awfo1,  how  long  coold  he  continue 
to  hold  as  against  the  plaintiff?  Certainly  not  forever,  bj 
virtue  of  this  agreement  The  plaintiff  was  under  no  obliga* 
tion  to  institute  proceedings  against  any  one  to  settle  tbe  title. 
He  had  never  been  disturbed  in  his  possession,  nor  had  the 
defendant.  The  latter  had  held  peaceably,  for  aught  that 
appears  under  his  contract,  for  a  period  of  nearly  five  years* 
The  plaintiff  llien  offers  to  complete  the  sale,  and  tenders  m 
warrantee  deed  and  demands  payment ;  but  the  defendant 
refuses  to  accept  the  deed  and  pay  the  stipulated  price.  Per- 
haps he  was  under  no  obligation  to  do  so,  as  he  had  only  under- 
taken to  purchase  and  pay  when  the  title  should  become  settled 
and  proved  to  be  in  the  plaintiff.  But  it  is  clear,  I  think,  that 
he  could  not  object  to  take  title  from  the  plaintiff,  and  still 
retain  his  right  to  the  possession,  as  that  would  give  him  the 
advantages  of  a  title  without  purchase  or  payment  He  had 
no  right  to  dispute  the  plaintiff's  title,  and  the  moment  he 
undertook  to  do  so,  his  right  to  hold  possession  under  the 
plaintiff  was  at  an  end.  It  is  not  pretended  that  the  defendant 
had  the  title  which  was  supposed  to  be  hostile  to  the  plaintiff's, 
nor  that  he  represented  any  one  who  had  it  All  his  right  he 
derived  from  the  plaintiff,  and  he  must  surrender  it  back  before 
he  can  be  heard  to  allege  that  the  title  of  the  plaintiff  is 
invalid. 

Ko  notice  to  quit  was  necessary ;  the  action  is  well  brought, 
and  the  plaintiff  is  entitled  to  the  judgment  demanded  in  his 
complaint" 

Prom  the  judgment  entered  upon  this  decision  the  defendant 
appealed* 

D.  W.  Cfillettj  for  the  appellant  L  The  deed  being  exe- 
cuted by  an  agent,  and  no  authority  shown,  did  not  establish 
any  title  in  the  plaintiff.  Nor  did  the  plaintiff  show  any  title, 
or  attempt  to  show  any,  (except  sncli  deed  and  poesesaioB,  less 
than  9t  years,  by  tim)  under  H. 

Vol.  XXH  84 
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n.  An  equitable  and  complete  defense  was  set  np  in  the 
answer,  constituting  a  counter-claim,  which,  not  being  replied 
to,  was  admitted  and  established,  and  was  a  bar  to  the  plain- 
tiff's right  to  recover. 

III..  The  contract  between  the  parties  established  that  the 
title  to  the  premises  was  not  in  the  plaintiff  at  the  date  thereof  * 
and  did  not  vest  in  him  by  the  deed  from  Pennington ;  also, 
that  the  plaintiff  was  in  possession,  April  11, 1846  ;  and  that  the 
plaintiff  had  made  clearings  and  erected  buildings  thereon,  or 
in  the  language  of  the  contract,  *'  improyements."  Under  these 
circumstances  the  plaintiff  sold  to  the  defendant  "  his  improye- 
ments,"  meaning,  as  the  parties  understood  and  intended  to 
contract,  the  possession  of  the  premises^  and  the  right  to  occupy 
.  without  molestation  by  the  plaintiff,  until  the  disputed  title 
should  become  a  good  and  settled  title.  This  is  the  only  con-^ 
struction  to  be  put  on  the  contract ;  because,  if  not  so,  the 
defendant  paid  $70  for  a  shadow,  neither  getting  title  nor  the 
right  of  occupancy :  because  the  parties  by  their  action  have 
so  construed  their  agreement,  the  plaintiff  surrendering  possech 
sion  to  the  defendant  immediately  upon  the  execution  of  the 
contracts  It  then  became  incumbent  upon  the  plaintiff,  before 
he  could  direst  the  defendant  of  the  right  to  occupy,  and  make 
such  occupancy  unlawful,  to  show,  1.  That  his  title  had  been 
adjudged  by  a  competent  tribunal  to  be  yalid,  (he  admitting  by 
the  contract  it  was  invalid  and  in  dispute ;)  or,  2.  A  chain  of 
title  from  a  grantor  shown  to  have  been  the  owner. 

Oco.  T.  Spencer,  for  the  plaintiff.  I.  The  plaintiff  proved 
his  prior  possession  of  the  premises  in  question,  under  a  deed 
with  a  claim  of  title  to  the  whole  twenty  acres  described  in  the 
deed,  of  which  a  part  were  improved  and  enclosed.  The  pos- 
session was  sufficient  evidence  of  title  for  the  purpose  of  this 
action,  and  authorized  a  recovery  on  proof  of  the  defendant's 
possession,  which  is  admitted  in  the  answer.  {Day  v.  Aher* 
son,  9  Wend.  223.  Jackson  v.  Hdzen,  2  Johtu  22«  Jackson  v. 
Hoarder,  4  id.  202.  Smith  v.  Lorillard,  10  id.  838.  Jackson 
T.  iS^Almyre^  16  id  814.   Jaekmmv.WalkerJ  OowemjeSl-) 
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IL  The  deed  from  Pennington  to  the  plaintiff  was  proper  and 
competent  evidence  for  the  purpose  of  showing  the  charaotor 
and  extent  of  the  plaintiff's  possession,  even  without  proof  of 
the  aathority  of  the  attorney  by  whom  it  was  executed.  But  if 
it  was  not,  there  was  no  objection  made  to  its  introduction  in 
evidence,  and  none  can  be  made  on  appeal.  Besides,  the  objection 
is  obviated  by  the  contract  given  in  evidence  by  the  defendant. 
(2  R.  S.  294.  Jackson  v.  Toddj  2  Cat.  188.  Jackson  v.  El- 
lisj  13  John.  118.  Jackson  v.  Wheat,  18  id.  40.  Jackson  v. 
Newton,  Id.  865.) 

nL  The  contract  set  up  in  the  answer,  and  given  in  evi- 
dence on  the  trial,  constitutes  no  defense  to  the  action ;  but,  on 
the  contrary,  is  an  admission  of  the  plaintiff's  title,  and  sus- 
tains his  right  to  recover.  The  recital  in  the  contract  of  the 
fact  that  the  title  is  in  dispute,  and  the  agreement  for  payment 
of  the  purchase  money  and  a  conveyance,  if  it  shall  prove 
good,  does  not  make  this  case  an  exception  to  the  rule  that  a 
party  who  has  taken  possession  under  a  contract  of  purchase, 
must  surrender  possession  before  he  can  dispute  the  title  under 
which  he  took  such  possession,  no  matter  how  defective  the 
title  may  be.  {See  Jackson  v.  Reynolds,  1  Caines,  444 ;  Jack- 
son V.  Spear,  7  Wend.  401.) 

In  the  case  of  Glen  v.  Qibson,  (9  Barb.  684,)  the  rule  is 
stated  to  be,  that  '^  when  one  -is  put  in  possession  of  land  by 
another,  the  former  is  not  at  liberty  to  controvert  the  title  of 
the  latter  until  he  has  restored  the  possession  so  received,  and 
placed  the  other  party  in  as  good  position  as  he  was  before 
he  parted  with  the  possession."  The  contract  given  in.  evi- 
dence gives  the  defendant  no  possession  or  right  of  possession 
in  the  premises.  The  defendant  neither  claims  or  proves  any 
title  in  himself  or  any  third  person.  The  defendant  has  had 
undisturbed  possession  for  more  than  six  years,  and,  so  far  as 
appears,  the  title  has  not  been  questioned  in  all  this  time.  The 
recovery  of  possession  of  the  premises  does  not  depend  upon 
the  title  proving  good,  whatever  may  be  the  case  as  to  the 
recovery  of  the  purchase  money.  The  defendant  cannot  keep 
like  land  and  at  the  same  time  withhold  the  price.    If  he  cooldi 
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the  deftndaut  lias  made  a  cheap  purohaee,  and  one  never  con- 
templated by  the  {daintiff.  The  plaintiff  haying  done  all  that 
ky  in  hie  power  to  give  the  defendant  a  perfect  title,  which 
was  refused,  he  ia  entitled  to  the  poaseesion  of  the  premises. 

lY.  The  defendant  was  not  entitled  to  notice  to  quit.  The 
tender  of  the  deed  and  demand  of  payment  was  snfficient  notice. 
(Jackam  v.  Mmerief,  5  Wend.  26.  Wright  t.  ilfoore,  21  id. 
280.    Powers  v.  higrakam,  3  Barb.  576.) 

By  the  Court,  T.  B.  Strong,  J.  The  plaintiff  was  in  pos- 
session of  the  premises  several  years,  claiming  title ;  and  the 
defendiuit  went  into  possession  under  a  contract  between  the 
parties,  whereby  he  agreed  to  purchase  the  improvements  of 
the  plaintiff,  and  his  title  to  the  premises,  as  soon  as  it  shoold 
be  settled,  if  it  should  prove  to  be  good,  the  title  as  stated  in 
the  contract  being  then  in  dispute.  This  was  abondant  evi- 
dence of  title  in  the  plaintiff  to  sustain  the  action,  aside  from 
the  rights  of  the  defendant  under  the  contract  The  prior 
possession  of  the  plaintiff  was  prima  facie  evidence  of  his 
title ;  and  the  defendant,  by  taking  possession  under  him,  was 
precluded  from  -disputing  his  title,  except  to  show  that  the  de- 
fendant was  not  in  default  in  performing  the  contract.  This 
is  so,  notwithstanding  the  recital  that  the  title  was  in  dispute, 
as  a  better  title  than  the  plaintiff's  is  not  recognised. 

We  are  then  to  inquire,  whether  under  the  contract  the 
defendant  is  entitled  to  the  possession  of  the  premises.  The 
contract  does  not  in  terms  give  the  defendant  a  right  to  the 
possession.  If  it  gives  him  such  a  right,  the  right  must  be 
implied.  In  an  ordinary  contract  for  the  sale  and  purchase  of 
land,  which  is  silent  in  respect  to  the  possession,  a  license  to 
enter  will  not  be  implied.  The  contract  in  the  present  case  is 
peculiar.  The  plaintiff  agrees  first  to  sell  his  improvements  en 
the  lot  to  the  defendant,  for  which  the  latter  agrees  to  pay  m 
specified  sum  at  the  date  of  the  contract  It  is  not  stated,  and 
does  not  appear,  in  what  the  improvements  consist,  and  no 
ezplanatien  is  given  as  to  the  meaning  which  the  partiei 
Attached  to  the  term.    And  tiieve  is  no  0vid«noe  whateves^ 
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beyond  ike  contract,  on  the  sabject  of  improvements  made  by 
tiie  plaintiff.  Aa  the  court  cannot  see  by  the  contract,  or  the 
evideDce,  that  something  eke  was  intended,  I  think  iroprove- 
menta  moat  be  ccmstnied  to  mean  work  and  kbor  generally  of 
the  plaintiff  enhancing  the  yalae  of  the  pretnises.  This  view 
is  supported  by  the  construction  given  to  parol  contracts  for 
the  sale  of  improvements  on  land,  which  are  held  not  to  be 
within  the  statute  of  frauds,  as  they  are  virtually  contracts  to 
pay  fi>r  work  and  labor.  {Lower  v.  Winters^  7  Cowen^  263, 
and  cases  died)  It  is  next  agreed  by  the  plaintiff,  after 
stating  that  the  title  of  the  land  is  in  dispute,  to  sell  to  the 
defendant,  as  soon  as  the  title  is  settled,  if  it  proves  good,  the 
right  of  soil ;  and  the  defendant  agrees,  if  the  plaintiff  procures 
such  title,  to  pay  a  sum  named,  on  receiving  a  deed.  The 
contract  is  then,  in  effect,  that  the  defendant  will  pay  the  plain- 
tiff a  certain  sum  for  his  work  and  labor  on  the  land,  and  a 
further  sum  for  a  good  title  when  the  dispute  in  regard  to  the 
title  is  settled,  with  no  express  provision  as  to  the  possession. 
I  think  here  is  no  ground  for  an  implication  that  the  defendant 
was,  before  a  conveyance,  to  have  possession  of  the  premises. 
Whether  it  was  wise  in  the  defendant  to  pay  down  for  the 
improvements,  without  securing  a  right  to  the  possession  of  the 
land,  or  any  right  to  a  deed,  except  on  the  contingency  speci- 
fied ;  or  for  the  plaintiff  to  sell  the  improvements  at  the  price 
agreed  on,  and  give  up  the  possession,  without  any  obligation 
on  the  defendant  to  pay  him  for  the  title,  except  upon  that  con- 
tingency, was  tor  the  parties  to  determine ;  and  which  the  court 
have  not  the  means  intelligently  to  decide.  By  omitting  to 
insert  any  stipulation  as  to  the  possession,  the  right  to  the^pos- 
seseion  was  left  with  the  plaintiff. 

TFEe  plaintiff  having  given  the  defendant  the  possession,  if  he 
was  not  entitled  to  it  under  the  contract,  does  not  affect  the 
plaintiff's  right  to  recover.  Nor  can  that  act,  subsequent  to 
the  contract,  aid  in  the  construction  of  the  contract. 

But  assuming  that  the  defendant  was  by  the  contract  to  have 
possession,  no  time  being  specified  for  its  continuance,  if  the 
defendant  has  made  de&ult  in  performing  the  contract^  his 
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right  to  possession  is  thereby  terminated.  The  eyidence  shows 
that  jast  prior  to  the  commencement  of  the  action  the  plaintiff 
made  and  tendered  to  the  defendant  a  proper  deed  of  the  prem- 
ises, and  demanded  payment  of  the  sum  to  be  paid  for  the  title, 
and  the  defendant  refused  to  accept  the  deed  and  pay  the 
money.  It  is  insisted  this  evidence  does  not  establish  a  de- 
fault of  the  defendant ;  and  that  it  was  incumbent  on  the 
plaintiff,  for  that  purpose,  to  prove  in  addition  a  regular  chain 
of  title  to  the  premises  from  the  original  source,  or  that  the 
title  has  been  adjudged  valid  by  a  competent  tribunal.  In  this 
I  cannot  concur.  What  the- dispute  referred  to  in  the  contract 
was — whether  or  not  a  suit  was  pending  involving  the  title — 
by  whom  the  title  was  disputed— does  not  appear ;  it  does  ap- 
pear that  the  defendant  had,  at  the  time  of  the  tender  and 
refusal,  been  in  possession  of  the  premises  about  six  years ; 
there  was  no  proof  that  he  was  molested  in  the  possession,  or 
indeed  that  after  the  date  of  the  contract  any  one  asserted  a 
right  to  the  land  hostile  to  the  title  of  the  plaintiff.  In  the 
absence  of  any  proof  that  the  dispute  continued,  I  think  the 
possession  of  the  defendant  for  such  a  length  of  time  was/irtma 
facie  proof  that  the  title  was  settled,  and  good  in  the  plaintiff; 
and  in  connection  with  the  evidence  of  a  tender  of  the  deed  and 
refusal  to  pay,  proved  a  de&ult  by  the  defendant 

My  conclusion  therefore  is,  that  the  judgment  at  special  term 
is  right,  and  should.be  affirmed. 

[Monroe  Gbneril  Term,  September  1,  1856.    T.  R.  Strang,  WdU$  and 
Smi4k,  Ju0tice8.1 
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Where  an  appeal  Is  taken,  to  the  supreme  ooart,  fh>m  a  Judgment  of  a  county 
ooart,  on  the  ground  that  the  latter  court  bad  no  juriadtction  of  the  atihject 
matter  fbr  which  the  nction  was  hroaght,  the  supreme  court  has  Jurisdiction 
to  reverse  the  Judgment  and  to  award  to  the  appellant  his  costs  in  that  court. 

But  where  the  want  of  Jurisdiction  is  apparent  on  the  ftce  of  the  summons  and 
complaint,  the  county  court  should  dismiss  the  suit  without  costs.  And  in 
snch  cases  the  appellant  cannot  recover  costs  in  the  supreme  court,  for  the 
proceedings  in  the  county  court. 

Where  the  want  of  Jurisdiction  does  not  appear  upon  the  face  of  the  proceedings) 
hut  la  presented  hy  plea  or  demurret,  ths  court  has  Jurisdicticm  to  pass  upon 
and  determine  the  question  presented ;  and  hi  such  a  case  the  party  preyailing 
IS  enittled  to  costs. 

rr  these  suits  and  in  several  others,  actions  were  commenced 
in  the  Monroe  county  court,  and  judgments  recovered  and 
docketed  therein,  from  which  appeals  were  brought  to  this  court. 
This  oonrt^  at  the  March  general  term,  reversed  the  judgments 
on  the  ground  that  the  county  court  had  no  jurisdiction  of  the 
subject  matter  for  which  the  actions  were  respectively  brought, 
under  the  decision  of  the  court  of  appeals  in  Kundolf  v.  ThaU 
hetmeTj  (2  Kernati^  598.)  The  appellants  in  the  several  causes^ 
claiming  costs,  presented  bills  for  allowance  to  the  county  clerk, 
some  embracing  costs  upon  appeal  in  this  court  only,  and  some 
full  costs  in  both  courts.  From  the  decision  of  the  clerk  in  al* 
lowing  such  costs  the  respondents  appealed  by  way  of  motion 
fiir  a  readjustment  of,  or  disallowance  of,  costs,  and  the  several 
motions  were  sent  to  the  general  term,  and  were  brought  in  and 
argued  together  by. 

/  L.  Angle,  for  the  respondents. 

jEL  R.  Selden  and  Wm.  F.  CogsweU,  for  the  appellants. 

By  the  Court,  E.  Darwin  Smith,  J.  Judgments  having 
been  rendered  and  perfected  in  the  county  court  in  these 
cases,  the  parties  affected  thereby  had  a  right  to  bring  appeals 
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to  this  court  from  the  same.  The  judgments  were  liens  upon 
the  property  of  the  defendants,  and  would  have  protected  min- 
isterial officers  in  enforcing  the  same  by  execution.  The  code 
{sec.  344)  gives  an  unqualified  right  of  appeal  in  such  cases. 
The  actions  were  therefore  all  properly  brought  into  this  court 
It  is  now  claimed  by  the  respondents,  that  as  the  county  court 
had  no  jurisdiction,  this  court  acquires  none  upon  the  appeal.  The 
argument  of  the  respondents'  counsel  is,  that  an  appeal  is  but  a 
continuation  of  the  suit  below,  and  that  this  court,  where  the 
court  below  had  no  jurisdiction  of  the  subject  matter,  can  render 
no  binding  judgment  excepts  to  dismiss  the  appeal  and  the  suit. 
Appeals  from  justices  of  the  peace,  under  article  11,  chapter  2, 
part  8  of  the  revised  statutes,  to  the  court  of  common  pleas, 
were  held  to  be  a  mere  continuation  of  the  suit  before  the  jus- 
tice. (7  Wend.  434.  4  Denioy  84.)  In  the  last  ease  Judge 
Beardsley  says,  *'  The  entire  proceedings  are  all  in  one  suit,  al* 
though  it  was  pending  at  diflferent  periods  in  distinct  courts.^ 
The  remedy  by  appeal,  in  this  class  of  appeals,  was  in  effect  a 
new  trial  of  the  cause  in  the  court  of  common  pleas.  In  this 
class  of  cases  Judge  Cowen  says,  in  Malone  y.  Clark^  (2  BiUy 
658,)  *'If  the  court  below  had  no  jurisdiction  of  the  subject 
matter,  the  course  was  not  to  render  any  judgment  at  all.  The 
court  should  simply  have  refused  to  proceed  with  the  cause,  and 
dismissed  it  from  their  consideration.  If  the  justice  had  &o  ju- 
risdiction in  this  respect,  the  common  pleas  had  none."  The 
rule  as  stated  by  Judge  Gowen,  that  where  the  court  in  which 
any  proceeding  is  instituted  has  no  jurisdiction  of  the  subject 
matter,  its  course  is  to  dismiss  the  suit  or  proceeding  without 
rendering  any  judgment,  is  doubtless  the  true  one.  This  is 
where  the  want  of  jurisdiction  appears  upon  the  face  of  the  pro- 
ceedings, and  must  necessarily  be  limited  to  such  cases.  And 
in  all  such  cases,  when  the  cause  goes  to  a  superior  court  upon 
appeal^  the  want  of  jurisdiction  is  equally  fatal  there,  and  the 
superior  court  should  render  such  judgment  as  should  have 
been  rendered  in  the  court  below.  The  mle^is  in  effect  so  held 
in  the  following  cases. 
In  Barlow  v.  Brew^  (1  Verm.  Rep,  488,)  Hutchinson,  3. 
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Mji,  ^  If  there  be  no  original  jurisdictioii,  there  ean  be  no  ap- 
pellate, properly  speaking."  So  in  Williams  y.  Blunif  (2  Mass. 
Rep.  207,)  it  was  held  that  the  appellate  jurisdiction  failed  be- 
cause the  court  below  had  no  jurisdiction,  and  the  ease  was  sim- 
ply dismissed.  (See  also  28  Pick.  110.)  This  was  a  case  of 
appeaL  It  was  held  that  the  court  below  had  no  jurisdiction, 
and  the  want  of  jurisdiction  appearing  on  the  fiice  of  the  writ^ 
the  case  was  dismissed  without  costs.  In  Nieol  v.  PaUersoti^ 
(4  Ham.  Ohio  Rep.  200,)  which  case  was  brought  from  a  justice 
of  the  peace,  the  court  say,  "  We  are  of  opinion  that  an  appel* 
late  court,  as  such,  has  no  jurisdiction  of  the  subject  matter, 
where  the  court  in  which  the  cause  originated  had  none,  and 
therefore,  when  the  parties  themselres  show  the  fact,  it  is  the 
duty  of  the  appellate  court,  at  any  stage  of  the  proceedings,  to 
dismiss  the  cause  and  leaTO  the  costs  to  be  recovered  by  those 
bterested  in  them."  (See  also  WrighUf  Ohio  Rep.  417 ; 
2  J.  J.  MarshaU,  29 ;  Stephen  v.  Bard,  4  DaUas,  830.)  But 
where  the  proceeding  is  by  writ  of  error  or  certiorari,  the  rule  is 
different.  The  writ  of  error  or  certiorari  is  held  to  be  a  new 
suit  in  the  superior  court,  and  that  court  can  rcFerse  the  judg- 
ment or  proceeding  of  the  inferior  court  with  costs.  In  4  Z>eit  Jo, 
85,  Beardsley,  J.  says,  ^'  A  certiorari  sued  out  to  reyerse  a  judg- 
ment of  a  justice  of  the  peace,  like  a  writ  of  error,  is  the  com- 
mencement of  a  new  suit,  and  not  the  continuation  of  an  old  one«" 
In  Striker  y.  Mott,  (6  Wend.  465,)  a  writ  of  error  was  brought 
in  a  case  where  the  justice  had  no  jurisdictbn.  The  judgment 
was  held  yoid,  and  reyersed.  In  7  Meic.  590,  it  was  held  that 
a  writ  of  error  will  lie  to  reyerse  a  yoid  judgment  (2  Ooitcii 
126.  2  Sand.  47,  note  8.)  The  writ  of  error  was  held  to  be  a 
new  anit  also  in  the  case  in  1  Verm.  Rep.  491 ;  the  court  says, 
that  ^  A  writ  of  error  giyes  to  the  court  a  new  jurisdiction,  fully 
competent  for  the  taxation  of  costs,  as  well  as  for  affirming  and 
reyeraing  the  judgment  complained  of;"  The  want  of  jurisdic- 
tion in  these  cases,  of  the  subject  matter,  being  apparent  on  the 
ftea  of  the  summons  and  complaint,  the  county  court  should 
bare  dismissed  the  suits  without  costs,  in  conformity  with  the 
nk  as  laid  down  by  Judge  Cowenin  2  ESU^  658;  and  it  fiUowi 
YoL.  XXTL  85 
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that  no  costs  can  be  recovered  by  the  appellants  for  the  proceed- 
ings in  the  connty  court,  and  the  allowance  on  taxation  by  the 
county  clerk  of  snch  costs  must  be  reversed.  This  rule  in 
respect  to  costs  cannot  apply  in  cases  where  the  want  of 
jurisdiction  does  not  appear  upon  the  fiice  of  the  proceedings ; 
but  it  is  presented  by  plea  or  demurrer,  and  the  court  is  called 
upon  to  adjudicate  upon  that  question.  Whenever  the  question 
of  jurisdiction  is  presented  by  plea  or  demurrer,  and  the  plain- 
tiffs' complaint  presents  a  prima  facie  case  of  jurisdiction,  the 
court  has  jurisdiction  to  pass  upon  the  question  presented,  to 
decide  and  determine  it,  and  in  such  case  the  party  prevailing 
must  be  entitled  to  costs.  The  rule  in  such  cases  is  correctly 
stated  in  5  Mete.  240,  and  7  id.  561.  In  Thomas  v.  White, 
(12  Mass.  Rep.  370,)  costs  were  allowed,  though  the  court  had 
no  jurisdiction,  on  the  ground  that  the  want  of  jurisdiction  was 
not  manifest  on  the  fiioe  of  the  writ,  but  was  ascertained  by  the 
defendant's  plea.  In  the  case  in  5  Metcalf,  Wild,  J.  says,  '*  In  all 
oases  where  the  want  of  jurisdiction  does  not  manifestly  appear 
on  the  face  of  the  writ,  and  the  question  of  jurisdiction  is  a  hit 
subject  of  discussion  and  for  the  decision  of  the  court,  there 
seems  to  be  no  reason  why  the  defendant,  if  he  prevail  on  the 
decision  of  the  question  in  his  &vor,  should  not  be  entitled  to 
costs."  The  same  view  is  reasserted  with  great  force  by  Chief 
Justice  Shaw,  in  the  case  in  7  Mete.  590.  In  this  state  the 
code  gives  the  right  to  demur  for  want  of  jurisdiction.  {See. 
144,  stib.  1.)  On  the  decision  of  such  a  demurrer  it  cannot  be 
that  the  prevailing  party  would  not  be  entitled  to  costs  under 
sections  808,  804  and  805  of  the  code.  The  court  in  all  such 
cases  is  called  upon  to  decide,  and  must  in  the  due  course  of  ju- 
dicial proceedings  determine  whether  or  not  it  has  jurisdiction 
to  hear  the  parties  on  the  merits.  But  in  the  oases  now  before 
the  court,  the  question  of  jurisdiction  was  not  raised  in  the 
oounty  court.  It  was  first  raised  upon  the  appeal  in  this  courts 
and  was  not  here  litigated.  Upon  the  authority  of  the  decision 
in  2  Kern.  598,  this  court  disposed  of  these  cases  without  argu- 
ment, by  a  simple  reversal  of  the  judgment  of  the  county  oourti 
on  the  express  ground  that  that  court  had  not  jurisdiction. 


HONBOE— SEFTEMBEB,  1856.  275 

Qormly  v,  Mdntoah. 

Wli^tker  this  conrt  rendered  the  right  judgment,  and  whether 
the  appellant  is  or  is  not  entitled  to  costs  in  this  court,  depends 
upon  the  question,  in  what  light  we  are  to  regard  these  cases 
as  in  this  court  They  were  brought  here  upon  appeal.  If  the 
appeal  has  the  force  of  a  writ  of  error  at  common  law  it  conferred 
a  new  jurisdiction,  and  the  appellants  are  entitled  to  the  costs 
of  this  court ;  but  if  the  appeal  merely  continues  the  same  suit, 
as  was  the  case  on  appeals  from  justices'  courts  to  the  court  of 
oommon  pleas,  before  the  code,  then  no  costs  should  be  allowed 
in  this  court.  There  is  no  action  here,  strictly  ^peaking ;  the 
judgment  of  the  county  court  is  void  and  a  nullity,  and  this 
oourt  should  have  dismissed  the  suit.  Before  the  code  there 
were  two  modes  of  reviewing  the  proceedings  of  inferior  courts, 
in  force  in  this  state.  One,  the  common  law  mode  by  writ  of 
error,  and  the  other  by  appeal,  as  practiced  in  courts  of  equity. 
Judgments  in  common  law  actions  were  reviewed  by  writ  of  er- 
ror. Decrees  in  chancery  were  reviewed  by  appeal  from  the 
vice  chancellor  to  the  chancellor,  and  from  the  chancellor  to  the 
court  fi>r  the  correction  of  errors.  The  new  constitution  recog- 
nises the  distinction  between  law  and  equity  as  it  then  existed. 
(Art.  6,  ii  8,  5, 10, 14.)  And  the  judiciary  act  of  1847  retain- 
ed the  mode  of  review  of  judgments  by  writ  of  error  and  of  de- 
crees in  equity  by  appeal,  as  it  then  existed.  {Sec.  17,  Session 
Laws,  824.)  The  code  (i  823)  declares  that  <<  writs  of  error 
HI  civil  actions  as  they  have  heretofore  existed  are  abolished, 
and  the  only  mode  of  reviewing  a  judgment  or  order  in  a  civil 
action  shall  be  that  prescribed  by  this  title.''  Subsequent  sec- 
tions provide  for  appeals  from  the  supreme  court  to  .the  court  of 
appeals,  and  in  the  supreme  court  from  judgments  and  decrees 
rendered  by  one  judge  and  from  judgments  of  the  county  courts. 
One  uniform  system  is  provided  for  all  these  cases  by  ap- 
peal Such  the  commissioners  say  was  their  design.  But  is 
the  force  of  the  appeal  the  same  in  all  cases,  and  if  so,  what  is  its 
precise  force?  It  seems  to  me  that  the  changes  in  the  mode 
of  review  were  not  intended  to  change  its  character  or  the  prin* 
dples  which  had  previously  been  adopted  and  sanctioned,  through 
a  long  period  of  time,  in  the  history  of  the  common  law*    It  was 
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not  intended  to  abolish  aB  j  priBciple  or  rule  of  the  eommon  law^ 
bnt  only  to  ehsnge  the  mode  of  applying  and  oanying  ont  the 
principle.  In  ehort  the  appeal,  in  respect  to  judgments  or  pro- 
eeedings  in  oommon  law  actions,  was  intended  to  be  and  is  • 
mere  substitute  for  a  writ  of  error,  and,  in  respect  to  equitable 
proceedings,  it  was  to  be  just  snch  a  proceedings  and  with  jnst 
snoh  force,  as  was  then  in  practice  in  renewing  proceedings  in 
equity  by  appeal  to  the  chancellor  from  the  rice  chancellors' 
courts,  and  from  the  chancellor  to  the  court  for  the  eorrecti<Mi 
of  errors.  The  reyiew  in  both  classes  of  cases  was,  and  it  now 
is,  from  a  final  determination  of  the  inferior  conrt.  The  court 
of  appeals  now  has  the  power  to  review  upon  appeal  every  ac- 
tual determination  made  by  this  court  at  a  general  term,  and 
this  court  has  like  power  to  review  every  judgment  in  the  conn^ 
ty  court.  {Code,  M  11,  844.)  In  both  cases  the  jurisdicticm  is 
appellate,  but  the  statute  authorizes  the  review,  and  I  think 
creates  a  new  jurisdiction  depending  upon  no  other  fiict  than  the 
existence  of  a  final  judgment  in  this  court  and  the  county  courts 
in  the  respective  casesw  This  carries  out  the  analogy  in  respect 
to  writs  of  error  and  appeals,  as  they  existed  and  were  applied 
in  practice  in  the  old  court  for  the  correction  of  errors.  The 
proceedings  in  law  and  equity,  as  such  terms  have  been  here* 
tofore  known  and  applied,  are  distinct  in  their  nature  and  must 
go  along  together,  pari  passti,  in  this  court,  each  regulated 
more  or  less  by  its  peculiar  characteristics  ;  one  being  a  crea- 
ture of  the  eommon  and  the  other  of  the  civil  law« 

Treating  these  appeals,  therefore,  as  having  respect  to  the 
character  of* the  proceedings  to  be  reviewed,  which  were  judg- 
ments at  common  law,  they  should  be  considered  as  substitutes 
for  writs  of  error,  and  creating  and  conferring  upon  this  court  a 
new  and  distinct  jurisdiction.  -In  this  view  the  judgment  ren- 
dered by  thie  oourt,  of  reversal,  was  the  proper  and  appropriate 
judgment.  The  oourt  of  appeals  has  practically  taken  this  riew 
of  their  power  on  such  questions.  In  Frees  v.  F^srdy  (2  Seir 
den^  176,)  they  reversed  the  judgment  of  this  court  with  costs, 
en  the  ground  that  the  county  court  had  no  jurisdiction  ol  the 
Be  i  and  in  the  ease  of  Kmdol/y.  TAottetmer,  (2  Kewtmth 


M0NR0S--6EFTE1CBEB,  1806.  277 

Oormly  «.  Mdntosh. 

698,)  lliat  ootnrt  rendered  the  same  judgment.  If  the  doctrine 
be  tme  that  an  appeal  nniTereally  is  a  mere  continuation  of  the 
original  suit^  and  that  if  there  be  no  jurisdiction  in  the  inferior 
eourt,  there  is  none  in  the  appelhtte,  the  court  of  appeals  in  both 
of  these  cases  should  hare  remanded  these  causes,  with  direc-* 
tions  to  the  countj  courts  to  dismiss  them.  The  court  of  ap« 
peals  is  simplj  an  appellate  court.  This  court,  on  the  contrary, 
is  a  court  of  original  jurisdiction.  It  has  the  common  law 
power  to  reriew  the  proceedings  of  all  inferior  courts  or  officers, 
and  rererse  them  for  want  of  jurisdiction.  Before  the  code,  its 
processes  of  reyiew  were  writs  of  error  and  certiorari.  The 
writ  of  error  is,  I  inmst,  merely  changed  into  an  appeal ;  but 
without  the  appeal  this  court  would  be  authorized  to  bring  up 
the  proceedings  of  any  inferior  tribunal,  by  the  common  law 
writ  of  certiorari,  which  is  not  taken  away  by  the  code.  The 
occasion  for  a  review,  in  respect  to  this  court,  confers  the  right 
and  the  duty.  Our  jurisdiction  does  not  depend  upon  the  stat- 
ute giving  an  appeal ;  it  is  original,  inherent ;  it  rests  upon  the 
constitution,  which,  with  the  judiciary  act  of  1847,  retains  to  it 
all  the  original  jurisdiction  of  the  court  of  king's  bench,  and 
superadded  to  that  we  have  all  the  original  jurisdiction  of  the 
court  of  chancery  with  its  appropriate  process.  It  is  a  mistake 
to  say  of  this  court  that  it  has  not  jurisdiction  over  any  wrong 
done  by  any  judicial  or  other  tribunal,  acting  under  the  color 
or  authority  of  law.  It  is  not  tme  to  say  of  this  court  that  if 
the  inferior  court  or  tribunal  had  no  jurisdiction,  this  court  has 
none.  The  absence  of  jurisdiction  in  an  inferior  court  is  in 
many  cases  the  very  basis  of  Jurisdiction  here.  We  use  such 
ptooees  or  mode  of  proceeding  as  the  legislature  has  prescribed; 
but  where  there  is  a  wrong  and  no  specific  mode  of  redress,  our 
duty  is  an  original  one,  by  the  'application  of  old  principles  to 
new  cases.  Where  the  cases  speak  of  the  failure  of  jurisdiction 
in  this  oourt,  from  a  want  of  jurisdiction  in  an  inferior  court, 
they  mean  jurisdiction  to  adjtidioate  upon  the  merits  of  the 
ease,  and  so  fiir  the  doctrine  is  true.  We  could  not,  on  the 
gimmd  that  this  court  had  original  jurisdiction  of  the  subject 
Biattff  fcHT  which  these  actions  wwe  brought  in  the  court  below, 
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proceed  to  hear  and  decide  the  cases  upon  their  merits.  To 
this  extent  the  doctrine,  that  the  appeUate  court  has  no  more 
jurisdiction  than  the  inferior  court,  is  true,  but  no  further.  We 
had  ample  jurisdiction  to  reverse  these  judgments,  and  to  award 
costs  of  this  court,  and  of  all  proceedings  in  this  court;  and 
that  is  sufficient  to  entitle  the  appellants  to  costs  in  this  court 
The  decision  of  the  clerk  in  these  several  causes,  so  &r  as  it  re-' 
lates  to  costs  in  this  court,  should  be  affirmed ;  but  as  each 
party  has  in  part  succeeded  here,  neither  should  have  costs  on 
these  motions  or  appeals.  The  clerk's  adjustment  of  costs,  so 
far  as  it  allows  costs  in  the  Monroe  county  court,  reversed,  and 
so  far  as  it  allows  costs  in  this  court,  affirmed. 

[MoKROE  General  Term,  September  1, 1856.     T.  R.  Strong^  WeUes  and 
Smith,  Justices.] 


Kent  vs.  The  Hudson  River  Rail  Road  Gompant. 

A  jadgment  reooyered  in  another  courti  by  the  defendant,  in  a  former  salt  oom* 
menoed  by  the  plaintiff's  agent,  fbr  the  same  cause  of  action  for  which  a  second 
suit  is  brought,  is  a  bar  to  the  plaintiff's  claim,  unless  it  appears  that  the 
fbrmer  suit  was  commenced  and  prosecuted  without  the  plaintiff's  authority. 

It  is  also  a  bar  though  the  former  suit  was  commenced  without  authority,  if  the 
plamtiff  has  since  ratified  the  agent's  authority. 

In  an  action  against  common  carriers,  to  recoTer  damages  resulting  fitmi  a  delay 
in  transporting  sheep  to  market,  within  the  time  agreed,  any  loss  sustained  by 
the  plaintiff  by  a  fall  in  the  market  between  the  times  when  the  sheep  should 
have  arrived,  and  when  they  did  arrive,  is  a  proper  element  of  damages,  to  be 
taken  into  account  by  the  Juiy,  in  connection  with  other  ftcts  and  dicnm- 
Btances. 

Whether  the  carriers  are  bound,  as  upou  an  express  contract,  to  deliver  property 
on  a  particular  day,  or  to  deliver  it  without  unnecessary  delay,  makes  no  dii^ 
ference ;  inasmuch  as  the  carriers'  duty  rests  upon  contract  Implied  in  law. 
They  are  bound  to  transport  and  deliver  the  goods  within  a  reasonable  tiii». 

MOTION  by  the  defendants  for  a  new  trial,  upon  a  case. 
The  action  was  commenced  against  the  defendants  as  com* 
mon  carriers,  and  the  complaint  contained  three  counts.    1.  For 
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injniieB  resulting  from  »  delaj  in  transporting  over  the  defend- 
sntB'  ndl  road  from  Albany  to  New  York,  eighty  sheep,  by 
which  delay  the  sheep  were  injured  and  the  plaintiff  sustained 
damage  by  a  decline  in  the  market.  2.  For  damages  by  rea- 
son of  unreasonable  delay  in  the  transportation  of  182  sheep 
pelts  from  New  York  to  Albany,  by  reason  of  which  delay  the 
pelts  heated,  rotted  and  were  rendered  valueless.  8.  For  delay 
in  the  transportation  of  71  sheep  pelts  from  New  York  to  Al- 
bany, by  which  delay  they  were  also  heated  and  rendered  val- 
neless.  The  defendants  pleaded  the  general  issue,  and  second- 
ly, to  the  first  count  also  pleaded  that  in  March,  1858,  the  plain- 
tiff commenced  an  action  in  a  justice's  court  in  the  city  of  New 
York  for  the  same  cause  of  action,  to  wit,  the  injury  to  the  80 
sheep,  by  reason  of  the  delay  in  transporting  them,  which  action 
was  tried  upon  the  merits,  and  a  judgment  rendered  for  the  de- 
fendants. The  cause  was  tried  at  the  Ontario  circuit  in  May, 
1855,  and  a  verdict  rendered  for  the  plaintiff  for  $507.08. 

H.  O.  ChesArOj  for  the  defendants.  I.  The  judgment  in 
the  former  suit  is  a  bar.  The  testimony  of  Taylor  shows  that 
he  was  the  general  agent  of  the  plaintiff  in  the  transaction  of 
his  business.  If  Taylor  had  no  direct  instructions  from  the 
plaintiff  to  commence  the  suit,  the  subsequent  ratification  of  his 
acts  by  the  plaintiff  binds  him,  the  same  as  though  he  had  in- 
structed him  to  commence  it  (1.)  The  subsequent  assent  of  a 
principal  will  confirm  the  authorized  acts  of  an  agent,  so  that  he 
will  be  bound  by  them  in  respect  to  third  persons.  (Dunlap^s 
Paley  en  Agency^  n.  o,  171.  1  Liv.  Pritu  and  Agency^  891.) 
(2.)  When  the  principal  is  informed  of  what  has  been  done,  he 
must  dissent  and  give  notice  of  it  within  a  reasonable  time ; 
if  he  does  not,  his  assent  and  ratification  will  be  presumed.  (2 
KenfsCom/{tnarg.)  611.  /rf.614,n.l.  Benedict  r.  Smithy  10 
Paige,  126.  Story  on  Agency,  ii  254-6,  and  authorities  cited. 
Armstrong  v.  Gilchrist,  2  John.  Cos.  428.)  The  plaintiff  being 
advised  of  the  judgment  against  him,  was  bound  immediately,  or 
within  a  reasonable  time,  to  have  disaffirmed  the  acts  of  his  agent 
in  the  institution  of  the  suit.    Having  omitted  to  dtf'  so^  the 
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judgment  stands  upon  the  record  in  a  court  haying  competent 
jarisdiction  of  the  subject  matter,  conclasive  upon  the  matters 
involved  in  it. 

II.  Was  the  decline  in  the  market  price  of  the  sheep,  a  prop* 
er  measure  of  damages  7  (1.)  When  a  common  carrier  receives 
property  to  transport,  and  no  contract  is  made  to  deliver  by  a 
particular  time,  the  law  imposes  the  obligation  to  deliver  in  a 
reasonable  time.  If  there  is  an  actual  delivery  of  the  property, 
the  carrier's  liability  is  the  same  as  that  of  ordinary  bailees  for 
hire.  (1  Parsons  on  Con.  659.)  (2.)  The  rule  is  well  seikUed 
that  a  wrongdoer  is  responsible  only  for  the  proximate  and  not 
for  the  remote  consequences  of  his  acts.  Those  circumstances 
must  be  such  as  might  have  been  foreseen  and  expected  as 
the  results  of  his  conduct;  not  those  which  he  could  not 
have  foreseen,  and  was  therefore  under  no  obligation  to  take 
into  his  consideration.  The  damages  resulting  from  his  acts, 
or  failure  to  perform,  must  be  such  as  it  is  apparent  the  parties 
had  in  contemplation  at  the  time  the  contract  was  made.  (2 
Parsons  on  Cont,  454,  pt  2,  eh.  7,  i  5.  Sedg^  on  Dam,  112, 
2d  ed.)  They  must  be  the  natural  and  proximate  consequence 
of  the  act  complained  of.    (2  GreenL  Ev.  i§  258-7.) 

III.  The  decline  in  the  market  price  of  sheep  was  not  a 
proper  measure  of  damages.  It  was  too  remote  and  contingent 
to  constitute  a  proper  element  of  damages,  {Astleff  v.  Harri- 
son, 1  Esp.  48  ;  Peake,  194.  Headley  v.  BaxenddU,  9  Exch. 
Rep.  841.  Lawrence  v.  Wardwell,  8  Barb,  423.  Wihert  v. 
N.  York  and  Erie  R.  JR.,  19  Barb.  36.) 

lY.  It  is  a  general  rule  that  profits  which  the  injured  party 
may  have  made,  are  not  to  be  included  in  the  injury  for  which 
compensation  is  to  be  made.  They  are  excluded,  because  they 
are  too  remote  and  dependent  upon  contiDgencies.  {Blanchard 
Y.  Ely,  21  Wend.  M2.  GUesY.(yToole,^Barb.261.  JVee- 
man  v.  Clute,  3  id.  424.  Headley  v.  Baxendale,  supra.  Black 
V.  BcLzeweUy  1  Wels.,  Har.  ^  Gr.  410.)  The  only  cases  where 
profits  have  been  allowed,  are  when  they  are  the  immediate 
fruit  of  the  contract,  and  may  fairly  be  said  to  have  entered  into 
the  contemplation  of  the  parties  in  making  the  contract    {^Mas- 
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ierien  r.  The  Mayor  of  Brooklyn,  7  SSH  61.)  The  court  it 
that  ease  saye,  "  they  are  part  of  the  contract  itself  entering 
inio  and  cenetituiing  its  very  elements  ;  something  stipulated 
fiur,  the  right  to  the  enjoyment  of  which  is  jnst  as  clear  and  plain 
as  the  fUfiUment  of  any  other  stipulation.  They  are  presumed 
to  have  been  taken  into  consideration  and  deliberated  upon  be* 
fore  the  contract  was  made.*'  {See  also  WUsoh  v.  York,  Neuh 
castle  and  B.  R.  R.  Co,,  18  Eng.  Law  and  Eq.  R.  557.  Wat- 
son r.  Ambergate  N.^B.R.  R.  Co.,  8  Law  and  Eq.  R.  497.) 

y.  The  defendants  were  not  advised  that  these  sheep  were  to 
be  taken  to  New  York  to  be  sold  in  the  market  Can  it  be  said 
that  they  contracted  to  transport  them  in  view  of  that  market, 
and  asanming  the  hacard  of  its  flacUiations  ?  Suppose  the 
market  had  advanced  instead  of  declined,  the  defendants  could 
have  had  no  benefit  from  it.  As  was  said  by  the  court  in  TTi- 
bert  V.  New  York  and  Erie  R.  R.  Co.,  '^  there  was  no  natural 
connection  between  the  breach  of  duty  and  the  decline  in  the 
market.  The  damages  flowed  from  the  decline  in  the  market^ 
and  they  are  not  the  result  of  delay.'' 

YI.  The  evidence  shows  beyond  dispute  that  there  was  no 
negligence  or  delay,  on  the  part  of  the  defendants,  in  the  trans- 
portation of  the  182  sheep  pelts,  or  in  the  delivery  of  them. 
They  were  transported  in  the  usual  time  to  Albany,  where  they 
were  consigned.  The  testimony  of  Taylor,  the  plaintiff's  agenti 
shows  that  he  never  inquired  for  the  pelts  at  the  proper  place-^ 
that  is,  at  the  freight  office-— or  did  any  thing  to  charge  the  de- 
fendants with  neglect  in  the  delivery  of  the  property.  It  is 
subnutted,  therefore,  that  the  court  should  have  charged  the 
jury  in  that  respect,  as  was  requested  by  the  defendants'  counsel, 

E.  O.  Bapham,  for  the  plaintilL  L  The  judgment  obtained 
in  the  justice's  court,  in  New  York,  is  not  a  bar  to  the  plain- 
tiff's right  to  recover  under  the  first  count  of  his  complaint 
The  suit  in  which  that  judgment  was  obtained  was  not  author- 
iied  by  the  plaintiff.  Nor  did  he  ratify  it.  The  only  circum- 
tUnce  relied  upon  by  the  defendants  as  establishing  a  ratifica- 
tion is,  that  it  dots  not  appear  whether  or  not  the  plsintifl^ 
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after  be  was  informed  by  Taylor  of  wbat  be  bad  done,  notified 
tbe  defendants  that  be  did  not  approve  of  Taylor's  acts.  This 
is  no  evidence  of  a  ratification.  Tbe  plaintiff  was  nnder  no 
obligation  to  notify  tbe  defendants  tbat  be  disapproved  of  tbe 
nnautborized  acts  of  bis  agent.  He  was  not  informed  of  tbose 
acts  by  tbe  defendants,  nor  did  tbey  act  or  rely  npon  bis 
silence.  Tbe  antborities  cited  by  tbe  defendants'  counsel  are 
not  applicable  to  tbis  case.  Tbey  bold  simply  tbat  as  between 
principal  and  agent,  long  acquiescence  witbout  objection,  and 
even  tbe  silence  of  tbe  principal,  will  in  many  cases  amount  to 
a  presumption,  sometimes  conclusive,  of  tbe  ratification  of  an 
unautborized  act;  especially  wbere  sucb  acquiescence  is  not 
otherwise  to  be  acconnted  for,  or  sucb  silence  is  eitber  con- 
trary to  the  duty  of  tbe  principal,  or  bas  a  tendency  to  mis^ 
lead  tbe  agent. 

II.  Tbe  decline  in  tbe  market  price  of  tbe  sbeep,  between  tbe 
time  wben  tbe  defendants  ougbt  to  bave  delivered  tbem  in  New 
York,  and  tbe  time  wben  tbey  did  deliver  tbem,  is  a  proper 
element  of  damages.  (1.)  Tbe  defendants  promised  to  deliver 
tbe  sbeep  at  a  specified  time — tbe  next  Tuesday  morning.  Tbis 
promise  and  tbe  breacb  of  it,  are  alleged  in  tbe  complaint. 
Whatever  may  be  tbe  rule  in  cases  wbere  a  common  carrier 
nndertakes  to  convey  and  deliver  goods  not  perishable,  witbout 
specifying  any  time  for  their  delivery,  it  is  not  questioned  but 
tbat  wbere  be  promises  to  convey  and  deliver  perishable  goods 
within  a  limited  time,  a  fall  in  the  market  price  is  a  proper 
item  of  damage.  (  Wilson  v.  York,  Newcastle  and  B.  R.  R. 
Co.,  18  Enff.  L.  and  Eq.  Rep.  557,  note.  Wibert  v.  New  York 
and  Erie  R.  R.  Co.,  19  Bhrh.  86, 48.)  (2.)  But  assuming  that 
tbe  defendants  did  not  undertake  to  convey  and  deliver  tbe 
plaintiff's  sbeep,  within  a  limited  time,  tbey  were  nevertheless 
obliged  by  their  contract  to  use  due  diligence  and  deliver  the 
sheep  in  a  reasonable  time ;  and  if,  after  tbe  expiration  of  sucb 
reasonable  time,  and  before  tbe  sbeep  were  in  &ct  delivered| 
there  was  a  decline  in  their  market  value,  at  the  place  of 
delivery,  such  a  decline  is  a  proper  element  of  damage. 

This  position  is  denied  by  tbe  defendants'  counsel  on  the 
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Mttborifj  of  Wibert  r.  New  York  and  Erie  R.  R.  Co^  decided 
I27  the  supreme  court,  in  the  eighth  district,  at  general  term. 
~  The  opinion  was  delivered  by  Manrin,  J.,  Justices  Bowen  and 
Mallett  concurring.  The  reasoning  of  the  learned  justice  is 
briefly  this :  Nothing  can  be  allowed  as  legal  damages,  which 
is  not  the  natural  and  proximate  conaequence  of  the  act  com- 
plained of;  the  decline  in  the  market  price  of  the  property 
was  not  a  ncUureU  result  of  the  delay  of  the  carrier  to  deliver 
it  in  a  reasonable  tim%  and  the  loss  by  the  decline  in  price 
was  not  a  prastimate  consequence  of  the  delay ;  therefore,  such 
decline  and  loss  cannot  be  allowed  as  damages.  As  to  the 
rule  that  the  damages  must  be  the  natural  and  proximate  con- 
sequence of  the  act  complained  0^  the  language  of  the  author- 
ities OB  the  subject,  and  th«  reasons  assigned  for  the  disregard 
of  remote  or  consequential  damages,  are  far  from  uniform. 
(2  Cfreetd.  Ev.  §  256.  Sedg.  on  Dam.  75.)  It  is  sometimes 
said,  in  regard  to  contracts,  that  the  defendant  shall  be  held  liable 
for  those  damages  only  which  both  parties  may  fairly  be  sup- 
posed to  have  at  the  time  contemplated  as  likely  to  result  from 
the  nature  of  the  agreement.  {Sedg.  on  Dam.  Qi.)  Within  this 
rule  it  is  clear  that  the  plaintiff  is  entitled  to  the  damages 
allowed.  Again,  it  i^  sometimes  laid  down  as  a  rule,  that 
damages  consisting  of  a  loss  of  profits  will  not  be  allowed, 
whether  in  cases  of  contract  or  of  tort.  But  this  rule  is  taken 
with  many  limitations.  {Sedg.  on  Dam.  81.  Masterton  ^ 
Smith  Y.  City  of  Brooklyn,  7  HUl,  61.  White  v.  Mosefy,  8 
Pick,  856.  Tarleton  v.  McGawley,  Peak^s  N.  P.  Cos.  205. 
Dewint  v.  WUise,  9  Wend.  825.  Driggs  v.  Dwight,  17 
id.  71.)  But  however  uncertain  may  be  the  general  rule,  it  is 
established  that  in  case  of  the  breach  of  a  contract  to  trans- 
port goods  to  a  particular  place,  where  there  is  an  entire  fail- 
ure to  transport,  the  measure  of  damages  includes  the  difference 
between  the  price  at  the  point  where  the  goods  are,  and  the 
place  where  they  were  to  be  delivered,  which  in  fact  amounts 
to  an  allowance  of  profits;  and  in  actions  on  agreements  for 
the  s€de  and  delivery  of  chattels,  a  similar  result  is  had 
by  giving  the  vendee  the  benefit  of  the  rise  of  the  market 
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priee.  Not  oRe  of  the  eases  cited  by  Jnstioe  Idanrin,  for  tlie 
purpose  of  showiog  the  •pplieation  of  the  mle  of  cbinages  laid 
down  by  him,  belongs  to  either  of  theee  two  clssses.  (19  Barb, 
48.)  How  is  R  decline  in  the  market  prioci  oecasioned  any 
more  directly  or  necessarily  by  the  bretck  of  a  contract  to  sell 
and  delirer  goods,  than  by  the  breach  of  a  contract  to  carry 
and  deliver  them?  Justice  Marvin  says  (p.  41)  the  vendee 
*^  would  hare  made  as  profits  the  difference  between  the  price 
he  was  to  pay,  and  the  value  of  the  ^article,  at  the  time  and 
place  of  delivery,  and  the  profits  he  could  thus  have  made  are, 
in  law,  bis  damages.  They  result  directly  from  the  breach  of 
the  contract,  the  act  complained  of^"  It  is  difficult  to  see  why 
this  reasoning,  if  sound,  does  not  apply  as  wcU  to  one  case  aa 
the  other.  It  is  submitted  that  in  neither  case  does  the  act  of 
the  defendant  occasion  the  lassj  except  by  depriving  the  plain* 
tiff  of  the  opportunity  to  avail  himself  of  the  state  of  the 
market  at  the  time  when  the  defendant  ought  to  have  delivered 
the  goods^  and  in  this  way  it  does  occasion  the  loss,  in  both 
cases.  Again,  the  learned  justice  concedes  that  a  decline  in 
ths  market  price  is  allowed  as  damages  in  action  against  car^ 
riers^  where  the  goods  have  been  wilftMy  delayed  by  the 
carrier,  or  embezzded  or  lost  on  the  way.  Now  if  in  these 
cases  tiie  damages  are  the  ncUural  and  proximate  ccmsequences 
of  the  aet  complained  of,  upon  what  ground  shall  it  be  held 
otherwise  in  the  case  in  hand  ?  The  reason  assigned  by  the 
learned  justice  is,  that  ^  the  rule  where  there  has  been  9^  failure 
to  deliver  is  a  convenient  and  practicable  one,  and  excludes  con- 
tingencies. It  does  not  give  to  the  owner  of 'the  property  the 
chance  of  getting  a  higher  price  by  an  advance  ki  the  market, 
afker  the  day  when  the  property  should  have  been  delivered." 
(P.  44.)  In  the  first  place,  it  is  submitted  that  this  supposed 
^chance"  of  an  advantage  is  simply  a  disadvantage  to  tke 
owner.  He  is  obliged  to  receive  the  pioperty  whenever  it  is 
convenient  for  the  carrier  to  deliver  it,  even  although  it  be  at 
a  depreciated  price,  with  a  falling  market,  and  with  the  probR- 
bility  that  it  cannot  be  sold  except  at  a  still  further  depre- 
ciated price.    Would  the  condition  of  the  carrier  be  improved 
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if  by  reason  of  hia  delay  in  deliTering  the  property,  he  irae 
obliged  to  retain  it,  and^pay  the  owner  its  entire  value,  or  in 
other  worda,  if  he  had  what  the  learned  justice  terms  **  the 
efaanee  of  getting  a  higher  prioe^'  for  the  property  than  he  was 
obliged  to  allow  for  it  ?  In  the  next  place,  there  is  one  class 
of  oases  whm  the  owner  has  the  chance  of  getting  a  higher 
price  for  the  property  after  it  should  haye  been  delivered,  in 
which  the  kanied  judge  concedes  that  the  rule  of  damages 
we  contend  for  is  the  true  rule ;  and  that  is,  as  we  have  seen, 
where  the  carrier  expressly  agrees  to  deliver  the  goods  within 
a  fimited  time.  In  reality  there  is  no  difference,  so  far  as 
this  question  is  concerned,  between  an  agreement  to  convey 
and  deliver  goods  at  a  specified  time,  and  an  agreement  to  con- 
vey and  deliver  them  within  a  reasoncAle  time.  The  plaintiff 
must  show  what  is  a  reasonable  time  in  order  to  recover,  and 
that  being  done,  the  grounds  and  elements  of  damage  are  the 
same  as  if  the  time  thus  fixed  by  the  proof  had  been  fixed 
by  tiie  oontract. 

TIT-  As  to  the  point  whether  the  inquiry  which  the  plaintiff's 
agent  made  for  the  sheep  pelts  was  addressed  to  the  proper 
agent  of  the  defenduitB,  or  as  to  whether  he  made  a  proper 
demand  for  them,  the  charge  of  the  judge  at  the  circuit  was 
as  fiiTor^e  for  the  defendants  as  they  were  entitled  to,  and 
was  nnexoeptionable. 

lY.  The  verdict  is  according  to  law  and  the  evidence. 

JBff  ih9  Qmrt,  B.  Darwin  Smith,  J.  Two  questions  are 
presented  finr  the  decision  of  the  court,  on  the  motion  for  a  new 
trial  in  tbis  ease.  let.  Is  the  judgment  recovered  before  the 
justice  of  the  peace  in  the  city  of  New  York,  a  bar  to  the  plain- 
tiff^  reoovery  in  this  action  ?  2d.  Was  the  decline  in  the 
market  price  of  the  sheep,  between  the  time  they  should  have 
arrified  in  New  York  and  the  time  when  they  did  arrive,  a  proper 
measure  of  damages.  On  the  first  point,  the  judge  advised  the 
fury  tbnt  the  judgment  recovered  in  the  justice's  court  in  tho 
eity  of  New  York,  by  the  defendants,  in  the  suit  commenced 
by  the  plaintiff's  agent,  for  the  same  cause  of  action  for  which 
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this  suit  was  brought,  was  a  bar  to  the  plaintiff's  claim,  nnless 
it  was  commenced  and  prosecuted  without  the  plaintiff's  an* 
thority.  And  he  also  instructed  the  jury  that  if  the  suit  was 
commenced  without  authority,  and  the  plaintiff  had  since  rati* 
fied  Taylor's  (the  agent's)  authority,  it  was  still  a  bar.  I  can 
see  no  error  in  this  part  of  the  charge.  It  was  as  distinctly  in 
favor  of  the  defendant  as  the  judge  could  reasonably  be  expect- 
ed to  make  it,  on  submitting  the  question,  under  the  evidence 
to  the  jury.  It  was  a  question  for  the  jury  whether  the  suit  in 
question  had  been  brought  or  ratified  by  the  plaintiff,  and  they 
have  passed  upon  it  conclusively.  The  other  point,  respecting 
the  fall  in  the  market  price  of  the  sheep  between  the  time  when 
they  should  have  been  delivered  and  the  time  of  their  actual 
delivery,  is  one  of  more  difficulty.  On  this  point  the  judge 
charged  the  jurv^  that  if  they  found  that  the  plaintiff  was  en<- 
titled  to  recover|any  loss  sustained  by  him  by  a  &11  in  the  market 
between  the  times  when  the  sheep  should  have  arrived  and  when 
they  did  arrive,  was  a  proper  element  of  damage.  This  view  of 
the  question  of  damages  was  more  fully  amplified  and  explained ; 
but  the  judge,  in  substance  and  effecti  allowed  and  directed  the 
jury  to  take  the  &11  in  the  market  value  of  the  sheep  into  ac- 
count, in  making  up  their  verdict,  as  a  fit  and  proper  basis  or 
element  of  damages,  in  connection  with  other  fiicts  and  circum- 
stances. That  the  charge  of  my  brother  Strong  was  entirely 
correct  in  substance  on  this  point  I  should  have  had  no  doubt, 
but  for  the  very  able  and  elaborate  opinion  of  Judge  Marvin, 
in  the  case  of  Wibert  v.  The  New  York  and  Erie  Rail  Road 
Campanyj  (19  Barb.  86.)  Ordinarily  we  should  feel  ourselves 
bound  to  follow  an  opinion  so  carefully  pronounced  at  general 
term ;  but  the  decision  at  the  circuit  being  in  conflict  with  this 
opinion,  we  are  called  upon  to  decide  the  point  presented  fot 
ourselves ;  and  considering  the  importance  of  the  question,  and 
the  likelihood  that  our  decision  of  it  as  an  open  question  will 
tend  to  hasten  its  settlement  in  the  court  of  dernier  resort,  I  will 
proceed  to  present  such  views  as  have  led  me,  with  much  diffi- 
dence, to  dissent  from  the  conclusions  of  the  learned  and  ex- 
perienced judge  who  gives  the  opinion  of  the  general  term  of 
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the  8th  district.  The  complaint  in  this  action  states  that  the 
plaintiff,  on  some  Monday  in  the  month  of  March,  1858,  delivered 
to  the  defendants,  as  common  carriers,  80  fat  sheep,  which  the 
defendants  then  and  there  accepted  and  received  of  and  from  the 
plaintiff,  to  be  safely  and  securely  carried  and  conveyed  over  the 
route  of  their  said  road  from  Albany  to  New  York  city,  and  to  be 
delivered  on  the  next  day,  Tuesday,  to  the  plaintiff,  in  New  York. 
Under  the  evidence,  the  jury  wonld  have  been  warranted  in 
finding  that  the  sheep  were  to  be  delivered  on  Tuesday  morning. 
The  agent  of  the  defendants  said,  when  they  were  received 
by  him,  that  they  would  be  in  New  York  the  next  morning  at 
4  o'clock,  and  they  did  not  arrive  till  Thursday  morning.  Whether 
the  defendants  were  bound  as  upon  an  express  contract  to  deliver 
the  sheep  on  Tuesday  morning  or  to  deliver  them  without  unneces- 
sary delay,  can  make  no  difference ;  for  the  carrier's  duty  rests 
upon  contract  implied  in  law.  (Edwards  on  Bailments,  466.) 
He  is  bound  to  transport  and  deliver  the  goods  within  a  reason* 
able  time.  {Id,  521,  4,  5.)  But  here  there  was  a  time  specified 
when  the  goods  were  to  be  delivered,  and  that  time  corresponds 
with  the  time  when  they  should  be  deliverd  in  the  ordinary 
eourse  of  the  business  of  the  defendants.  It  is  apparent  upon' 
the  fiicts  of  this  case,  and  the  jury  have  so  found,  that  the. 
plaintiff  actually  sustained  a  loss  from  the  non-delivery  of  the 
sheep  according  to  the^ntract,  or  according  to  the  custom  in 
respect  to  the  time  required  or  employed  in  the  transportation 
of  such  articles,  to  the  amount  claimed,  $125.  This  damage,  in 
the  aspect  in  which  the  point  is  presented,  resulted  from  a  fall 
in  the  market  value  of  the  sheep,  between  Tuesday  morning 
and  Thursday.  The  damages  to  be  recovered.  Judge  Marvin 
says,  must  always  be  the  ^^ncUural  and  proximate  conse- 
quences of  the  act  complained  of^  and  cites  2  Oreenl.  Ev, 
258,  254,  256;  5  Wend.  588;  6  Hiff,  648,  and  Sedg.  on 
Damages,  eh.  8 ;  and  he  argues  that  the  fall  of  price  in  the 
market  was  not  a  proximate  consequence  of  the  delay  of  the 
carrier  in  making  the  delivery.  He  says,  "  the  damages  flowed 
from  the  decline  in  price,  and  they  are  not  the  result  of  the 
detay."    AgaiHi  the  learned  judge  says,  ^^The  question  is. 


288  GASEB  IN  THE  SVFKEME  OODBT. 

Kent  V.  Hndaon  BItct  Ball  Botd  CompaDy. 

what  connection  or  relation  was  there  between  the  act  complain* 
ed  of  and  the  decline  in  the  market  in  the  price  of  batter ;"  and 
again,  "  Bat  how  it  can  be  argaed  that  a  decline  in  price  is  a 
conseqaence  of  the  non-arriyal  of  the  article,  I  am  not  able  to 
comprehend."  Also,  "  There  was  no  natural  connection  between 
the  breach  of  daty  by  the  defendant  and  the  decline  in  the  priee 
of  the  batter  in  the  market"  The  theory  of  damages  as  sng- 
gested  and  inyolyed  in  these  extracts  from  the  opinion  of  the 
learned  jodge  is,  that  the  damages  properly  recoverable  in  an 
action  must  be  the  direct  and  immediate  consequence  of  the 
injury  or  breach  of  duty  complained  o£  The  nde  of  damages 
thus  enunciated  bdongs  to  the  large  class  of  injuries,  direct 
and  immediate,  for  which,  under  the  old  nomenclature,  the  action 
of  trespass  was  the  appropriate  remedy,  and  practically  ignores 
the  large  clkss  of  consequential  injuries  for  which  trespass  on 
the  case  or  assumpsit  was  the  proper  form  and'  name  of  the 
action.  The  first  case  which  the  learned  judge  cites  upon  this 
tlieory  of  damages  is  Davis  v.  Garrety  (6  Bing.  716 ;  19  Eng. 
Com.  L.  821.)  In  that  case  the  action  was  for  the  loss  of  114 
tons  of  lime,  received  by  the  defendant  on  board  of  his  barge 
or  vessel,  to  be  carried  and  conveyed  on  board  said  vessel  from 
Blinby  Cliif,  in  Kent  county,  to  the  Begenf  s  canal,  in  Middle* 
sex.  It  appeared,  on  the  trial,  that  the  defendant  deviated  froai 
the  usual  and  customary  way  and  course  of  the  voyage,  without 
justifiable  cause,  and  that,  in  consequence,  the  vessel  became 
exposed  to  a  great  storm  at  sea,  in  which  the  lime  was  heated 
and  the  barge  caught  fire  and  was  lost.  A  verdict  was  found 
for  the  plaintiff*,  and  a  rule  obtained,  nisi,  for  a  new  trial. 
The  argument  of  the  learned  sergeant,  Taddy,  for  the  defend* 
ant  was,  '^  That  the  deviation  by  the  master  of  the  barge  was 
not  a  cause  of  the  loss  of  the  lime  sufiSciently  proximate  to 
entitle  the  plaintiff  to  recover,  inasmuch  as  the  loss  might  have 
been  occasioned  by  the  tempest  if  the  barge  had  proceeded  in 
her  direct  coarse ;"  precisely  as  Judge  Marvin  holds  that  the 
delay  in  delivering  the  butter  did  not  cause  the  decline  in  the 
market.  The  deviation  of  the  master  from  the  course  did  not 
produce  the  storm,  and  the  storm  caused  the  loss  of  the  baige 
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tod  the  lime.  The  learned  Judge  Tindal,  0.  J.,  says, ''  But  the 
objection  taken  ie,  that  there  is  no  natural  or  neceeaary  oonneo- 
tion  between  the  wrong  of  the  master,  in  taking  the  barge  out 
at  its  proper  conrse,  and  the  loss  itself;  for  the  same  loss  might 
have  been  oocasioned  by  the  very  same  tempest  if  the  barge  had 
proceeded  in  her  direct  coarse.  Bat  if  the  argament  were  to 
prevail,  the  deyiation  of  the  master,  which  is  undeniably  a 
ground  of  action  against  the  owners,  would  never,  or  only  under 
very  peculiar  circumstances,  entitle  the  plaintiff  to  recover. 
For  if  a  ship  is  captured  in  the  course  of  deviation,  no  one  can 
be  certain  that  she  might  not  have  been  captured  in  her  proper 
course^  And  yet,  in  Parkes  v.  James^  (4  Camp.  112,)  where 
the  ship  was  captured  while  in  the  act  of  deviation,  no  such 
ground  of  defense  was  ever  suggested."  The'verdict  was  sus- 
tained* This  case  seems  to  me  to  confute  the  theory  that 
damages  must  be  praximcUe^  in  the  sense  in  which  these  terms 
are  used  by  Judge  Marvin.  This  case  holds  that  the  plain- 
tiff  may  i^oover  for  indirect  or  consequential  damages  which 
result  from  a  breach  of  duty  or  a  breach  of  contract,  and  that 
it  is  not  essential  that  the  breach  of  duty  in  the  carrier,  or  the 
n<m-parformance  of  his  contract  should  be  the  immediate  and 
direct  cause  of  the  damage,  but  only  that  the  damage  should  be 
the  immediate  and  direct  result  of  the  violation  of  the  duty 
or  breach  of  contract,  which  is  quite  a  different  thing.  The 
learned  judge  also  cites  the  case  of  Bracket  v.  McNair^  (14 
John.  170,)  and  OConner  v.  Foster^  (10  Waits,  418,)  and 
holds  that  they  are  inapplicable  to  the  case.  These  cases  seem 
to  me  applicable  to  this  extent,  that  they  both  apply  to  a  com- 
mon carrier,  who  fails  to  deliver  property  according  to  his  con- 
tract, the  same  rule  of  damages  that  applies  between  vendor  and 
vendee ;  that  is,  the  difference  between  the  contract  price  at 
the  place  of  purchase  by  the  vendee  and  of  shipment  by  the 
carrier,  and  the  place  and  time  of  delivery.  In  the  case  in 
Watt9j  Sergeant,  J.  says,  '^  The  defendants  were  bound  by  their 
eontraot  to  transport  the  wheat  from  Pittsburgh  to  Philadelphia^ 
and  have  shown  no  legal  excuse  for  refusing  to  do  so.  The 
questioii  is,  what  is  the  measure  of  damages  to  be  paid  by  the 
Vol.  XXn.  87 
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carrier  for  violating  such  a  contract.  The  defendants  have  not 
fulfilled  theur  contract,  and  they  ought  to  place  the  plaintiff  in 
the  same  situation  as  if  they  had  fulfilled  it.  They  ought  to 
be  indenmified.  The  wheat  was  a  consumable  article  of  mer- 
chandise at  its  port  of  destination,  calculated  for  sale  in  the 
market  there,  where  the  price  fluctuates  from  day  to  day  and 
sometimes  from  hour  to  hour."  This  was  the  precise  case  with 
the  butter  in  *Wiberfs  case,  and  the  sheep  in  this  case,  fisitted 
as  they  were  expressly  for  the  New  York  market,  and  design- 
ed to  go  into  the  daily  consumption  of  that  city.  The  learned 
judge  further  says,  <<  The  market  value  of  the  article  there,  at 
the  time  it  would  probably  have  arrived  and  been  ready  for  sale^ 
is  what  it  would  have  been  worth  to  the  plaintiff;  and  the  dif- 
ference between  that  and  the  value  at  the  place  of  shipment, 
added  to  the  cost  of  freight,  is  the  amount  of  loss  which  the 
plaintiffs  have  sustained.  Such  is  the  well  established  rule  be- 
tween vendor  and  vendee.  (7  Hill,  74.  Dey  v.  DoXy  9  Wend. 
129.  2  Bam.  ^  Cress.  629.)  The  difference  between  the 
contract  price  and  the  market  value  at  the  time  and  place  of  de- 
livery is  the  measure  of  damages  in  all  cases  of  sale  of  merchant- 
able commodities  between  vendor  and  vendee ;  except  that  the 
carrier  is  entitled  to  deliver,  and  the  owner  is  bound  to  receive, 
the  property,  after  the  time  fixed  for  the  delivery  by  the  con- 
tract, or  the  reasonable  time  necessarily  employed  in  it  trans- 
portation, in  the  absence  of  any  express  contract.  The  analogy 
and  the  reason  of  the  rule  is  perfect  as  between  the  carrier  and 
the  owner,  as  between  vendor  and  vendee.  And  the  rule  was 
practically  so  applied  in  Smith  v.  Oriffith,  (8  HUlj  883.)  This 
was  as  an  action  on  tho  case,  against  the  carrier,  for  damages 
arising  from  delay  in  the  delivery  of  mulberry  trees,  or  seed- 
lings. The  trees  were  delivered  to  the  defendant  at  Troy,  April 
22, 1889,  for  transportation  to  Lyons,  Wayne  county.  After 
delivery  they  were  allowed  to  remain  at  Troy  till  the  24th  day 
May  following,  and  were  then  forwarded  to,  and  received  by,  the 
plaintiff  about  the  first  of  June  after?rards,  when  they  were 
found  to  be  considerably  damaged.  The  question  was,  what 
damages  the  plaintiff  was  entitled  to  recover.    Considerable 
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oonflieting  testimony  was  given  at  the  circuit  in  regard  to  the 
Biarket  value  of  the  trees  at  the  time  of  the  injury,  and  the  plain- 
tiff had  a  verdict  of  $12.50.  The  defendant  on  the  trial  sought 
to  mitigate  damages,  by  showing  that  subsequent  experience 
had  shown  that  the  trees  were  of  little  or  no  intrinsic  value  at 
the  time  of  the  injury,  and  that  the  prices  at  which  they  were 
held  and  sold  in  the  market  at  the  time  of  the  injury^  were 
fictitious  and  inflated.  Speaking  of  this  evidence,  on  the  mo- 
tion for  new  trial.  Judge  Nelson  says  :  ''  All  this  evidence,  I 
am  of  opinion,  was  properly  rejected}  as  having  no  legitimate 
bearing  upon  the  question.  The  damages  to  which  the  plain- 
tiff is  entitled,  if  any,  should  afford  an  adequate  indemnity  fot 
the  loss  sustained  at  the  time  the  injury  happened^  and  the 
admission  or  rejection  of  evidence  should  be  regulated  with  a 
view  to  produce  this  result  in  the  opinion  of  the  jury.  If  the 
goods  are  wholly  lost  or  destroyed,>the  owner  is  entitled  to  their 
full  worth  at  the  time  of  such  loss  or  destruction*  In  trover 
the  measure  of  damages  is  the  value  of  the  goods  at  the  time 
and  place  of  conversion,  with  interest,  and  perhaps  at  any  time 
between  that  and  the  trial.  (14  John.  128.  8  Coweti,  82.) 
And,  upon  the  same  principle,  if  goods  aire  partially  injured^ 
and  the  party  seeks  redress  for  the  qualified  damage,  the  meas* 
ure  should  be  in  that  proportion.  Assuming  that  there  is  no 
defisct  in  the  quality,  the  fair  test  of  its  value,  and  consequently 
of  the  loss  to  the  owner,  is  the  price  at  the  time  in  the  market J^ 
This  case,  in  its  facts  and  in  the  principle  upon  which  it  is 
decided,  is  quite  in  point  in  opposition,  to  the  opinion  in 
Wiberfs  case,  and  in  ccmfirmation  of  the  charge  of  my  brother 
Strong,  at  the  circuit,  in  the  present  case.  The  damages  for 
which  the  carrier  was  held  liable,  resulted  from  the  delay  of 
the  carrier  in  the  delivery  of  the  trees  within  a  reasonable 
time  after  their  receipts  It  was  not  a  case  of  contract.  The 
measure  of  damages  was  the  deterioration  of  the  property 
between  the  time  when  it  should  have  been  delivered  and 
ihe  period  of  its  actual  delivery,  with  reference  to  the  market 
value  when  it  should  have  been  delivered.  The  owner  received 
ihe  property  as  in  this  case  and  in  the  case  of  Wjbert^  and 
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ai  lie  WM  dearly  bound  to  do.  (6  Hillj  588.  2  Keman^  509« 
ParscM  an  Contracts^  659.)  Delay  in  the  deliyeiy  is  not  a 
oonyersion  by  the  carrier.  {Idem.)  If  the  loss  from  the  de- 
terioration of  the  property  in  its  market  yalue,  between  the 
time  when  it  shoald  be  delivered  and  the  time  of  the  actual 
delirery,  be  the  true  measure  of  damages  when  there  is  a  par- 
tial injury  to  the  property,  it  must  be  the  true  measure  of 
indemnity  where  there  is  unreasonable  delay  in  the  deliyery* 
I  can  eonceiire  of  no  reason  for  a  distinction  between  the  cases. 
It  is  the  loss  which  the  party  suffers  from  the  breach  of  duty 
or  breach  of  contract  of  the  carrier.  The  carrier  is  in  fkul? 
for  his  negligence  or  failure  to  perform  his  contract,  and  the 
owner  suffers  loss.  This  is  the  adequate  indemnity  for  the 
loss  sustained,  spoken  of  by  Judge  Nelson.  The  fiulnre  to 
deliyer  in  a  reasonable  time  may  fitly,  for  the  purpose  of 
damages,  be  deemed  a  partial  conyersion  at  that  time  and  for 
the  time  being.  To  the  extent  of  the  loss  or  injury,  it  is  a 
practical  conyersion  from  that  time  till  the  period  of  deliyery. 
The  owner  is  bound  to  receiye  property  when  deliyered,  but 
if  it  is  then  depreciated  in  value  in  the  market,  there  can  be 
no  other  rule  than  that  the  carrier  must  make  up  the  loss* 
The  case  of  Scovill  v.  Griffith^  (2  Kernatij  509,)  it  seems  to 
me,  virtually  affirms  the  same  view  of  the  question  of  damages* 
This  action  was  against  the  carrier,  claiming  to  recover  the 
value  ot  several  boxes  of  merchandise,  in  consequence  of  the 
unreasonable  delay  of  the  carrier  in  delivering  them.  At  the 
trial  before  Justice  Edwards  the  jury  were  charged  that  the 
rule  of  damages,  when  the  goods  ^ere  not  delivered  within  a 
reasonable  time,  as  was  this  case,  "  would  be  the  difference  be- 
tween the  highest  market  price  of  the  goods  when  or  after  they 
should  have  been  delivered,  and  the  time  when  they  were  actu- 
ally tendered,  and  the  expense  the  plaintiffs  were  put  to  by  the 
delay."  To  this  portion  of  the  charge  there  was  no  excepticm. 
In  the  opinion  of  Judge  Hand,  in  the  court  of  appeals,  he 
says,  speaking  of  the  delay  in  the  delivery  of  the  goods,  ^^  This 
was  inexcusable,  and  undoubtedly  entitled  the  plaintiffs  to  all 
real  damages  sustained  by  them  which  were  the  naiurml 
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teqnene89  of  tike  neglect ;"  and  lie  eays,  '^  When  there  has  been 
deterioration  and  loss,  the  carrier  is  liable;"  and  he  cites 
6  Bing.  716 ;  Davis  r.  Ganitj  {supra;)  EUis  y.  Free^  (8  John. 
681 ;)  Story  on  Bailments,  i  588.  In  the  opinion  of  Judge 
Gardiner  he  refers  to  the  charge  of  the  judge  in  regard  to  the 
damages,  in  the  -way  of  approval,  and  also  in  another  part  of 
his  opinion  he  says :  '^  When  there  is  an  omission  to  deliver 
property  in  a  reasonable  time,  the  owner  is  entitled  to  a  fall 
indemnity,  and  refers  4o  the  market  value  as  one  of  the  circum- 
stances entering  into  the  element  of  damages."  No  doubt 
seems  to  have  been  suggested  in  this  case  but  that  the  charge 
rf  the  judge  at  the  circuit  on  this  point  was  right.  The  prin* 
dple  of  these  cases  casts  upon  the  carrier  the  loss  arising  from 
depreciation  of  the  property,  while  the  same  remains  in  his 
his  hands  after  the  period  when  it  should  be  delivered* 
The  case  of  Wilson  v.  The  York,  Newcastle  and  Berwick 
Railway  Cb.,  (18  Eng.  Law  and  Eq.  Rep.  558,)  is  a  case  of 
the  loss  of  profits  consequent  upon  the  neglect  of  the  carrier, 
or  fiulure  to  comply  with  his  contract  in  regard  to  the  delivery 
of  fish,  designed  for  the  London  market.  This  case,  in  this 
aspect,  would  perhaps  warrant  a  recovery  in  the  present  case 
for  the  damages  demanded  as  the  loss  of  profits  on  the  sheep, 
but  it  at  least  is  authority  for  the  loss  arising  from  the  depre- 
dation of  the  property  in  the  market,  consequent  upon  the 
unreasonable  delay  of  the  carrier  in  its  delivery.  It  appears 
in  the  case  of  Wibert,  that  between  the  time  when  the  butter, 
with  reasonable  diligence,  might  have  been  delivered  in  New 
York,  and  the  time  when  it  was  actually  delivered,  the  price  of 
butter  had  declined  four  cents  a  pound  in  the  market.  In 
respect  to  this  difference  in  price  the  learned  judge  says: 
**  Suppose  that  we  admit  this  brings  the  case  within  the  rule  of 
resulting  damages,  and  that  the  loss  was  the  consequence  of 
the  negligence,  and  the  question  will  then  be  presented,  were 
the  damages  pro^ma/e?"  He  then  reasserts  that  the  prox^ 
imate  cause  of  the  loss  was  the  decline  in  the  market ;  and 
in  another  part  of  the  opinion  he  says,  ^  I  find  it  difficult  in 
tins  ease  to  consider  this  part  of  the  rule  as  to  damages  im* 
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mediately  resulting  from  the  act  complained  of,  as  I  hare  been 
unable  to  see  that  the  fall  in  the  market  price  of  the  batter 
resulted  at  all  from  the  breach  of  duty  by  the  defendant.  This 
must  be  established  before  we  can  fix  our  minds  upon  the 
question  of  proximity  or  remoteness,"  and  he  refers  to  Mastertm 
y.  Mayor  of  Brooklyn,  (7  HtUj  67,)  and  cites  from  the  opinion 
of  Judge  Nelson,  that  "  remote  and  contingent  damages  depend- 
ing upon  successive  schemes  or  inyestments  are  never  allowed 
for  a  violation  of  a  contract."  This  is  all  true ;  but  in  that 
case  it  was  held  that  the  party  was  entitled  to  recover  in  dam- 
ages the  fruits  of  his  contract — what  he  would  have  realized 
if  the  contract  of  the  other  party  had  been  performed.  The 
loss  of  profit  was  contingent — ^was  not  a  necessary  conseqnenee 
of  the  breach  of  the  defendant's  contract,  and  in  this  sense 
was  not  proximate,  more  than  the  loss  of  Wibert  was  proximate 
upon  the  neglect  of  the  rail  road  company  to  deliver  the  butter 
within  a  reasonable  time.  No  damages  necessarily  resulted 
from  the  refusal  of  the  city  of  Brooklyn  to  receive  the  marble, 
in  the  case  of  Masterton,  more  than  from  the  delay  of  the  rail 
road  company  to  deliver  the  butter,  in  the  case  of  Wibert ;  and  yet 
in  both  cases  the  damages  to  the  plaintiff  resulted  from,  or 
were  consequent  upon,  the  refusal  or  neglect  in  question.  If 
the  proximity  of  the  injury  to  the  damages  must  be  so  mti- 
mate  in  the  relation  of  cause  and  effect  that  the  injury  imme- 
diately and  necessarily  produces  the  damages,  or  must  do  so  to 
sustain  an  action  without  the  intervention  of  any  immediate 
cause  or  agencies,  the  rule  would  exclude  a  recovery  in  all  such 
cases  as  that  in  Masterton  y.  The  Mayor  of  Brooklyn,  vs^i^ 
indeed  in  all  cases  except  for  injuries  of  force  or  of  palpable 
connection.  The  rule  that  the  action  can  only  be  sustained  for 
the  damages  which  are  proximate,  as  stated  by  the  learned 
judge,  18  one  of  a  general  character  and  of  universal  applica- 
tion. It  must  apply  with  equal  force  between  vendor -and 
vendee,  and  in  all  cases  of  nonfeasance  or  for  consequential 
injuries.  If  a  man  digs  a  pit  in  the  street  in  front  of  his 
house,  and  his  neighbor  falls  into  it  and  break  a  leg  or  an 
arm,  the  digging  of  the  pit  would  not  be  the  proximate  cause 
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of  the  injury,  as  the  learned  judge  states  the  rule,  for  the 
digging  of  the  pit  would  not  cause  the  neighbor  to  fall  into 
it,  more  than  the  neglect  of  the  defendant  in  the  suit  of 
Wibert  to  deliyer  the  butter  caused  the  decline  in  the  price 
of  butter  in  the  market.  So  if  a  man  lets  a  horse  loose  in  the 
street,  and  the  horse  in  wildness  and  fury  causes  another  horse 
to  break  loose  and  run  oyer  a  man  and  break  bis  wagon  or 
his  leg,  it  might  be  said  that  letting  the  first  horse  loose  was 
not  the  proximate  cause  of  the  breaking  of  the  wagon  or  the 
leg  by  the  second  horpe,  but  this  would  not  do;  the  injuries 
must  be  traced  to  the  primal  cause,  even  though  there  be  sev- 
eral intermediate  links  in  the  chain  of  cause  and  consequence. 
There  might  not  be  any  loss  to  the  plaintiff  in  the  case  oi  Master^ 
ton  Y.  The  Mayor  of  Brooklyn^  from  the  refusal  of  the  defendant 
to  receive  the  marble.  That  was,  as  Judge  Marvin  says  in 
respect  to  the  non-delivery  of  the  butter,  contingent;  but  the 
contingency  in  such  cases  must  be  at  the  risk  of  the  party 
who  is  guilty  of  a  breach  of  contract  or  a  breach  of  duty.  If 
there  be  no  loss  there  can  be  no  damage,  and  no  action  could 
be  sustained,  or  at  most  the  damages  would  be  merely  nomi- 
nal. The  case  in.  7  Hill  does  hold,  and  very  properly,  that 
individual  schemes  of  profit  or  speculation  are  not  legitimate 
items  of  damage ;  but  nothing  of  that  kind  was  claimed  in  the 
case  of  Wibert  or  in  this  case.  The  damages,  as  claimed  by 
the  plaintiffs,  were  predicated  upon  the  general  market  value 
of  the 'property,  and  its  depreciation  in  the  market  at  large, 
from  the  time  it  should  be  delivered  till  the  time  of  the  actual 
delivery.  If  the  rule  of  damages  in  such  cases  as  the  pres- 
ent be  not  as  stated  by  my  brother  Strong  to  the  jury,  on  the 
trial  of  this  cause,  I  am  entirely  at  a  loss  to  determine  what 
it  is,  and  the  learned  judge  who  gives  the  opinion  in  tke  case 
of  Wibert  has  failed  to  lay  down  the  true  rule.  If  the  learned 
judge  had  tried  this  cause  at  the  circuit,  I  suppose  he  would 
have  told  the  jury,  assuming  that  the  defendants  had  been 
guilty  of  negligence  as  claimed,  that  the  plaintiff  was  only  en- 
titled to  nominal  damages.  Confessedly  from  the  neglect  or 
defiiult  of  the  defendant  in  not  delivering  the  butter  within  a 
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•  

reasonable  time,  according  to  his  contract,  express  or  implied  in 
law,  the  plaintiff  had  lost  the  opportunity  to  sell  his  property 
at  the  market  price  when  it  should  have  been  deliirered,  and 
it  had  depreciated  in  value  before  it  came  to  his  hands.  The 
learned  judge  holds  that  this  is  damnum  absque  injuria.  I  can- 
not agree  with  him.  The  principle  which  measures  damages  aT 
common  law  is  that  of  giving  compensation  for  the  injury  sus- 
tained— a  compensation  which  shall  put  the  injured  party  in  ^ 
the  same  position  he  would  have  stood  in  had  he  not  been 
injured.  (2  Parsons  an  Coht.  482.  Co.  LitL  267,  a.)  Now 
within  the  principle  here  stated,  of  giving  a  compensation 
for  the  injury  sustained — a  compensation  which  shall  put  the 
injured  party  in  the  same  position  in  which  he  would  have  stood 
had  he  not  been  injured — what  other  rule  can  be  applied  to 
make  him  whole  and  indemnified  for  the  defendants'  breach  of 
duty  or  default,  but  to  hold  him  to  make  good  the  loss  from  the 
•depreciation  of  the  property  from  the  time  it  should  have  be^n 
delivered  till  it  was  delivered  1  This  is  a  simple,  plain  rule, 
easily  applied,  and  the  only  one  which  will  afford  a  full  indem- 
nity. The  learned  judge  who  tried  this  cause  at  the  circuit 
left  the  case  to  the  jury,  in  a  proper  and  judicious  manner.  He 
told  them  that  the  &11  in  the  market  between  the  times  when 
the  sheep  should  have  arrived  and  when  they  did  arrive,  "tMU 
a  proper  elemsni  of  damage  /'  that  the  loss  resulting  from  the 
delay,  by  preventing  the  plaintiff  from  availing  himself  of  the 
market,  was  a  proper  subject  for  their  consideration  in  estimat-^ 
ing  the  amount  of  damages.  The  jury  were  directed  to  take 
the  whole  subject  into  consideration  and  give  such  damages  as 
were  just,  in  view  of  all  the  {acts  of  the  case. 
The  verdict  was  right,  and  a  new  trial  should  be  denied. 

[Moimoi  Gekbral  Tcrm,  Begkanbet  1,  1866.    T.  i?.  Stnmgt  Wdlm  sad 

Simiih,  Jostiosf.] 
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OOMPANT. 

Adj  penon  interested  in  the  use  and  enjoyment  of  the  water  of  a  mnning  stream 
is  entitled  to  reoeiye  it  pare  and  oncontaminated ;  and  he  may  maintain  an 
action  for  any  special  injaiy  sostained  hy  him  inconsequence  of  the  connptlon 
€f  the  water  by  any  other  person. 

Aeooffdingly,  where  the  pUuntSft,  who  were  caipei  mapuftctgrert,  ooenpled  pnm* 
Sees  situated  on  the  Owasoo  riyer,  and  had  the  right  to  use  the  waters  of  ths 
river  for  supplying  their  works,  and  the  defendants,  who  were  engaged  in  man- 
vikctaring  gas  npon  and  near  said  stream,  above  the  plainUfis'  works,  saflferod 
to  flow  from  their  gas  works  into  the  river  oertain  nozloas  and  oflbnsive  snb- 
stanoes  and  materials,  and  certain  tany  and  fAlj  sobstaoees,  which  became 
mmgled  with  the  water  and  aanlterated  the  same  as  it  flowed  to  the  plaintSflV 
works,  and  injored  the  wool  and  other  materials  used  by  them,  it  was  Md^ 
that  this  was  an  injnry  for  which  an  action  would  lie,  by  the  plaintifflL 

And  this,  notwithstanding  the  defendants  daimed  exemption  fhxn  damages  and 
liahQItj  on  the  groimd  that  the  soil  on  which  IheSr  gas  works  wens  sUoated 
was  incompact  and  pervious,  and  was  pereokiad  by  the  water  of  the  river, 
wilhout  their  agency  or  fiiult ;  and  that  If  any  noxious  substances  had  flowed 
fVom  their  works  into  thb  river  it  had  been  by  the  percolation  of  the  water  into 
the  ground  occupied  by  them,  and  the  reflux  of  said  water  into  the  river  in- 
termixed with  such  oflbnsive  substances  as  escaped  from  the  gas  works  into 
tfie  ground,  in  theordhiary  course  of  business,  and  without  any  n^gleet  or  d** 
sign  of  the  detodants. 

Gas  woriu,  i^sMm#,  are  to  be  placed  in  the  eUssof  erections  which  are  not  within 
the  ordinary  and  usual  purposes  to  which  real  estate  is  applied ;  and  whenever 
they  create  a  special  injury  they  are  to  be  regarded  as  a  privaie  nuUance,  and 
m  aetioQ  will  lie  in  tkrar  of  the  person  sustaining  the  spedal  b^vaj. 

APPEAL  by  the  defendants,  from  an  order  made  at  a  special 
term,  allowing  a  demurrer  to  the  answer.  This  complaint 
stated  that  the  plaintiffs  were  carpet  manufacturers,  and  oeco- 
pied  premises  situated  on  the  Owasco  river,  in  Auburn,  and  had 
the  right  to  enjoy  the  advantages  of  the  water  of  the  riveri  for 
supplying  their  works  with  unadulterated  water ;  yet  the  de- 
fendants, manufieusturing  gas  upon  and  near  said  stream,  and 
above  the  plaintiffs'  works,  intending  to  deprive  them  of  the 
water  in  its  pure  state,  had  suffered  to  flow  from  their  gas  worksl 
into  said  river,  certain  noxious  and  offensive  substances  and  mal 
terials,  and  certain  tany  and  oily  snbstancesi  which  bccamel 
You  XXTL  88 
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mingled  with  tbe  water  and  adulterated  the  same  as  it  flowed  to 
the  plaintiffs'  works,  and  was  necessarily  used  by  the  plaintiffs 
in  the  process  of  mannfiBicturing,  and  injured  the  wool  and  other 
materials  used  by  the  plaintiffs.  The  defendants  answered, 
that  the  ground  on  which  their  works  are  situated  is  incompact 
and  peryious,  and  is  percolated  by  the  water  of  the  Owasco 
riyer,  without  their  agency ;  and  if  any  noxious  substances  have 
flowed  from  their  works  into  saicf  river,  as  stated  in  the  com- 
plaint, it  has  been  by  the  percolation  of  the  water  into  the 
ground  occupied  by  the  defendants,  and  the  reflux  of  said  water 
into  the  river,  intermixed  and  blended  with  such  resinous,  tarry 
and  oily  substances  as  escaped  from  the  defendants'  works  into 
said  ground,  in  the  ordinary  course  of  business,  and  with  careful 
management,  without  any  neglect,  design  or  intent  by  the  de* 
fendants  to  corrupt  said  waters.  The  plaintiffs  demurred  to 
this  portion  of  the  defendants'  answer,  and  stated  two  grounds 
of  demurrer.  1st.  That  the  defendants,  while  assuming,  in  that 
part  of  their  answer,  to  set  forth  a  full  justification  of  the  acts 
complained  of  by  the  plaintiffs,  had  not  stated  facts  sufficient  to 
constitute  a  legal  defense  to  this  action.  2d.  That  the  defend- 
ants had  not  shown  that  the  waters  of  the  Owasco  river  would 
have  been  injured,  corrupted  or  adulterated,  as  stated  in  the 
complaint,  if  the  gas  works  of  the  defendants  had  not  been  lo- 
cated upon  the  premises,  and  the  manu&cture  of  gas  light  had 
not  been  carried  on  by  them  as  stated  in  the  answer.  The 
court,  at  a  special  term,  gave  judgment  for  the  plaintiffs  on  de- 
murrer, with  leave  to  the  defendants  to  amend  on  payment  of 
costs. 

A.  O.  Beardsletfi  for  the  plaintiffs.  I.  Every  riparian  pro- 
prietor  has  a  right,  inseparably  annexed  to  the  soil,  to  use  the 
water  running  through  his  land,  for  every  useful  purpose  to 
which  it  can  be  applied,  as  it  is  wont  to  run,  without  diminution 
or  alteration.  The  defendants  admit  the  erection  of  their  gas 
works  on  the  bank  of  the  river,  above  the  plaintiffs'  premises ; 
that  the  ground  on  which  their  works  stand  is  very  pervious, 
ud  is  percolated  by  the  water  of  the  river ;  they  do  not  deny 
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iiiat  nozioQB,  offensiye,  tftrry  and  oily  sabstances,  emanatbg 
from  the  gas  works,  flow  from  said  works  into  the  river ;  they 
admit  that  it  is  occasioned  by  the  percolation  of  the  water,  and 
its  return  into  the  river,  intermixed  with  such  resinous,  tarry 
and  oily  substances  as  may  have  escaped  into  the  ground  in  the 
ordinary  course  of  their  business ;  and  they  do  not  deny  that 
thereby  the  water  of  the  river  is  rendered  corrupt  and  adulte- 
rated, and  unfit  for  the  plaintiffs'  use ;  hence  it  is  insisted  that 
thifl  part  of  the  defendants'  answer  furnishes  no  defense  to  the 
action.  (Angell  an  Water  Courses^  142,  §  186.  Norton  v. 
SchUefield,  9  Mees.  ^  WeUby,  565.  Hmoell  v.  McQyy^ 
8  Rawle,  897.  Wright  v.  WUliams,  1  Mees.  ^  WeUby,  77. 
Tyler  v.  WiUdnsonj  4  Maswiy  897.  Thomas  v.  Brackney^ 
17  Barb.  664.) 

IL  The  allegation  in  the  answer,  that  the  reflux  of  the  water 
into  the  river,  carrying  with  it  the  noxious,  tarry  and  oily  sub- 
Btances,  was  without  any  neglect,  design  or  intent  on  the  part 
of  the  defendants  to  corrupt  the  waters,  to  the  injury  of  the 
phuntiffs,  cannot  avail  the  defendants,  as  they  acknowledge 
acta,  of  which  such  is  the  direct  and  inevitable  result.  They 
must  be  held  to  intend  what  their  acts  necessarily  produce. 

B.  P.  Hallj  for  the  defendants.  L  The  facts  set  forth  in  the 
defendants'  second  plea  to  the  plaintiffs'  complaint,  constitute  a 
legal  defense  to  this  action.  The  legal  right  of  the  defendants 
to  occupy,  enjoy  and  use  the  grounds  on  which  their  gas  light 
factory  is  situated,  in  the  way  and  manner  that  shall  best  accord 
with  their  own  interests,  is  limited  and  qualified  only  by  their 
legal  obligations  to  their  neighbors  and  other  members  of  com- 
munity. Their  legal  obligations  to  their  neighbors  and  other 
members  of  community  are,  that  they  shall  occupy,  enjoy  and 
use  those  grounds  for  the  prosecution  of  their  business  in  a 
^reasonable"  manner.  And  to  determine  what  is  a  reasonable 
manner  of  occupancy,  enjoyment  and  use  of  grounds  in  a  given 
case,  the  date  of  the  occupancy  with  respect  to  the  date  of  the 
occupancy  of  other  grounds  by  complainants,  the  peculiarities, 
if  any,  of  the  grounds  occupied,  their  exppsure  to  the  action  of 
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ttie  ifftter  of  a  neighboring  stream,  the  extent  to  which  soeh 
itream  hj  the  foree  of  the  laws  of  gravitation  ineyitably  receiyee 
^  sewerage  of  the  town,  the  yolimtarj  expoeare  and  risk  as* 
snmed  by  those  who  planted  themseWes  below  the  grounds  of 
which  they  complain,  the  nature  and  character  of  the  bssiness 
carried  on  upon  the  grounds  in  qaestion,  and  also  that  carried 
on  by  others,  the  exercise  or  non-exercise  of  wanton  carelessness 
on  the  one  hand,  or  reasonable  diligence  and  care  on  the  other, 
together  with  the  nature  and  extent  of  the  action,  upon  the 
gromids,  of  foreign  agencies  which  are  beyond  the  control  of  the 
occnpants,  mnst  be  considered.  All  these  most  be  considered, 
because  they  nnderiie  and  surround  the  occupancy  and  use,  and 
gire  to  them  their  legal  complexion  and  character.  To  exclude 
them  from  a  given  case  would  be  to  veil  the  subject  from  the 
rays  of  the  only  light  by  which  its  reasonableness  or  unreason- 
ableness may  be  pereeired.  For  to  determine  what  is  reason- 
able in  respect  to  men  and  things,  we  must  know  the  attending 
circumstances.  What  is  reasonable,  is  that  which  is  reasonable 
under  the  circumstances.  The  defendants  claim  the  protection 
afforded  by  the  common  law  as  laid  down  by  Sir  John  Comyns : 
"  That  an  action  on  the  case  for  a  nuisance  does  not  lie  for  a 
reasonable  use  of  one's  right,  though  it  be  to  the  annoyance  of 
another.^  {Oomyns^  Digest,  215,  805.)  And  to  illustrate  the 
term  reasonable,  the  baron  cited  the  following  cases,  where  the 
occupancy  was  reasonable,  and  where  an  action  consequently 
would  not  lie.  The  case  of  a  man  who  dug  cellars  in  his  own 
grounds,  and  iSiereby  caused  the  walls  of  a  house  situate  upon 
adjoining  hnd  to  iall  down.  (1  Sid.  167.  2  Roll  565, 1.  5.) 
nie  case  of  a  man  who  dug  a  ditch  in  his  waste  within  86  feet 
of  the  highway,  into  which  the  horse  of  another  felL  (1  RdL 
88, 90.  2  Oro.  159.)  The  case  of  a  man  who  used  water  in 
his  land  out  of  a  water  course  running  through  his  land  to  the 
pond  of  another,  whereby  the  water  in  the  pond  was  diminished 
in  quantity.  {Pei^  St.  John  at  Suffolk  Assizes,  1657.)  This 
elementary  doctrine  hM  been  repeatedly  illustrated  and  applied 
by  American  courts.  In  the  case  of  PuJmer  r.  BhMigan, 
(8  Caines^  818;)  where  a  man  had  erected  a  dam  on  hia  own 
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luid,  bj  wUeh  mt  certain  seasons  he  withheld  the  water  from 
the  mills  below,  to  the  injury  of  their  owners,  Chief  Jnstiee 
Spencer  held  tiiat  the  act  of  erecting  a  dam  bj  the  defendant 
was  lawfnl ;  and  though  in  its  consequences  it  was  injurious  to 
the  plaintifs,  they  were  remediless.  It  was  damnum  absque 
itguria.  Many  injuries  are  inevitable  from  the  establishment 
of  one  dam  above  another  upon  the  same  stream,  such  as  the 
increase  or  decrease  of  the  velocity  of  the  current,  evaporation, 
decrease  of  the  quantum  of  water  below ;  and  yet  they  are  damnuim-^ 
obaque  injuria.  (8  Caines^  818.)  In  the  case  of  Clark  v.  JFW, 
(8  Mm.  421,)  it  was  held  that  a  man  is  not  liable  to  an  action 
on  the  case  for  setting  fire  to  his  own  fallow  ground,  even  though 
the  fire  run  bto  and  bum  the  woodland  of  his  neighbor,  where 
tiiere  is  no  negligence  or  carelessness.  In  the  case  of  Piatt  v. 
Muwmi  4*  i2(xrf,  (15  Jhhn.  218,)  which  was  an  action  for  with- 
holding water  by  a  dam  above  the  plaintiffs,  the  remarks  of 
Justice  Spencer,  in  the  case  of  Palmer  v.  Mulligan^  are  recog- 
used  by  Justice  Thompson  as  expressing  the  true  rule.  A  man 
is  not  answerable  in  damages  for  the  consequences  of  enjoying 
Us  own  property  in  the  way  such  property  is  usually  enjoyed, 
uleM  an  injury  has  resulted  to  another  from  the  want  of  proper 
care  or  skill  on  his  part.  He  may  open  and  work  a  coal  mine 
in  his  own  land,  though  it  cut  ofi*  an  underground  stream  of 
water  which  before  supplied  his  neighbor's  well,  and  thereby 
leave  the  well  dry«  {A(^n  v.  BhindeUy  12  Mees.  ^  Welsh. 
fiS,  24.)  A  man  may  build  on  his  own  land,  though  it  stop  the 
lights  of  his  neighbor,  and  evefi  though  he  build  for  the  very 
fmrfme  of  stopping  those  lights.  {Mahan  v.  Brounij  18  Wend. 
96L  P4ttrker  v.  Faote^  19  id.  809.)  A  man  may  dig  a  pit  on 
his  own  knd  be  it  never  so  deep,  though  the  house  of  his 
nei^bor  be  undermined  thereby  and  fitU  into  the  pit.  {Panton 
T.  Holland^  17  John.  92.)  The  owners  of  a  church  edifice  are 
not  eatiikd  to  an  injunction  to  restrain  the  owner  of  land,  within 
six  feet  of  the  walls,  from  digging  a  cellar  sixteen  feet  below  the 
aatunl  snr&ce  of  the  grouncL  and  ten  feet  below  the  foundation 
of  the  ckttreh.  {Lasala  v.  HMrook,  4  Paige,  169.)  No  ac- 
es fixr  injury  to  a  house  on  a  hill  having  a  foundation  sunk 
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fifteen  feet  below  the  ancient  surface  of  the  ground,  by  reason 
of  digging  an  adjoining  lot  to  the  depth  of  80  feet  below  the 
natural  surface.  ( Thurston  v.  Hancock^  12  Mass.  R.  220.) 
No  action  lies  for  damages  occasioned  by  excavations  for  the 
purpose  of  opening  a  street  through  adjacent  lands,  winch,  by 
reason  of  the  removal  of  natural  supports,  permitted  plaintiff's 
land  to  break  away  and  fall  into  the  pit  below.  Cities  could  not 
be  built  under  an  adverse  doctrine.  ( Raddiff^s  Ex^rs  v.  Mayor 
^c.  of  Brooklyn^  4  Comst.  196.)  Where  a  man  dug  a  well  on 
his  own  land  and  thereby  appropriated  the  subterranean  water 
course  to  his  own  use,  to  the  iiyury  of  his  neighbor's  wel],  it  was 
held  that  the  injury  was  not  actionable  unless  done  with  mali- 
cious intent.  (18  Pick.  117.)  Where  a  man  had  a  reservoir 
on  his  land  which  filled  by  percolation,  and  another  dug  one  on 
his  land,  and  by  percolation  it  reduced  the  water  of  the  fi)nner, 
it  was  held  not  to  be  actionable.  It.  was  further  held|  that  the 
law  of  surface  streams  does  not  apply  to  percolating  water  or 
subterranean  water  courses.  (20  Conn.  R  542.)  From  these 
cases  we  learn  that  actions  will  not  lie  for  injuries  sustained  by 
the  acts  of  others  who  are  reasonably  and  carefully  using  their 
own  premises  ;  moreover,  that  the  meaning  of  the  term  reason- 
able must  be  ascertained,  not  by  any  arbitrary  lexicography, 
but  by  the  fiicts  and  circumstances  and  necessities  of  each  par- 
ticular case.  The  plaintiffs,  for  example,  are  engaged  in  a  spe- 
cies of  manufacturing,  which  is  eminently  necessary  and  laudable ; 
and  they  employ  the  waters  of  the  Owasco  river  in  propelling 
their  looms,  and  washing  an(>  coloring  their  wool  and  yam. 
They  bring  to  their  works  large  quantities  of  coal  for  fuel,  oil 
for  greasing  their  machinery,  and  wool  and  dye  woods  for  color- 
ing ;  all  these,  when  used  in  the  most  careful  manner,  intermix 
with  and  soil,  to  some  extent,  the  waters  of  the  stream  which 
flow  oQward  to  the  paper  mill  below.  The  smoke  from  their 
chimneys,  and  the  steam  from  their  kettles  and  dry-rooms,  es- 
cape to  and  condense  in  the  atmosphere  and  fall  upon  the  lately 
washed  and  drying  linen  hanging  in  the  yards  of  their  neighbors. 
Some  trifling  damage  results.  Yet  &s  a  certain  extent  of  such 
damage  is  the  inevitable  consequences  of  that  kind  of  business 
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in  a  town,  and  of  the  aggregation  of  other  people  and  other  in- 
terests in  the  neighborhood,  it  becomes  necessary  to  glean  from 
all  these  circomstances  the  wholesome,  sensible,  solid  definition 
of  the  word  '^  reasonable,"  in  reference  to  their  occnpanc;  and 
use  of  their  premises.  The  defendants,  nnlike  the  plaintififs,  are 
not  directly  npon  the  bank  of  the  stream ;  are  not  propelling 
machinery  with,  nor  are  they  in  any  direct  manner  mingling 
their  business  with  and  soiling,  the  water  thereof.  Setween  the 
stream  and  the  defendants'  works  there  is  located  a  road-way  20 
feet  broad  which  belongs  exclusively  to,  and  is  controlled  by,  the 
state  of  New  York.  On  a  small  piece  of  ground,  at  its  nearest 
point,  20  feet  distant  from  the  stream,  the  defendants  receive 
from  time  to  time,  in  barrels,  and  manufacture  into  an  inflam- 
mable vapor  for  lighting  the  town,  considerable  quantities  of 
roein.  As  well  the  obvious  pecuniary  interests  as  the  legal  ob- 
ligations of  the  defendants  to  the  plaintiffs,  and  the  community, 
require  of  them  the  exercise  of  the  rectsonable  care  averred  in 
the  plea,  that  none  of  this  is  wasted,  either  upon  the  ground  or 
in  the  waters  of  the  creek.  Nevertheless,  it  must  be  presumed 
that  in  receiving  and  opening  this  rosin  with  the  most  sedulous 
care,  infinitesimal  particles  .of  the  gum  do  fall  upon  the  ground, 
and  are  dissolved  into  the  soil  by  the  ordinary  rains.  The 
quantity  is  trifling  indeed,  and  very  insignificant,  even  though 
it  were  all  cast  into  the  creek,  which  is  not  the  case,  yet  the 
plea  admits  that  8ome  of  this  rosin  does  inevitably  fall  upon  the 
defendants'  ground  in  the  handling.  The  plea  repels  the  idea 
of  neglect  or  want  of  careful  management  in  this  particular.  It 
moreover  avers  that  the  emanation  of  said  resinous  substance  is 
occasioned  by  foreign  causes,  against  the  defendants'  wishes  and 
interests,  and  without  their  procurement  or  agency.  The  im- 
port of  this  plea  therefore  is,  that  the  injury  complained  of  by 
the  plaintiffs  is  not  the  result  of  any  act  or  negligence  of  the 
defendants,  but  is  the  inevitable  consequence  of  the  manner  in 
which  the  state  of  New  York  causes  the  Owasco  river  to  ebb 
and  flow  in  the  prison  dam.  The  state  of  New  York  causes  or 
permits  all  the  mischiefs  of  which  the  plaintiffs  complain.  Here 
we  reach  the  precise  point  on  which  we  rest  our  defense.    We 
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claim  exemption,  under  the  circnmetances,  firom  the  consfr- 
qnences  resulting  exclnsively  from  the  act  or  neglect  of  the  state 
of  New  Tork.  The  plea  avers  ''  that  the  damages  alleged  ia 
the  plaintiffs'  complaint,  resulted  from  the  percolation  of  the 
water  of  the  Owasco  river  through  the  soil  or  grounds  adjacent 
to  the  said  river  into  the  grounds  occupied  by  the  defendants'  gas 
light  works,  and  the  reflux  or  return  of  said  water  into  said 
river  from  the  grounds  so  percolated,  intermixed  or  blended 
with  such  resinous,  tarry  or  oily  substances  as  escaped  into  said 
grounds  by  accident,  or  in  the  ordinary  course  and  operation  of 
said  business  at  said  works,  and  in  the  ordinary  and  careful 
management  thereof  and  without  zxkj  neglect j  design  or  tntoc/, 
on  the  part  of  the  defendants,  to  corrupt  the  waters  of  said  river, 
to  the  injury  of  the  plaintifiis."  We  insist  that  this,  under  the 
circumstances,  constitutes  a  defense.  Let  it  be  premised,  how* 
ever,  that  the  idea  of  this  intrusion  of  water,  now  under  oonsid- 
«*ation,  should  not  be  confounded  with  those  instances,  in  the 
books,  of  mere  influencing  or  superinducing  causes  of  trespasses, 
such  as  conspiracies,  instigations  to  violence,  intoxicating  li« 
quors,  d&c,  for  in  those  cases  the  rule  fcr  flxing  legal  responsi* 
bility  is  different  from  that  in  the  present  case.  The  case  at 
bar  discloses  not  a  mere  influence — not  a  mere  superinducing 
cause — ^but  a  tangible  substance,  belonging  to  the  state,  in  the 
use  of  the  state,  set  in  motion  by  the  state,  which  enters  our 
close  at  the  instance  of  the  state,  and  carries  away  our  rosin 
through  lands  of  the  state  into  the  prison  dam  of  the  state. 
This  water — this  tangible  substance — although  it  have  "•  neither 
ears,  nor  eyes,  nor  understanding,"  possesses  dimensions  and 
capacity ;  and  when  set  in  motion  by  the  officers  of  the  state,  it 
has  the  '^  power"  to  transfer  itself  through  twenty  feet  of  high- 
way belonging  to  the  state,  into  our  close— to  drink  up  articles 
of  pine  gum  therein — and  then  to  return  sgain,  with  its  plunder, 
to  the  place  whence  it  started.  And  it  performs  the  act  with 
the  same  practical  effect  as  if  it  had  ^'  ears,  eyes  and  under- 
standing," and  held  the  office  of  agent  of  the  state  prison  at 
Auburn.  Would  it  be  adjudged  that  we  were  liable  to  the 
plaintiffii  for  these  pretended  damages,  if  the  plea  alleged  that 
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the  agent  of  the  state  prison  himself,  or  by  human  hands,  en- 
tered our  close,  and  carried  therefrom  our  rosin  to  the  creek, 
without  our  connivance,  assistance  or  consent?  Certainly  not. 
Where,  then,  is  the  difference  in  principle  between  an  act  per- 
formed with  human  forces,  and  one  performed  by  automatic 
forces^  if  each  produces  the  same  mischiefs,  and  occasions  the 
same  kind  of  damages  to  persons  and  property  ?  We  can  per- 
ceive no  difference;  and  therefore  insist  that  there  is  none. 
This  water,  whilst  it  is  upon  the  land  of  the  state,  is,  to  all 
legal  intents  and  purposes,  tbe  automaton  of  the  state,  moving 
at  the  behests  of  the  state,  and  charging  the  state  with  the  con- 
sequences of  its  depredations.  If  it  be  said  that  the  state  of 
New  York  is  vested  with  the  sovereign  or  other  valid  right  to 
dam  up  this  water,  and  to  fill  and  empty  the  prison  reservoir  at 
pleasure,  we  answer,  that  any  privilege,  in  that  respect,  which 
the  state  may  enjoy,  does  not  charge  the  defendants  with  lia- 
bility. If  it  be  said  that  it  is  -the  duty  of  the  defendants  to  in- 
terpose barriers  against  this  water,  we  answer,  that  we  do  not 
occupy  up  to  the  bank  of  the  creek,  where  alone  a  water  tight 
wall  could  be  erected.  The  state  of  New  York,  however,  does 
own  the  bank  of  the  stream,  and  can  interpose  such  a  barrier  on 
its  own  land.  If  it  be  said  that  the  defendants'  manufactory  is 
a  noxious  trade  or  occupation,  we  answer,  that  the  allegation  is 
untrue.  The  rosin  used  there  is  a  clean  and  wholesome  com- 
modity. And  it  is  as  harmless  as  the  maple  syrup  drunk  by 
Brainard's  cow,  in  the  case  reported  in  Cowen.  (1  Cotren,  78.) 
The  case  of  Bu^h  v.  BraUtard^  only  decides  that  Bush  was  not 
liable  for  the  value  of  the  cow,  which  died  of  drinking  his  maple 
syrup,  because  the  cow  was  in  his  sap-bush  ojf  her  own  wrong. 
Could  the  plaintiffs  have  recovered  of  Bush,  had  the  cow,  in- 
stead of  drinking  the  syrup,  caught  up  a  pail  of  it  with  her 
horns,  and  deposited  the  same  upon  their  wool  or  yam  1  Cer- 
tainly not  The  court  would  have  laid  the  damages  upon  the 
owner  of  the  cow.  The  pleadings  show  that  the  plaintiffs  went 
into  possession  of  ''  Barber's  Carpet  Manufactory,"  1  year  and 
9  months  after  the  defendants  established  their  gas  light  works. 
It  will  be  admitted  by  counsel  that  this  action  is  in  the  nature 
Vol.  XXn.  89 
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of  an  action  for  a  private  nuisance,  to  recover  damages  for  that 
which  existed  when  they  hired  and  went  into  possession  of  their 
premises.  Viewed  in  the  light  of  proceedings  on  accoant  of  a 
private  nuisance,  the  plaintiffs  are  without  a  remedy  as  against 
the  defendants.  They  are  inhibited  by  the  subsequency  of  their 
possession.  The  people  are  never  estopped,  because  they  ex- 
ercise sovereign  power.  Individuals  are  estopped  whenever 
they  seek  advantages  from  their  own  follies  or  wrongs,  or  un- 
necessarily expose  themselves  to  injury  from  existing  causes, 
A.  erects  on  his  own  premises  and  uses  a  machine  shop,  from 
which  issues  smoke,  cinders  and  disturbing  sounds.  The  bu- 
siness is  lawful  and  laudable.  B.  afterwards  voluntarily  hires 
or  purchases  the  lot  adjacent,  and  appropriates  it  to  an  object 
so  incompatible  with  the  business  of  the  machine  shop  as  to  ren- 
der the  latter  a  nuisance  to  him.  He  exposed  himself  to  the 
injury  unnecessarily ;  and  the  law  denies  him  a  remedy.  In 
Ohio,  it  was  held  on  trial  of  an  indictment  for  establishing  a 
noxious  trade  near  certain  dwellings,  that  it  was  competent  for 
the  defendant  to  prove  in  bar  of  the  prosecution^  that  the 
dwellings  were  erected  after  the  establishment  of  the  alleged 
nuisance.  {Ellis  v.  State^  7  Blackf.  534.)  For  this,  as  well  as 
the  reasons  before  assigned,  the  plaintiffs  are  damnum  absque 
injuria. 

II.  It  was  not  necessary,  in  the  law,  for  the  defendants  to 
aver  in  their  plea  that  the  waters  of  the  Owasco  river. would 
have  been  injured,  corrupted  or  adulterated,  as  stated  in  the 
complaint,  if  the  gas  works  of  the  defendants  had  not  been 
located  upon  the  premises  stated  in  their  said  answer,  and  the 
manufacture  of  gas  had  not  been  carried  on  there.  The  second 
ground  of  demurrer  to  the  defendants'  plea  is  without  legal 
force,  unless  the  fiicts  constituting  the  defense  are,  from  their 
nature,  insufficient,  without  such  an  averment.  Here  they  are 
sufficient  to  bar  the  action  without.  If  the  plaintiffs  aa^e  with* 
out  a  remedy  against  the  defendants,  for  any  or  all  the  reasons 
assigned  in  this  argument,  it  does  not  follow  that  such  aa  aver- 
ment would  alter  their  liability*  If  they  have  a  remedy  againfll 
the  defendants  witihout  snch  an  avefrment,  Aey  wcmM  have  it 
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irith  it.  And  if  the  court  determine  that  the  state  of  Kew 
York,  under  the  pleadings,  is  the  party  liable,  an  ayerment  to 
the  effect  required  by  the  demurrer  would  be  worse  than  use* 
less.  It  was  necessary  that  the  plea  should  state  a  defense. 
The  pleader  submits  that  it  contains  three  defenses,  either  of 
which  are  sufficient  to  bar  the  action,  viz :  (1.)  That  the  defend* 
ants  were  in  the  reasonable  oocupancy  and  use  of  their  premises 
and  materials,  as  was  their  right.  (2.)  That  the  damages  sus- 
tained by  the  plaintiffs  were  caused,  not  by  the  defendants,  but 
by  the  state  of  Kew  York.  (3.)  That  the  plaintiffs  are  barred 
from  prosecuting  the  defendants  for  a  private  nuisance,  by  the 
subsequency  of  their  occupation.  If  these  are  defenses,  or  if 
al]  taken  together  constitute  a  defense,  or  if  a  defense  can  be 
stated  without  averring  that  the  plaintiffs  would  have  been 
injured,  if  the  defendants  had  not  established  their  works  on 
these  premises,  the  second  ground  of  the  plaintiffs'  demurrer 
is  invalid. 

nL  As  the  answer  demurred  to  does  not  set  up  a  counter- 
daim,  it  is  not  subject  to  demurrer,  under  sections  153  and  156 
of  the  code.  This  point  is  made  on  the  authority  of  decisions 
of  judges  at  special  term ;  and  although  the  position  has  been 
overruled  in  this  district,  the  defendants  desire  it  to  be  noticed 
in  the  decision  of  this  case.  And  let  it  be  remembered,  in  the 
decision  of  the  case,  that  the  law  of  surface  streams  does  not 
apply  to  percolating  water  nor  subterranean  water  courses. 

By  the  Court,  E.  Darwin  Smith,  J.  The  legal  maxim, 
^sic  tUere  tuo  ut  alienum  nmi  Ittdcts,^  which  is  but  the  gos- 
pel rule  of  morality,  '^  of  doing  to  others  as  we  would  that  they 
should  do  to  ourselves,"  lies  at  the  basis  of  this  action.  The 
principle  is  a  sound  and  beneficial  one.  The  difficulty  is  with 
its  application. 

The  principle  implies  what  the  law  asserts,  that  equality  is 
equity ;  that  all  men  have  equal  rights  before  the  law.  Do- 
minion over  property,  an  equal  right  to  its  use  and  enjoyment, 
is  common  to  all;  and  an  action  in  respect  to  property  will 
only  lie  where  one  unjustly  invades  anothei^s  right.    Up  to 
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tbifi  point  the  power  of  every  citizen  to  use  and  control  his 
own  property  is  absolute  and  unqualified.  The  rule  in  respect 
to  such  use  of  property  as  our  law  allows,  is  well  stated  in  Rod' 
dijPs  Ex^rs  v.  Mayor  ^c.  of  Brooklyn^  (4  Comstock^  202,)  by 
Judge  Sronson,  as  follows :  "  The  law  gives  every  man  such 
title  to  his  own  land  that  he  may  use  it  for  all  the  purposes  to 
which  such  property  is  ttstially  applied^  without  being  an- 
swerable for  consequences,  provided  he  exercises  proper  care 
and  skill  to  prevent  any  unnecessary  injury  to  the  adjoining 
land  owners."  In  the  case  of  Hay  v.  The  Cohoes  Co.  (2  Com' 
stock,  162,)  Judge  Gardiner  states  the  rule  substantially  to 
the  same  effect.  He  says,  '*  The  defendants  could  not  pollute  the 
air  upon  the  plaintiff's  premises,  {Morley  v.  Pragnell,  Cro. 
Car,  510,)  nor  abstract  any  portion  of  the  soil,  {Roll.  Abr. 
568,  notey  12  Mass.  R.  221,)  nor  cast  any  thing  upon  the  land, 
{Lambert  v.  Berry.  Sir  T.  Raym.  421,)  by  any  act  of  their 
agent,  neglect  or  otherwise ;  for  this  would  violate  the  right 
of  domain.  Subject  to  this  qualification  the  defendants  were 
at  liberty  to  use  their  land  in  a  reasonable  manner j  accord- 
ing to  their  pleastire.  If  the  exercise  of  such  a  right,  upon 
their  part,  operated  to  restrict  the  plaintiff  in  some  particular 
mode  of  enjoying  his  property,  they  would  not  be  liable.  It 
would  be  damnum  absque  injuria.'^  But  the  rule,  as  stated 
also  by  Judge  Bronson  and  Judge  Gardiner,  requires  one  other 
qualification,  which  is  made  by  Judge  Woodworth  in  the  case 
of  Panton  v.  Hollafid,  (17  John.  96.)  It  is,  aside  from  the 
question  of  negligence  or  unskillfulness,  that ''  the  act  in  ques- 
tion be  not  done  maliciously."  Judge  Woodworth  well  says : 
"  In  the  exercise  of  a  lawful  right  a  party  may  become  liable 
to  an  action,  when  it  appears  that  the  act  was  done  mali- 
ciously." (Also  see  18  Pick.  115.)  The  exercise  of  the  right 
of  domain,  which  the  law  protects,  and  in  respect  to  which  it 
applies  the  rule  of  damnum  absque  injuria  to  any  resulting 
injury  to  others,  must  be  a  legitimate  use  or  appropriation  of 
the  property  in  a  reasonable  and  proper  manner,  according  as 
such  property  is  usually  applied,  and  without  any  negligence, 
unskillfulness  or  malice.    If  this  action  is  sofitainable,  it  muat 
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be  upon  principles  which  deprive  the  defendants  of  the  benefit 
of  this  rale  in  respect  to  the  rights  of  domain.  The  cases 
cited  by  the  plaintiffs'  counsel  in  support  of  this  demurrer  and 
for  the  support  of  the  action,  it  seems  to  me,  are  not  precisely 
applicable.  They  are  cases  between  riparian  owners  interested 
in  the  common  use  and  enjoyment  of  the  water  of  a  stream  ran- 
ning  through  or  adjacent  to  their  respective  lands.  The  difficulty 
in  the  application  of  these  cases,  cited  by  the  plaintiffs'  coun- 
sel, to  the  present  case  is,  that  the  defendants,  in  the  sense  of 
these  cases,  is  not  a  riparian  proprietor  on  the  Owasco  river. 
In  this  case  the  defendants  not  only  do  not  own  the  land  upon 
the  shore  of  the  river,  but  do  not  make  any  use  of  the  water 
of  the  river.  The  injury  of  which  the  plaintiffs  complain  is  not 
caused  by  any  direct  agency  of  the  defendants,  by  surface 
water  cast  upon  or  flowing  from  their  land,  or  '*  from  any  neg^ 
lect,  design  or  intent  on  the  part  of  the  defendants  to  corrapt 
the  waters  of  said  river,  to  the  injury  of  the  plaintiffs,"  as 
stated  in  their  answer. 

The  answer  states,  ''that  the  ground  where  the  works  of 
the  defendants  are  situated  have  been,  ever  since  the  defend** 
ants'  occupied  said  premises,  and  yet  is,  very  incompact  and 
pervious,  and  has  been  during  said  period,  and  yet  is,  perco- 
lated by  the  water  of  the  said  Owasco  river,  against  the  wishes 
or  the  interests  of  the  said  defendants,  and  without  their  procure* 
ment  or  agency ;  and  if  any  offensive  substances  have  flowed 
from  the  defendants'  works  or  lot,  it  has  only  been  by  reason 
of  the  percolation  of  the  waters  of  the  said  Owasco  river  through 
the  soil  or  grounds  adjacent  to  the  said  river  into  the  soil  and 
grounds  occupied  by  the  defendants'  gas  light  works,  and  the 
reflux  or  return  of  said  water  unto  said  river  from  the  said 
grounds."  The  defendants  are  in  the  lawful  occupation  of 
their  lot,  pursuing  a  legitimate  business,  without  doing  any 
intentional  injury  to  the  plaintiffs,  and  yet  from  such  occupa- 
tion, and  the  prosecution  of  such  business  on  said  lot  and 
premises,  an  injury  does  result  to  the  plaintiffs.  It  is  a  case 
where  the  business  of  the  plaintiffs  and  the  business  of 'the 
defendants,  at  their  respective  locationsi  and  without  fimlt  on 
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either  side,  as  now  oondncted,  cannot  go  oa  together  vithont 
lose  and  injury  to  the  plaintiffs.  The  case,  too,  is  unaffected  hy 
any  question  of  grant,  prescription  or  prior  occupation  on  the 
part  of  the  plaintiffs.  If  the  action  can  be  sustained,  there- 
fore, it  must  be  upon  the  sole  ground  that  the  use  of  the 
premises  of  the  defendants  for  a  gas  works  is  rektively  un- 
reasonable and  injurious  to  the  plaintiffs,  to  such  an  extent  or 
degree  as  necessarily  to  create  or  become  &  prinxUe  nuisance* 
At  this  paint  the  rule  above  stated  by  Judges  Bronson  and 
Gardiner  in  respect  to  the  private  use  of  property  terminates, 
and  the  principle  of  the  maxim  sic  utere  tuoy  ^c.  applies.  Black* 
stone  defines  a  private  nuisance  to  be  any  thing  done  to  the 
hurt  or  annoyance  of  the  lands,  tenements  or  hereditaments 
of  another.  (3  Black.  215.)  Blackstone  says,  also,  "  If  one 
erects  a  smelting  house  for  lead,  so  near  the  land  of  another, 
that  the  vapor  and  smoke  kill  his  com  and  grain,  and  damages 
his  cattle  therein,  they  are  held  to  be  a  nuisance,"  {Cro.  Car, 
570 ;)  and  by  consequence  it  follows,  that  if  one  does  ai^  other 
act  in  itself  lawful,  which  yet  being  done  in  that  place,  neces- 
sarily tends  to  the  damage  of  another's  property,  it  is  a 
nuisance,  for  it  is  incumbent  on  him  to  find  another  place  to 
do  that  act,  where  it  will  be  less  offensive ;  also,  to  corcupt  or 
poison  a  water  course  by  erecting  a  dye  house  or  lime  kiln,  or 
in  short,  to  do  any  act  in  the  stream  that  in  consequence 
*'  must  necessarily  tend  to  the  prejudice  of  one's  neighbor." 

The  act  of  the  defendants  in  this  case,  in  manu&cturing  gas 
upon  the  lot  contiguous  to  the  shore,  "  necessarily  tends  to  the 
prejudice  of  the  plaintiff,"  and  is  hence  in  conflict  with  the 
maxim  sic  utere  tuo,  ^c.  The  answer  admits  this  consequence, 
and  claims  exemption  from  damages  and  liability,  on  the 
ground  that  the  water  percolates  through  the  soil  without  their 
fault,  "intermixed  or  flooded  with  resinous,  tarry  or  oily  sub- 
stances, as  may  have  escaped  from  said  works  into  the  ground 
by  accident,  or  in  the  ordinary  course"  of  business.  The  coun- 
sel for  the  defendants  insisted  that  the  law  applicable  to  the 
surface  flow  of  water  does  not  apply  to  water  percolating  in  or 
through  the  soil,  and  cites  Beach  v.  DriscoUi  (20  Com^  B^ 
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542.)  That  was  a  case  -where  one  man  had  dug  a  reservoir 
<m  his  lot,  by  excavating  the  ground  four  feet  below  the  sur- 
ihce,  into  which  the  water  came  by  percolation  through  the 
earth,  and  there  stood  in  sufficient  quantity  for  the  use  of 
his  cattle.  At  a  short  distance  he  made  another  excavation 
or  well,  in  which  the  water  stood  somewhat  higher,  from  which, 
by  a  syphon,  he  brought  the  water  to  a  cistern,  from  which  he 
used  it.  The  defendant  did  the  same  thing  on  his  land  adjoin^ 
ing,  for  the  same  purpose,  which  caused  the  water  to  fall  in  the 
plaintiff's  reservoir,  so  that  it  did  not  supply  the  cistern ;  held 
that  no  action  lay ;  and  Oreenleaf  v.  Francis  (18  Pick.  117) 
was  dted  as  a  case  like  it  That  was  a  case  where  the  defend- 
ant dug  a  well  on  his  own  land,  in  consequence  of  which  the 
water  was  diminished  in  the  plaintiff's  well.  In  both  cases  it 
was  held  that  the  law  recognizes  no  title  to  water  in  the  earth, 
separate  from  the  soil.  This  is  the  extent  of  those  cases. 
{See  also  12  Mees.  4*  Welsby,  324 ;  5  Taunt.  99.)  The  case 
of  Norton  v.  Schdefield,  (9  Mees.  4*  Welsby,  665,)  is  the  most 
analogous  to  the  {Hresent  case  of  any  one  I  have  seen.  In  that 
ease  the  declaration  stated  that  the  plaintiff  had  a  certain  well 
and  pump,  and  that  the  defendant  was  possessed  of  adjoining 
premises,  and  that  he,  intending  to  injure  the  plaintiff,  erected 
a  cess-pool  so  near  the  well  and  pump  that  the  water  was  con- 
taminated and  rendered  useless,  by  the  oozing  out  of  the  soil 
and  filth  from  the  cess-pool.  The  case  was  disposed  of  upon  a 
question  of  pleading,  which  assumed  that  the  erection  of  the 
eess-po(d  was  a  nuisance.  In  Tyler  v.  Wilkinson  (4  Masofds 
R.  400,)  Judge  Story  defines  the  rights  of  riparian  owners  as 
follows :  ^  Prima  facie  every  proprietor  upon  each  bank  of  a 
river  is  entitled  to  the  land  covered  with  water  in  front  of  his 
bank,  to  the  middle  or  thread  of  the  stream,  or  as  it  is  com- 
monly expressed,  v^que  filum  aqua.  In  virtue  of  this  owner- 
ship, he  has  the  right  to  the  use  of  the  water  flowing  over  it 
in  its  natoral  current,  without  diminution  or  abstraction,  but 
strictly  speaking  he  has  no  property  in  the  water  itself,  but  a 
simple  use  of  it  while  it  passes  along.  The  oonsequenoe  of 
this  principle  is,  that  no  proprietor  has  a  right  to  use  the 
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water  to  the  prejudice  of  another."  If  one  proprietor  may  not 
make  any  use  of  the  water  to  the  prejudice  of  the  proprietors 
below  him,  certainly  a  person  with  no  rights  in  respect  to  the 
water,  or  rights  inferior  to  those  of  a  riparian  proprietor,  can- 
not be  allowed  to  do  so.  In  Howell  v.  McCoy^  (3  Rawle,  250,) 
it  is  said  that  "  a  person  has  a  right  to  so  much  of  the  water 
of  a  stream  running  across  his  land  as  is  needful  and  proper 
for  the  supply  of  his  tan  yard  and  mill,  and  is  bound  to  return 
the  water  so  diverted,  and  not  necessarily  used  and  consumed 
in  his  business,  without  unnecessary  waste  or  diminution,  into 
the  natural  channel  below,  and  that  he  is  bound  to  return  it 
without  polluting  or  poisoning  it  by  admixture  with  un- 
wholesome substances,  to  the  injury  of  the  owner  below.^  This 
is  upon  the  principle  that  every  person  entitled  to  the  use  of 
the  water  of  a  stream  is  entitled  to  receive  it  pure  and  uncon- 
taminated.  like  the  air,  it  is  common  to  all.  and  all  who  have 
occasion  and  a  right  to  use  it  in  any  particular  place,  are  en- 
titled to  receive  it  pure  for  use,  as  they  have  a  right  to  require 
that  the  atmosphere  they  breathe  shall  be  pure  and  free  from 
artificial  and  noxious  vapors.  The  maxim  of  the  law  is  "  aqua 
currit  et  debet  currere  ut  currere  solebatf^  to  which  should  be 
added — ^if  it  be  unlawful  to  add  to,  or  coin  a  new  maxim  in 
latin — the  words,  ^^pure  and  uncorruptible.^ 

It  can  make  ho  difference  with  the  principle,  by  whom  the 
waters  are  corrupted.  No  one  has  the  right  to  do  so  in  respect 
to  the  waters  of  fresh  water  streams,  so  essential  as  they  are  to 
the  health  and  comfort  of  man  and  beast,  so  indispensable  to 
life,  and  for  domestic,  agricultural  and  manufacturing  purposes. 
Any  person  interested  in  the  use  and  enjoyment  of  the  water 
of  a  running  stream  must  be  entitled  to  maintain  an  action  for 
any  special  injury  he  may  sustain  from  the  corruption  of  the 
water  by  any  other  person,  directly  or  indirectly,  whatever  may 
be  the  cause,  pretense  or  the  occasion.  This  rule  is  essential  to  a 
proper  regard  for  the  public  welfare  and  to  the  preservation  of 
the  public  health,  and  to  the  due  and  complete  enjoyment  of 
private  rights. 

I  think,  also,  that  gas  works  are  to  be  placed  in  the  class  of 
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erections  which  are  not  within  the  ordinary  and  nsnal  pnrposeB 
to  which  real  estate  is  applied ;  and  that  whenever  they  create 
a  special  injury  they  are  to  be  regarded  as  a  private  nnisancei 
for  which  an  action  will  lie  in  respect  to  the  special  injury,  like 
a  swine  stye,  (9  Rep.  59,)  a  lime  kiln,  (2  Black,  141,)  a  dye 
house,  {HntL  136,)  a  tallow  chandler,  a  furnace,  (Oo.  Car. 
570,)  a  brewhouse,  (R.  PaL  189,  Hutt.  186,)  a  smelting  house, 
(1  Roll  89,)  a  smith  forge,  {LuC.  70,)  a  livery  stable,  {CMce  v. 
Bergen,  2  Georgia  R.  425,)  or  a  tannery,  (17  Barb.  654.) 

In  this  case  the  defendants  could  probably  obviate  all  the 
damages  complained  of,  by  draining  off  the  water  of  the  Owasoo 
creek  from  their  lot.  This  I  think  they  are  bound  to  do,  if 
they  continue  their  works  on  their  present  lot.  In  the  case  of 
Stonehewer  v.  Farrar^  (6  Adol.  ^  ElliSj  N.  S.,  51  Eng.  Com. 
Law  R.  728,)  which  was  an  action  for  polluting  water,  it  was 
held  by  one  arbitrator,  to  whom  the  case  was  referred,  that  the 
defendants  should  take  all  proper  and  reasonable  precaution 
to  prevent  the  water  from  becoming  unfit  for  the  plaintiff's  use^ 
and  should  use  a  process  of  filtering  mentioned  in  the  answer, 
to  purify  it,  before  returning  it  to  the  stream.  If  proper  pre* 
caution  in  this  case  were  taken  to  keep  the  water  from  perco- 
latmg  into  or  through  the  soil  of  the  defendants'  lot,  the  injury 
complained  of  in  this  suit  would  be  obviated.  The  defendants 
are  bound  to  do  this  if  they  would  continue  the  works  where 
they  are  at  present,  within  the  maxim,  sic  tUere  tuo  ui  alienum 
noii  kedas. 

The  judgment  of  the  special  term  should  be  affirmed* 

[MoNROB  GncsRAL  TcMf,  September  1,  18S6.  T.  R.  StroHsi,  WsOet  and 
SmM,  Jutioee.] 
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Oontnkds  miHfc  al^js  be  oonstroed  in  reference  to  the  snbjeoi  matter  to  ^vfakk 
they  relate,  and  in  the  light  of  the  contemporaneoos  fkcts  and  circnmatanoea. 
Evidenoe  of  the  extrinsic  circumstanceB  existing  at  the  time  is  therefore  al- 
ways admissible,  not  to  contradict  the  written  agreement,  bnt  to  aid  in  iti 
interpMation. 

A  bailee  or  depositary  is  not  liable  to  an  action  until  demand  and  r^baaL 
Thereibre,  where  money  has  been  left  with  another  m  naked  deposit  for  tha 
benefit  of  the  owner,  the  latter  cannot  maintain  an  action  to  recover  it^  until  a 
demand  has  been  made  upon  the  depositary,  to  restore  it,  and  he  has  refbsed 
M>todo. 

APPEAL  by  the  defendant,  from  a  judgment  entered  at  a 
special  term.  The  complaint  alleged,  that  on  or  about  the 
i9th  day  of  Jane,  1854,  the  defendant  at  his  request  had,  and 
received  of  and  from  the  plaintiff,  to  and  for  the  use  of  the 
l^iatiff,  the  sum  of  two  hundred  dollars  in  money ;  that  after* 
Warde^  and  on  or  about  the  1st  day  of  Jnly,  1854,  and  on  divers 
i»kjs  and  tines  since  that  day  and  before  the  day  of  the  eom'> 
tnencement  of  this  action,  the  plaintiff  demanded  and  requested 
of  the  defendant  that  he,  the  defendant,  pay  the  said  money 
OTBt  to  him,  the  plaintiff;  and  that  the  defendant  then  promised 
to  pay  said  sum  over  to  said  plaintiff,  but  has  hitherto  failed 
tad  ne^ected  so  to  do,  and  ^ras  indebted  to  the  plaintiff  tbere^^ 
<br.  Whereupon  the  plaintiff  demanded  judgment  against  the 
deftttdant  for  two  h^tidired  dollars  and  interest  Aerton  from  the 
1st  day  of  July,  1854,  besides  costs. 

The  d^efendant,  by  his  answer,  denied  the  allegations  in  the 
complaint.  The  action  was  tried  at  the  Steuben  circuit|  in 
Mity,  1855^  before  Justice  Johnson,  and  a  jury. 

Seymour  F.  Denton  being  sworn  on  the  part  of  the  plaintiff, 
testified:  "I  live  in  Corning.  I  know  the  parties.  I  am  tel* 
ler  of  the  Bank  of  Coming.  I  received  some  money  from 
plamtiff  for  defendant,  June  29th,  1854.  I  was  agent  for  the 
defendant  at  that  time  to  receive  money  for  him.  The  paper 
produced  is  the  receipt  I  gave  for  the  money  at  the  time."  The 
counsel  for  the  plaintiffs  here  offered  and  read  in  evidence  the 
receipt  spoken  of  by  said  witness,  in  the  words  and  figures  fd 
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kfwiBg:  "Bee'd,  Ganung,  29th  Jqb^,  18H  of  John  CL  PhdpHi 
tvo  hundred  dollars,  which  ia  to  be  indorsed  on  contmct  No^ 
4Sij  giyen  by  Coming  &  Fellows  to  Deleter  Di^yis  for  tine 
SMth  halves  of  lots  9  d&  10,  in  Block  48  in  the  Tillage  of  Coanh 
ing,  whenever  said  contract  is  presented  to  me  by  said  Fhelpsi 
doly  assigned  to  him.  for  H*  W.  BosTunoK^ 

S»  F.  Dbnton,'' 
The  witness  then  cdntinned:  ''This  money  was  passed  to  de* 
fendaofs  aoeoiuit  in  the  bank,  but  he  has  never  drawn  it  ont." 
The  plaintiff  here  offered  to  show  that  at  the  time  of  pay« 
ment  of  the  money  and  giving  the  receipt,  the  plaintiff  said  he 
did  not  know  as  he  could  get  the  contract,  and  the  defendant 
promised  if  he  conld  not,  to  repay  the  money*  The  eaonsel  for 
the  defendant  objected  to  the  evidence,  on  the  ground  that  th# 
reeeipt  was  in  the  nature  of  a  ocntraet  in  writing,  and  could  not 
ba  dinged  or  contradicted  by  parol.  The  court  sastainod  th# 
•bjection  and  exchided  the  evidence.  The  witness  furtbeir 
stated :  ''The  plajmtiff  afterwards  requested  me  to  ask  tibe  de- 
(iindant  to  return  the  money — don't  know  when.  It  was  soon 
after  its  receipt,  say  a  month.  I  spoke  to  Hiram  about  it 
several  times.  I  presume  I  have  spoken  to  the  de&ndaJAt 
about  it.  I  have  talked  with  him  about  it  several  times.  I 
talked  with  the  defendant  about  the  plaintiff's  wanting  to  buy 
the  crigiaal  contract  from  the  defendant,  as  he  could  not  get 
the  Davis  contract.  I  don't  know  as  I  ever  asked  the  defend* 
ant  for  it  for  the  plaintiff.  The  plaintiff  asked  me  for  the  money 
several  times.    I  did  not  pay  it  back." 

Hiram  W.  Bostwick  2d,  a  witness  for  the  plaintiff,  testified: 
^I  am  clerk  in  the  Bank  of  Corning,  and  have  been  for  some 
time.  I  heard  a  part  of  Denton's  testimony.  I  recollect  the 
iust  of  the  plaintiff's  handing  in  the  $200  spoken  of.  I  reeol- 
leet  of  his  coming  in  several  times  and  asking  if  we  had  direc- 
tions to  pay  it  back  to  him.  The  plaintiff  requested  me  to  ask 
ike  defendant  font  the  money.  I  think  I  spoke  to  the  defend- 
ant about  it  I  don't  know  when  ;  a  month  or  two  after  tl^ 
money  was  left,  perhaps.  The  defendant  never  told  me  to  tell 
tiiaplaiBtiff  that  he  eenldnol  have  the  oontmet.    H^taUa* 
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to  tell  the  plaintiff  that,  with  his  peroiissioD,  he  would  indorse 
it  on  one  of  H.  G.  Phelps'  contracts  which  he,  the  defendant, 
held.  I  told  the  plaintiff  of  it,  and  he  said  he  guessed  his 
&ther  was  old  enough  to  take  care  of  himself.  This  was  about 
the  time  above  referred  to."  Horace  G.  Phelps,  a  witness  for  the 
plaintiff,  testified  :  "  Plaintiff  is  my  son.  I  had  a  conversation 
with  the  defendant  about  this  money,  in  the  early  part  of  last 
fall.  He  spoke  to  me  first ;  said  he  had  some  money  of  John's, 
and  John  wanted  it.  And  the  defendant  asked  me  if  I  would 
not  turn  it  on  my  Jackson  contract ;  said  it  was  $200.  He 
said  it  was  hard  times,  and  he  wanted  the  pay  on  my  contract 
I  told  him  I  had  nothing  to  do  with  that  money.  The  defendant 
said  nothing  about  this  money's  having  been  paid  in  by  the 
plaintiff  on  the  Dexter  Davis  contract.  He  said  nothing  about 
that  contract,  that  I  can  recollect."  The  plaintiff  here  rested 
his  case,  and  the  defendant's  counsel  moved  for  a  nonsuit,  on  the 
ground  that  no  cause  of  action  was  made  out.  (1.)  The  money 
was  paid  voluntarily,  to  be  applied  in  a  certain  way,  and  with  a 
full  knowledge  of  the  circumstance.  (2.)  The  money  was  paid 
in  pursuance  of  a  eontract  between  the  plaintiff  and  defendant, 
and  there  was  no  proof  of  any  breach  on  the  part  of  the  defend- 
ant. (8.)  The  evidence  did  not  establish  the  cause  of  action 
set  forth  in  the  complaint.  (4.)  There  was  no  proof  of  any 
demand  or  request  to  pay  the  money.  (5.)  There  was  no  proof 
of  any  promise  to  repay  the  money  to  the  plaintiff,  or  any  con* 
sideration  for  such  premise.  The  court  denied  the  motion ;  to 
which  decision  the  counsel  for  the  defendant  excepted.  The  de- 
fendant's counsel  then  recalled  as  a  witness,  Seymour  F. 
Denton,  who  testified ;  "  The  Dexter  Davis  contract,  referred 
to  in  the  receipt,  was  a  part  of  the  property  of  what  is  called 
the  Coming  Company,  of  which  the  defendant  was  one.  They 
divided  their  property  and  this  contract  fell  to  him,  and  he  has 
eontroled  it  ever  since.  At  the  time  this  money  was  paid,  the 
defendant  claimed  to  own  that  contract.  Th^  defendant  was 
not  present  at  the  time  the  money  was  paid."  The  witness 
being  cross-examined,  the  counsel  for  the  plaintiff  offered  to 
fthow  that  the  plaintiff  never  procured  the  said  Dexter  Davis 
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contract,  or  an  assignment  thereof.  The  defendant  objected  to 
the  eyidence,  npon  the  ground  that  it  was  immaterial  and  irrel^ 
eyant.  The  court  oyermled  the  objection,  and  admitted  the 
evidence  ;  to  which  the  defendant's  counsel  excepted.  Defend* 
ant's  counsel  then  admitted,  saving  his  exception  as  abovC)  that 
the  plaintiff  never  did  procure  the  Dexter  Davis  contract,  or  an 
assignment  thereof.  The  witness  further  stated :  "  The  plain- 
tiff wanted  to  get  Bostwick's  interest  in  the  contracts,  as  he  told 
me.  I  told  the  defendant  of  it.  He  said  he  would  get  advice, 
and  if  he  could  do  it  legally  he  would  do  it.  I  think  I  heard 
the  defendant  say  afterwards  that  he  had  no  objection  to  doing 
it  This  was  a  few  months  after  the  money  was  paid.  I  think 
I  heard  the  defendant  say  that  he  was  willing  to  apply  the 
money  on  old  Phelps'  contract."  The  defendant  here  rested ; 
and  the  court  charged  the  jury,  that  the  payment  of  the  $200 
by  the  plaintiff,  and  the  taking  the  receipt  read  in  evidence, 
was  a  special  deposit  of  money  to  apply  in  case  the  plaintiff 
should  get  the  contract  mentioned,  and  which  the  plaintiff  never 
got,  and  was  under  no  obligation  to  get,  and  that  the  plaintiff 
was  entitled  to  recover  the  money  with  interest  from  the  time 
of  the  demand  of  the  money,  and  directed  the  jury  to  find  a 
verdict  accordingly ;  to  which  charge,  and  each  particular  part 
and  direction  thereof,  the  defendant's  counsel  excepted.  And 
the  jury,  in  pursuance  of  such  directions,  found  a  verdict  for 
the  plaintiff  for  $210.52. 

George  B.  Bradley^  for  the  plaintiff. 

G.  T.  Spencer y  for  the  defendant 

By  the  Courts  E.  Darwin  Smith,  J.  Whether  the  defend- 
ant was  a  mere  depositary  of  the  $200  specified  in  his  receipt, 
or  had  an  interest  in  the  money,  was  a  question  of  fitct  upon 
the  true  construction  of  the  receipt,  in  view  of  the  extrinsic 
circumstances  existing  at  the  time  it  was  given.  Such  facts 
are  always  admissible  in  evidence,  not  to  contradict  the  in- 
stmment)  but  to  aid  in  its  interpretation.    Contracts  must 
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ftlways  be  conttriMd  in  reference  to  the  snbjeet  matter  towkteh 
they  relate,  and  in  the  light  of  the  eontemporaneove  &cta  aad 
eircametanoee.  The  fikots  in  eyidence  in  this  ease,  I  think^ 
would  have  warranted  the  jury  in  finding  that  the  $200  was 
left  with  the  defendant  in  naked  deposit  for  the  plaintiff's  owb 
benefit  and  use.  But  in  this  aspect  of  the  case^  which  was  the 
view  taken  by  the  judge  on  the  trial,  the  plaintiff  dearly 
was  not  entitled  to  recover  as  the  case  stood  when  the  xnotion 
was  made  for  the  nonsnit,  or  afterwards.  The  defendant  was 
not  liable  to  an  action  for  this  money  until  a  distinct  demand 
had  been  made  npon  him  personally  to  restore  it  to  the  plain- 
tiff and  he  had  refused  so  to  do.  Bostwick  does  not  appear  to 
have  asserted  any  title  to  the  money,  or  to  have  distinctly  re- 
fused at  any  time  to  pay  it  to  the  plaintiff.  He  asked  the 
plaintiff's  fishther  if  he,  the  plaintiff,  would  not  turn  the  amount 
on  his  (the  father's)  Jackson  contract.  Here  was  no  ass^tien 
of  title  to  the  money  or  refusal  to  pay  it  over,  and  it  appears 
t'^at  the  money  remained  in  his  hands,  not  used.  A  bailee  or 
depositary  is  not  liable  to  an  action  until  demand  and  rrfdsaL 
^  ^Edwards  an  BaUmmt9^  85,  87.  Brmon  v.  Caok^  9  John.  361. 
Eeardslee  v.  Ridiard9Qny  11  Wend.  26.)  The  plaintiff  should 
have  been  nonsuited,  or  the  question  in  respect  to  demand  and 
refusal  should  have  been  submitted  to  the  jury. 
New  trisJl  ordered ;  costs  to  abide  event 

[Monroe  Gkneral  Tcsm,  September  1,  ISSS.    T.  R.  £Vrofi^,  WtOm  sad 
Sm/Uhf  JusUces.] 
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lift  a  (dbnt  to  tike  and  itita  Miaooonnft  between  the  p«tSei,la 
loadioDftrtbediHolatlMi  of  a  joint  etock  compeaiy,  and  finr  an  aoomintlng 
among  the  a«K)oiatei,  under  the  2d  sabdivlsion  of  sec.  271  of  the  code,  U  the 
leferenoe  of  the  former  ooorts  of  equity,  such  as  was  always  made  to  a  mas- 
ter In  cases  of  accounting.  And  the  practice  of  the  court  of  chancery  in  respect 
Id  icfcreness  of  that  Mtaro,  is  stfn  in  fbrae  in  regatd  to  proceedings  befote 


Hence,  where  no  objections  are  made  belbre  a  reftree,  as  to  the  mode  of  proceed- 
ing, sad  no  exceptions  an  taken  to  his  report,  both  parties  are  concluded  by 
Qie  report,  and  neither  is  entitled  to  raise  any  question  in  respect  to  the 
delaSs  of  the  account,  on  the  hearing  of  the  cause  upon  the  referee's  report 
aadtbeprooOL  % 

fas  wu  ma  Mtioii  for  the  dissolation  of  a  joint  etock  com* 
pany  and  for  an  aoeonntiBg  among  the  assooiates.  After 
iaese  it  was  refSured  to  a  referee  to  tiJce  and  state  an  account 
between  the  parties  and  report  the  same,  with  the  proo^  to  the 
eoart.  Upon  the  coming  in  of  the  referee's  report  the  cause  was 
brought  to  a  hearing  on  such  report  and  the  proofs  accompany* 
nig  the  same,  and  a  decree  was  made  at  special  term  dissolraig 
the  assooiatioa  and  confirming  the  report  of  the  referee  in 
regard  to  the  aecounts,  with  a  few  alterations  and  corrections 
thereo£  From  so  much  of  the  decree  as  declared  a  balance 
due  from  Alva  Clark  to  the  association,  of  $784.48,  Olark 
appealed. 

E.  Vtm  Buren^  for  the  appellant 

D.  B.  Prouer^  for  the  respondent 

By  the  Oourty  E.  Darwin  Smith,  J.  The  reference  in 
this  case  to  take  and  state  an  account  between  the  parties,  was 
made  under  the  second  subdivision  of  section  271  of  the  code. 
The  reference,  under  this  subdimion,  is  the  reference  of  the 
old  courts  of  equity,  such  as  was  always  made  to  a  master 
in  cases  of  accounting.  The  practice  in  chancery  in  Such 
«ases  iTas  for  the  master  to  prepare  a  draft  of  his  report  and 
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deliver  it  to  such  parties  as  desired  it,  and  for  the  parties 
then  to  come  in  and  file  objections  to  sach  draft,  and  after 
argument  therenpon  the  master  made  his  final  report.  To 
this  report  either  party  who  had  filed  objections  could  take  ex- 
ceptions based  upon  such  objections.  {See  old  Chancery  RuUsj 
109, 110 ;  1  Barb.  Ch.  Prac.  547.)  These  exceptions  could 
be  brought  on  before  the  court  for  argument,  and  nothing  else 
in  the  accounts  came  up  for  reyiew  or  examiQation.  The  report 
of  the  master  was  final  and  conclusive  upon  all  parties,  in 
respect  to  all  such  matters,  after  the  expiration  of  the  order 
nisi.  That  practice,  so  far  as  relates  to  references  like  the 
one  in  this  case,  is  still  in  force  in  respect  to  proceedings 
before  referees.  Section  469  of  the  code,  and  the  present  rule 
of  this  court,  89,  expressly  retains  all  the  customary  practice 
in  chancery,  as  it  had  heretofore  existed  in  the  court  of  chan- 
cery, in  cases  not  provided  for  in  some  statute  or  other  rule. 
No  objection  having  been  taken  in  this  case  before  the  referee, 
and  no  exceptions  taken  to  his  report,  both  parties  are  con- 
cluded by  it,  and  neither  is  entitled  to  raise  any  question  in 
re9pect  to  the  details  of  the  account,  on  the  hearing  of  the  cause. 
In  this  view  of  the  rule  applicable  to  such  cases  there  is  noth- 
ing before  the  court  for  review  properly  brought  up  on  this 
appeal.  But  as  this  objection  was  not  raised  at  the  hearing  at 
special  term,  and  the  judge  did  consider  and  carefully  pass 
upon  the  whole  case,  the  objection  may  possibly  be  deemed 
waived.  In  this  view  I  have  looked  into  the  case,  and  it  seems 
to  me  that  ..complete  justice  has  been  done  between  these 
parties  by  the  referee  and  the  court  at  special  term,  with 
one  exception.  The  appellant  is  charged  in  his  account,  by 
the  referee,  with  the  sum  of  $450  as  received  of  Millbanks. 
This  sum,  it  clearly  appears,  was  received  in  £BbCt  by  the  firm 
of  Clark,'  Ketchum  &  Sharp,  of  which  the  appellant  A.  Clark 
was  a- member.  The  amount  should  not,  therefore,  have  been 
carried  into  the  account  of  the  appellant  Alva  Clark,  but  the 
$450  having  been  charged  to  him  it  should  have  been  credited 
back.  Three  hundred  dollars  of  this  amount  is  credited  back| 
leaving  him  charged,  by  the  mistake,  with  the  sum  of  $150.    The 
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eredit  on  Iub  aoootmt  ahould  have  been  $450,  instead  of  #300. 
The  decree  should  be  amended,  so  as  to  reduce  the  amount  of 
the  indebtedness  of  the  said  Alya  Clark  from  $787.43  to 
$587.43,  as  of  the  date  of  the  charge  against  him,  with  interest, 
and  in  all  other  respects  should  be  affirmed,  with  the  costs  of 
the  appeal,  to  be  paid  out  of  the  fund  in  the  hands  of  the 
receiyer. 
Decree  modified.    Oosts  to  be  paid  out  of  the  fund. 

[MowROE  General  Term,  September  1, 1856.    T.  R.  Strang,  WtUes  and 
Smith,  JiutioeB.] 


Wolcott  vs.  Meech. 


Where  it  was  alleged  in  the  oompkint  that  the  work  and  labor  for  which  the 
action  was  brought  was  performed  by  Jones  Wolcott,  and  the  testimony  showed 
that  his  real  name  was  Edwin  Jones  Wolcott;  Hddf  that  this  was  an  immsr 
terial  Tarianoe,  and  was  properly  disregarded  by  the  reforee. 

APPEAL  by  the  defendant  from  a  judgment  entered  at  a 
special  term,  upon  the  report  of  a  referee.  The  action  was 
brought  by  the  phuntiff,  John  Wolcott,  as  assignee  of  ^  Jones 
Wolcott,"  to  recover  for  work  and  labor  performed  by  the  latter 
for  the  defendant,  in  running  a  canal  boat  for  him,  during  the 
season  of  1848.  The  bill  of  particulars  furnished  by  the  plain- 
tiff was  for  the  ''labor  and  services  of  E.  Janes  Wolcott  in  run- 
ning canal  boat  for  defendant  for  7  months  and  IS 
per  month."  The  referee  reported  in  favor  o^ 
the  amount  claimed. 


George  B,  BrtuUetfy  for  the  plaintiff. 
Harris  ^  Courtney^  for  the  defendant. 

By  the  Courtj  E.  Darwin  Smith,  J.  In  the  complafSt  it 
is  claimed  that  the  work  and  labor  for  which  this  action  was 
brought  was  performed  by  Jones  Wolcott.  The  testimony  in 
the  case  shows  that  his  real  name  was  Edwin  Jones  Wolcott, 
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It  wu  objeoted  when  the  witnese  wia  called,  md  on  the  nx>ti(m 
for  %  nonsuit,  that  this  was  a  &tal  variance,  and  that  the  con- 
tract set  oQt  in  the  complaint  was  not  sastained  by  the  proof. 
The  reforee  disregarded  the  yariance,  and  I  think  yery  properly. 
Among  the  best,  if  not  the  best  provision  in  the  code,  is  section 
169,  which  is  as  follows :  ''  No  variance  between  the  allegations 
in  a  pleading  and  the  proof  shall  be  deemed  material,  unless  it 
have  actually  misled  the  adverse  party  to  his  prejudice  in  main- 
taining his  action  or  defense  upon  the  merits."  Immaterial  va- 
riances are  to  be  disregarded  on  the  trial,  or  the  court  may 
then  amend,  or  whenever  the  question  is  presented.  {Sees,  170, 
173  and  176.)  These  are  most  beneficent  provisions,  and  should 
be  liberally  construed  and  carried  out.  They  were  designed  to 
correct  a  great  evil  and  wrong  in  the  old  system,  the  turning  of 
a  party  out  of  court,  as  very  frequently  happened,  upon  slight 
and  non-essential  mistakes  in  pleading,  or  variances  between  the 
pleadings  and  the  proof.  The  defendant  in  this  case  could  not 
have  been  misled  by  the  mistake  in  the  name  of  the  witness ; 
for,  in  the  bill  of  particulars  given  in  the  cause,  the  labor  and 
services  are  stated  to  have  been  rendered  by  E.  Jones  Woloott, 
and  there  is  no  pretense  in  the  case  of  any  surprise  (m  this 
point.  On  the  merits  there  was  conflicting  evidence.  The  wit- 
ness, Jones  Wdcott,  and  the  defendant,  contradict  each  other  in 
many  points,  positively.  But  this  was  a  question  for  the  ref- 
eree, and  we  should  not  disturb  his  finding  on  such  a  point) 
more  than  we  would  the  finding  of  a  jury.  But  I  think  he  de- 
dded  it  right  There  was  considerable  corroborative  evidence  to 
sustain  Woloott  He  had,  confessedly,  worked  for  the  line  in 
which  the  defendant  was  a  large  proprietor,  and  he  had  not  been 
pud.  He  states  many  hcts  and  particulars  which  must  be  true, 
and  which  tend  to  confirm  his  testimony ;  while  the  testimony 
of  the  defendant  is  chiefly  in  the  turn  nU  ricordo  vein.  I  think 
substantial  justice  has  been  done  by  the  referee,  and  a  new  trial 

should  be  denied. 

Judgment  affirmed. 

pioMROs  OcHiRjLL  Tiftiii  September  1,  1866.    T.  R.  Btrcmg,  WlOm  aai 
SlsM,Jiisllim] 
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Wl«eaiiaiQtioiiivMorlglsillyeoiuiwDcsedi&Ajaittot'0O^^  ditoi*       ,  75h  s»7 

Mtimtfa*pla»€f  UUb  Uiwb,  aiidgfcy  the  nndftitJilrfag  reqafoed  bjy  lea  6» 
of  the  code ;  wbereapon  the  action  before  the  justice  was  diacoDtlniied,  and  a 
Dev  action  for  the  same  cause  was  commenced  in  the  oonnty  court,  by  a  snm* 
moos  and  complidnt  in  the  nsoal  form,  and  the  defondant  appeared  and  put 
in  an  auwer  denying  the  material  mattan  stated  in  the  complaint)  HM,Qml 
the  ■fpeaiaaoe  of  the  drthpdant  and  potting  in  an  auwer  by  him  witbrafe 
el^jecting  thai  the  Juisdiction  of  the  ooonly  court  did  not  appear  from  the 
sunmoDB  and  c<Hnp]aint,  was  to  be  deemed  a  waiver  of  that  ot\|ection,  and 
an  admission  that  the  case  was  within  the  jarisdiction  of  the  conrL 

BM  also,  that  the  mle  that  the  jurisdiction  of  an  inlbrfor  couit  must  appear    . 
vpoB  the  reooid,  does  not  neeeamrily  require  that  It  be  set  ovt  in  the  ooi»' 
plamt  and  sunmons  in  soch  a  case^ 

If  the  plaintiff,  on  recovering  at  the  circnit^  in  an  action  thns  commenced,  makes 
up  a  judgment  roll,  containing  all  the  papers  and  proceedings  from  the  com- 
mencement of  the  suit  before  the  justice  to  the  final  judgment  in  the  county 
court,  as  he  is  entitled  to  do,  under  the  28l8fc  section  of  the  oode,  the  noobI 
win  tfkaw  the  Jurledlollon  of  the  ooonty  oooxt,  upon  ite  ftcs. 

fiMice, «  iwnmona  and  complaint  in  the  oidinaiy  form,  without  any  reeitals  or 
aveiments  conforring  or  showing  jurisdiction,  are  a  sufficient  compliance  with 
the  statute,  and  the  jurisdictional  flusts  aJiunde  can  properly  be  proved  on  the 
trial,  or  presented  to  the  court  with,  or  as  a  part  of,  the  pleadings,  like  an 
oAr  under  sec.  d68  of  the  code. 

Akbovgh  consent  oannotconforjuiMiction,  yet  where  the  court  hasjuriadictian 
of  the  snlilect  matter,  consent  will  dispense  with  recitals  or  statements  in  the 
pleadings^  in  matters  of  mere  form. 

APPEAL  from  an  order  of  the  special  term  granting  a  new 
trial.    See  12  Haward^s  Pr.  Rep.  871,  where  the  &ct8 
are  fiilly  stated. 

C.  D.  LawtoHj  for  .the  plaintiffs. 

J.  ITeOtrig^,  for  the  defendant 

Bf  the  Court,  E.  Darwin  Smith,  J.  ^e  ooontj  coirti  as 
o^anised  under  the  eonttitvtbn  of  1846,  is  cenfessedly  a  eonrt 
ef  gpiscial  and  limited  jnrisdietion.  (Frees  v.  Fbrdy  H  SeUenj 
176.  Kunddfr.  ThaJhnmer,  2  Keman,  598.)  Th«  jvif- 
ef  siwh  oowti  onut  ahrays  appctr  upon  tlia  noosd. 
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{Idem.  Werner  y.  Bank  of  North  America^  4  DallaSj  8« 
Bloom  V.  Burdick,  1  Hill,  139.  17  Wend.  488.  21  id.  40.) 
The  rale  thus  stated  has  relation  chiefly  to  the  record  of  the 
inferior  court  when  brought  before  a  superior  court  for  review, 
or  when  questioned  in  some  collateral  proceeding.  The  ques- 
tion of  jurisdiction  may  always  be  raised  in  the  inferior  court 
itself,  and  whenever  and  wherever  elsewhere  its  judgment  is 
sought  to  be  enforced.  But  in  this  case  there  is  no  judgment, 
and  no  final  record  of  the  proceedings  of  the  county  court  has 
been  made;  and  the  case  in  this  court  is  in  the  precise  shape, 
and  is  to  be  considered  and  decided  in  respect  to  the  question 
of  jurisdiction,  as  though  it  were  before  the  county  court  in 
fact,  and  we  were  sitting  for  its  decision  in  the  county  court 
The  learned  judge  who  tried  this  cause  at  the  circuit  treated  it 
there  precisely  as  he  would  have  done  in  this  court  upon  writ 
of  error  or  appeal.  He  applied  the  rule  that  the  jurisdiction  of 
all  inferior  courts  must  appear  upon  the  record ;  holding  that 
the  pleadings  must  show  the  jurisdiction  upon  their  face,  and 
that  the  omission  in  that  particular  could  not  be  supplied  or 
amended.  It  seems  to  me  that  the  learned  judge  was  mistaken 
in  this  view  of  the  case,  and  in  several  of  his  rulings  relating 
to  this  point  of  jurisdiction.  The  counsel  for  the  plaintiff 
stated,  in  his  opening,  that  the  action  was  originally  commenced 
in  a  justice's  court ;  that  the  defendants  put  in  a  plea  of  title 
before  the  justice,  and  gave  the  undertaking  required  by  section 
56  of  the  code.  That  thereupon  the  action  was  discontinued 
before  the  justice,  and  this  action,  for  the  same  cause  of  action, 
was  in  due  time  commenced  in  the  county  court,  pursuant  to 
the  statute.  From  this  statement  it  clearly  appeared  that  the 
cause  of  action  was  one  of  which  the  county  court  had  juris- 
diction, both  of  the  person  and  the  subject  matter.  The  de- 
fendant had  appeared  in  the  action  and  had  put  in  an  answer 
denying  the  material  matters  stated  in  the  complaint  As  the 
subject  matter  of  the  action  was  or  might  be  within  the  juris- 
diction of  the  county  court,  it  seems  to  me  that  the  appear- 
ance of  the  defendant,  and  answering  without  objection  as  to 
the  question  of  juxisdiction,  should  be  deemed,  in  that  stage  of 
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the  suit,  a  Traiver  of  the  point  that  the  jarifldiction  should  ap- 
pear in  the  sammons  and  complaint,  and  an  admission  that 
the  case  was  within  the  jurisdiction  of  the  court.  Consent,  of 
course,  could  not  confer  jurisdiction ;  but  where  the  court  has 
jurisdiction  of  the  subject  matter,  consent  could  dispense  with 
recitals  or  statements  in  the  pleadings  in  matters  of  mere 
form.  This  was  a  case  confessedly  of  jurisdiction  in  fact, 
and  the  only  difSculty  at  the  circuit  was  one  of  mere  form. 
For  the  purpose  of  the  trial,  I  think  that  the  question  of 
form  should  have  been  deemed  waived,  or  it  should  be  held 
that  after  issue  such  a  question  should  not  be  entertained  at 
the  trial.  But  the  role  that  the  jurisdiction  of  an  inferior 
court  must  appear  upon  the  record,  does  not  necessarily  require 
that  it  be  set  out  in  the  complaint  and  summons  in  a  case 
like  this.  This  suit,  for  the  purpose  of  jurisdiction,  should 
be  deemed  to  have  been  commenced  in  the  justice's  court 
The  record  of  the  case,  when  made  up,  should  contain  the 
preliminary  proceedings  conferring  jurisdiction  upon  the  county 
court.  This  would  be  proper  at  all  times,  and  necessary  un- 
less the  summons  and  complaint  contained  recitals  of  those 
fiusts.  The  plaintiff  had  the  right  to  file  with  the  clerk  of  the 
county  the  summons  of  the  justice,  the  pleadings  before  him, 
and  the  defendants'  undertaking,  and  have  them  compose  part 
of  the  judgment  roll.  They  were  part  of  the  papers  "  neces- 
sarily affecting  the  judgment:'  (See  i  281  of  the  Code.)  If 
the  plaintiff  had  recovered  at  the  trial,  and  had  made  up  a 
judgment  roll  containing  all  the  papers  and  proceedings  from 
the  commencement  of  the  suit  before  the  justice  to  the  final 
judgment  in  the  county  court,  as  he  was  entitled  to  do  under 
the  above  mentioned  section  (281)  of  the  code,  no  court  of 
review  could  say  that  the  record  did  not  show  the  jurisdiction 
of  the  county  court  upon  its  face.  If  this  is  so,  it  was  not 
essential  that  the  pleading  should  contain  recitals  or  averments 
conferring  or  showing  jurisdiction.  The  action  is  to  be  com- 
menced by  "  summons  and  complaint  in  an  action  in  the  county 
court  for  the  same  cause  of  action  in  which  the  plaintiff  declared 
befim  the  justice.''    (CSocfe,  »  56,  60.)    <'And  the  answer  of 
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the  defendant  shall  set  up  the  same  defense  only  whieh  he 
made  before  the  jastice."  {Idem.)  The  sections  of  the  code 
relating  to  this  proceeding  in  the  justice's  court  and  county 
court,  {see  ii  55  to  62,)  all  treat  the  action  in  the  county  court 
as  a  virtual  continuation  of  the  suit  in  the  justice's  court  The 
action  in  the  county  court  is  for  the  eame  cause  cf  actiany  and 
the  pleadings  are  to  be  substantially  the  same,  (19  Wend.  128,) 
only  as  necessarily  yaried  to  conform  to  the  style  and  practice 
of  the  court  (McNamara  v.  Biteley^  4  Howard^  44.  1  Code 
Rep.  N.  S.  27.  5  Howard,  4M.  6id  320.  7  id.  404.)  In 
this  view  of  the  case  the  summons  and  complaint  in  tiiis 
action  complied  with  the  statute^  and  the  jurisdictional  frets 
aliunde  could  properly  be  proved  on  the  trial  or  presented  to 
the  court  with,  or  as  part  o^  the  pleadings,  like  an  offer  uih 
der  section  868  of  the  code.  The  point  that  the  l^islatore 
could  not  confer  jurisdiction  of  such  cases  upon  the  coun^ 
court,  is  not  well  taken.  This  authority  is  expressly  given  to 
the  legislature  in  section  14  of  the  new  constitution,  article  & 
I  fully  concur  with  my  brother  Welles  in  his  views  up<m  the 
whole  case,  and  think  with  him  that  a  new  trial  should  be  had. 
Judgment  of  special  term  affirmed,  and  new  trial  ordered. 

[Monroe  General  Term   September  1    1856.     T.  R.  Strong,  W^EUm  and 
Smithy  Jttstioes.] 


Spencer  vs.  Babcock. 

TbB  iBrfgnor  of  the  demand  on  which  an  action  Is  brought,  ia  a 
witoew  for  the  plahitur. 

Parol  eTidence  is  alivays  admiasible  to  apply  a  written  contract  to  the  flietB,  or 
to  show  the  extrinsic  facts  to  which  the  contract  relateSi  and  ita  practical  exe- 
cution in  lefisrence  to  snch  fkcts. 

In  an  action  l^  S.  as  the  assignee  of  a  demand  held  br  A.  against  B.,  pceeT  \if 
the  delbndant  that  he  and  A.  had  been  partoen  In  tnde,  and  that  A.  was  iDr 
debtcd  to  B.  on  an  unadjnsted  account,  to  a  large  amount^  arising  out  of  their 
partnership  dealings,  and  that  the  liability  of  the  defendant  for  which  the  suit 
was  brought,  was  connected  with  the  partnenhip  tnmsactiaDS,  Is  i 
In  support  ofa  couuter-daim  set  up  in  the  i 
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A  ocnmtflr^tolm  to  be  valid,  wider  the  oode,  nnut  be  a  claim  againat  the  plain- 
tiff <»  the  record.  The  right  to  set  up  a  connter-daiiBi  against  the  anignee, 
after  the  aasigDment  of  a  thing  in  action,  is  not  resenred  or  given  in  any  part 
of  the  code. 

Ifhere  a  oonnter-claim,  let  vp  In  an  answer,  was  embraced  in  five  diflbrent  spe- 
d6oalioDB,  nmnbeied  as  Ihre  separate  defboses,  neither  of  which,  alone,  was  a 
deftose ;  HM^  that  the  counter-claim  was  not  properly  stated. 

Each  defense  or  counter-claim  should  be  a  complete  single  defense,  of  itself, 
without  reference  to  others. 

A  defense  cannot  be  made  out,  in  pleading,  by  connecting  two  or  more  separate 
defeusea  together,  any  mors  than  it  could  fermeriy,  by  connecting  together 
wo  or  mote  spedal  pleas,  each  insoffident  of  itself 

APPEAL  by  the  defendant  firom  a  judgment  entered  upon  the 
report  of  a  referee*  The  oomplaint  alleged,  that  on  or  abont 
the  first  day  of  April,  1849.  the  defendant,  for  the  purpose  of 
proeoring  a  credit  for  one  Marcus  M.  Wheelock  in  the  purchase 
of  goods  and  merchandise  of  one  William  J.  Arnold,  and  in  con- 
sideration of  such  credit  to  be  given  to  the  said  Wheelock  by 
aaid  Arnold,  made,  executed  and  delivered  to  said  Arnold,  as 
security  for  the  payment  of  such  purchase  of  goods  and  mer- 
chandise, as  he  the  said  Wheelock  should  make  of  the  said 
Arnold,  a  guaranty  or  agreement  in  writing,  in  the  words  and 
figures  following,  to  wit :  "In  consideration  of  the  sum  of  one 
dollar  to  me  in  hand  paid,  I  do  hereby  agree  to  pay  or  cause  to 
be  paid  to  William  J.  Arnold,  his  heirs  or  his  assigns,  such  sums 
and  amounts  as  Marcus  M.  Wheelock  shall  trade  or  cause  to  be 
traded  at  the  store  of  said  Arnold  firom  the  date  hereof,  until  I 
may  forbid  more  goods  being  delivered  upon  the  conditions  of 
this  consideration.  The  amount  so  accruing  may  be  applied  on 
a  certain  contract  between  Balph  Babcock  and  William  J.  Ar- 
nold for  lot  No.  4,  in  block  65,  in  the  village  of  Coming ;  said 
article  bearing  date  September  28, 1844,  or  in  payment  to  Bab- 
cock d:;  Arnold,  by  W.  J.  Arnold,  through  the  undersigned,  for 
stock  of  goods,  as  described  in  the  annexed  contract.  • 

(Signed,)  Ralph  Babcock. 

Dated  Coming,  April  1st,  1849." 

The  plaintiff  further  alleged,  that  after  the  said  first  day  of 
April,  1849,  and  before  the  assignment  hereinafter  mentioned, 


328  OASES  IN  THE  SUPREME  OOUBT. 

Spenoer  v,  Baboock. 

the  said  Marcns  M.  Wheelock  traded,  and  cansed  to  be  traded, 
at  the  store  of  said  Arnold,  the  sum  of  $4292.01,  in  which  snm 
the  said  Wheelock  was  at  the  time  of  said  assignment  indebted  to 
said  Arnold  for  the  goods  and  merchandise  so  traded,  cansed 
to  be  traded,  sold  and  delivered  by  said  Arnold  to  Wheelock. 
And  that  on  the  21st  day  of  August,  1850,  the  said  William  J. 
Arnold  duly  assigned  to  the  plaintiff  the  said  account  and  de> 
mand  of  $4292.01,  together  with  the  said  agreement  or  guar- 
anty of  the  said  Babcock,  for  the  benefit  of  certain  creditors  of 
the  said  Arnold,  and  that  the  said  sum  of  $4292.01  has  not 
been  paid  either  by  said  Wheelock  or  said  Babcock,  except  the 
sum  of  $1877.07,  which  has  been  applied  on  the  said  contract 
for  said  lot  No.  4,  nor  has  the  same  been  applied  on  the  con- 
tract in  payment  for  stock  of  goods  mentioned  in  saidagreementi 
and  that  the  sum  of  $2914.94,  with  interest  on  $865.97  from 
October  Ist,  1849,  and  on  $2048.97  from  April  1st,  1850,  re- 
mains due  and  unpaid.  The  plaintiff  therefore  demanded  judg- 
ment against  the  defendant  for  the  said  sum  of  $2914.94,  with 
interest  on  $865.97  from  October  1st,  1849,  and  on  $2048.97 
from  April  Ist,  1850,  besides  costs. 

The  defendant,  in  his  answer,  1.  Admitted  that  he  made,  ex- 
ecuted and  delivered  the  agreement  signed  by  him  and  set  forth 
in  the  complaint,  dated  April  1st,  1849,  but  he  denied  that  he 
made  said  agreement  for  the  purpose  of  procuring  credit  for 
Marcus  M.  Wheelock  in  the  purchase  of  goods  and  merchandise 
of  William  J.-  Arnold,  or  that  the  defendant  made,  executed  and 
delivered  said  agreement  to  Arnold  as  security  for  the  payment 
of  such  purchase  of  goods  and  merchandise  as  the  said  Wheelock 
should  make  of  said  Arnold.  That  said-  agreement  was  made 
and  delivered  for  the  purpose  of  creating  an  original  claim 
against  said  defendant  in  fi&vor  of  Arnold,  for  such  goods  and 
merchandise  as  Arnold  should  deliver  to  Wheelock  upon  the 
credit  of  the  defendant,  upon  the  strength  and  by  reason  of  said 
agreement,  without  reference  to,  and  independent  of,  the  credit 
of  said  Wheelock.  And  that  Arnold  then  being  indebted  to  the 
defendant  upon  certain  contracts  hereinafter  set  forth,  in  sums  due 
and  to  become  due,  and  for  goods  and  merchandise  sold,  and 
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money  paid,  laid  oat  and  expended,  due  and  to  become  due,  the 
Baid  agreement  was  also  made  for  the  purpose  of  having  the  said 
Arnold's  claim  for  such  goods  and  merchandise  as  he  should  de* 
liver  to  Wheelock  by  reason  of  said  agreement,  applied  upon 
said  claims  of  the  defendant  against  Arnold.  2.  And  the  an- 
swer further  stated,  that  heretofore  the  plaintiff  brought  an  ac- 
tion against  the  said  Marcus  M.  Wheelock  in  the  supreme  court, 
to  recover  for  the  same  goods  and  merchandise  mentioned  and 
referred  to  in  the  complaint  in  this  action,  and  every  part  there- 
of, and  to  recover  for  which  this  action  is  brought.  And  that 
since  the  commencement  of  this  action,  and  on  the  tenth  day  of 
November,  1858,  the  plaintiff  recovered  a  judgment  in  said 
court  against  said  Wheelock  in  that  action  for  the  same  goods 
and  merchandise  that  are  mentioned  and  referred  to  in  the  com- 
plaint in  this  action,  and  every  part  thereof  and  to  recover 
for  which  this  action  is  brought;  that  said  recovery  against  said 
Wheelock  was  for  or  about  the  sum  of  $5468.12,  including 
costs.  And  that  by  reason  of  said  former  recovery  against  said 
Wheelock,  the  plaintiff  ought  not  to  have  or  maintain  this  ac- 
tion. 8.  The  answer  further  alleged,  that  after  the  execution 
and  delivery  of  said  agreement,  the  defendant  forbid  and  di- 
rected Arnold  and  his  clerks  not  to  deliver  any  goods  and  mer- 
ehandise  to  Wheelock  upon  said  agreement,  except  such  as  were 
to  be  used  by  Wheelock  at  or  about  a  certain  steam  saw-mill 
in  the  town  of  Coming,  in  Steuben  county,  or  in  or  about  the 
business  thereof  or  by  the  hands  of  said  Wheelock  engaged  in. 
or  about  said  mill,  in  conducting  the  business  thereof.  That 
said  defendant  bad  been  informed  and  believed  that  Arnold  and 
his  clerks,  after  the  defendant  forbid  and  directed  them  as  afore- 
said, delivered  goods  and  merchandise  to  said  Wheelock,  that 
were  not  to  be  used  by  Wheelock  or  his  hands  in,  at  or  about 
said  mill,  or  the  business  thereof,  or  by  the  hands  engaged  in 
the  business  thereof,  and  contrary  and  widiout  reference  to  said 
directions  of  the  defendant  as  aforesaid,  and  that  some  of  the 
goods  and  merchandise  mentioned  and  referred  to  in  said  com- 
plaint, and  for  which  this  action  was  brought,  were  so  delivered 
by  Arnold  and  his  clerks  to  Wheelock,  and  without  reference  to 
YoL.  XXTT,  42 
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mid  directions  of  the  defendant  giren  as  aforesaid,  and  which 
were  not  used  in^  at  or  about  said  mill}  or  by  the  hands  engaged 
in  and  abont  the  business  •thereof.  4.  And  the  answer  fiuther 
alleged,  that  the  defendant  had  not  knowledge  or  information 
sufficient  to  form  a  belief,  that  after  the  first  day  of  April,  184d| 
and  before  the  pretended  assignment  to  the  plaintiff  alleged  in 
the  complaint,  Wheelock  traded,  and  caused  to  be  traded,  at  the 
store  of  Arnold,  the  sum  of  $4292.01,  or  that  Wheelock,  at  the 
time  of  the  alleged  assignment,  was  indebted  to  Arnold  in  the 
sum  aforesaid,  or  any  other  sum,  for  the  goods  and  merchandise 
traded,  caused  to  be  traded,  sold  and  delivered  by  said  Arnold 
to  said  Wheelock,  as  alleged  in  the  complaint.  5.  The  answer 
further  stated,  that  the  defendant  had  not  knowledge  or  infor- 
mation sufficient  to  form  a  belief,  that  on  the  21st  day  of  Au- 
gust, 1850,  or  any  other  time,  the  said  Arnold  assigned  to  the 
plaintiff  the  alleged  account  and  demand  of  $4292.01,  or  any 
other  sum,  together  with  the  agreement  of  the  defendant  set 
fbrth  in  the  complaint  for  the  benefit  of  certain  creditors  of  the 
said  Arnold,  or  that  the  alleged  sum  had  not  been  paid,  except 
the  sum  of  $1877.07,  as  alleged  in  said  complaint.  6.  And 
the  answer  further  stated,  that  the  contract  for  the  sale  of 
stock  of  goods  referred  to  in,  and  annexed  to,  said  agreement^  was 
as  folbws :  "  Articles  of  agreement  made  this  first  day  of  the 
April,  1849,  between  Ralph  Babcock  and  William  J.  Arnold,  of 
the  firm  of  Babcock  d&  Arnold,  at  Coming,  Steuben  county,  and 
state  of  New  York,  of  the  first  part,  and  William  J.  Arnold  of 
the  place  aforesaid,  of  the  second  part  The  parties  of  the  first 
part  sell  to  the  party  of  the  second  part  their  goods,  wares  and 
furniture  in  the  store  at  Coming,  as  per  inyoice  of  this  date, 
amounting  to  $995.85,  deducting  therefirom  twenty-fiyeper  cent 
firom  the  first  cost  of  goods,  making  the  net  amount  $746.8% 
and  the  parties  of  the  first  part  do  further  sell  to  the  party  of 
the  second  part  twenty  bushels  dried  apples  at  81i  cents  per 
bushel,  and  nine  barrels  mess  pork  at  $14.50  per  barrel,  making 
total  amoont  of  net  sales  $898.64,  and  the  parties  agree  that 
said  amount  shall  be  paid  in  two  equal  payments  of  $446.82^ 
The  payments  to  be  made  at  six  and  twelre  mantha  firon  this 
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data,  interest  allowed  on  last  payment  after  six  months,  and  on 
amount  of  p(»k  and  i4;)ple8  from  this  date^  And  the  party  of 
the  seoond  part  does  hereby  agree  to  pay  the  parties  of  the  first 
part  the  sam  of  $893.64,  in  two  equal  payments,  the  one  in  six 
and  the  other  in  twelve  months  firom  this  date,  as  above  specified. 
Dated  Corning,  April  1st,  1849. 

Ralph  Babcock, 
W.  J.  Arnold, 
Firm  of  Baboock  A  Arnold.^' 
That  the  sums  to  be  paid  by  the  terms  of  the  contract  last 
above  mentioned  and  set  forth  had  not  been  paid,  and  that  at 
the  time  of  the  alleged  assignment  the  said  Arnold  was  indebt^ 
ed  to  the  defendant  therefor,  and  interest  thereon.  7.  The 
answer  further  alleged,  that  on  the  15th  day  of  June,  1849,  the 
said  William  J%  Arnold  and  the  defendant  executed  an  agree^ 
ment  in  writing,  under  seal)  as  follows,  to  wit :  ^  Tbia  agree* 
ment  between  W.  J.  Arnold  and  Ralph  Babcock,  made  this  15th 
day  of  June,  1849,  witnesses  that  it  is  mutuaUy  agreed  by  and 
between  the  said  parties  that  all  notes,  bills  and  demands  of 
whatever  kind  the  same  may  be,  now  due  or  to  become  due,  firom 
any  person  or  persons,  to  the  firm  of  Babcock  d&  Arnold,  arising 
in  the  prosecution  of  their  partnership  business,  shall  be,  and 
the  same  are  hereby  transferred  to  the  said  Babcock  by  the 
said  Arnold,  as  entirely  and  completely  as  the  said  Arnold  is 
able  so  to  do.  And  the  said  Babcock  is  fully  authorised  and 
empowered  by  the  said  Arnold  to  receive  payments,  to  sue  for, 
and  to  do  and  perform  every  act  in  and  about  the  said  notes, 
bills  and  demands,  necessary  for  the  collection  thereof  in  his  own 
right  and  name^  as  fully  as  if  the  said  notes,  bills  and  demands 
had  always  been  the  property  of  the  said  Baboock.  And  the 
said  Baboock  agrees  to  take  the  said  notes,  bills  end  demands, 
as  above  provided,  and  to  render  a  just  and  true  account  to  the 
Bud  Arnold,  for  the  share  of  the  said  Arnold  in  the  same.  In 
witness  whereof  we  have  hereunto  set  our  hands  and  seals  this 
16th  day  of  June,  1849.  W.  J.  Arnold,  [l.  s.] 

R.  Babcock.     [l.  s.] 
naiat  the  time  of  the  execution  of  said  agreement  set  ferth 
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in  Baid  complaint,  there  was  dne  and  unpaid,  and  still  remains 
dne  and  unpaid  on  the  notes,  bills  and  demands  assigned  by  said 
Arnold  to  the  defendant,  by  the  terms  of  the  agreement  last 
above  set  forth,  abont  the  sum  of  three  thousand  dollars,  which 
the  defendant  would  also  set  off  and  recover  in  this  action. 
8.  The  answer  further  alleged,  that  previous  to  the  first  day 
of  April,  1849,  the  said  William  J.  Arnold  and  the  defendant 
had  been  partners,  doing  business  together  under  the  partner- 
ship name,  style  and  firm  of  Babcock  &  Arnold,  and  that  on  the 
said  first  day  of  April,  1849,  said  partnership  and  firm  were 
dissolved.  That  at  the  time  of  the  execution  of  the  said  agree- 
ment of  the  defendant  set  forth  in  the  complaint,  there  was  dne 
from  said  Arnold  to  the  defendant,  on  the  contract  between  the 
defendant  and  said  Arnold  for  lot  No.  4,  in  block  No.  65,  re- 
ferred to  in  said  agreement  set  forth  in  the  complaint,  the  sum  or 
about  the  sum  of  $1356.85,  and  that  the  same  has.  not  been 
paid,  which,  with  interest  thereon  from  that  time,  would  be  set 
off  and  applied  upon  the  plaintiff's  claim  in  this  action.  9.  And 
the  answer  further  showed,  that  at  the  time  of  the  dissolution 
of  the  firm  as  aforesaid,  Arnold  was  indebted  to  the  firm  of 
Babcock  &  Arnold,  in  or  about  the  sum  of  $2000,  for  goodS) 
wares  and  merchandise  taken  by  and  sold  to  him  at  his  request, 
and  for  money  before  then  had  and  received,  lent  and  advanced, 
paid,  laid  out  and  expended  at  the  request  of  said  Arnold,  which 
still  remained  due  and  unpaid,  and  which,  together  with  interest 
thereon,  the  defendant  would  set  off  and  recoup  in  this  action. 
10.  The  answer  further  stated,  that  the  said  firm  was  a  mercan- 
tile one.  That  at  the  time  of  the  alleged  assignment  to  the 
plaintiff,  the  copartnership  accounts  and  dealings  of  the  said  co- 
partners were  and  still  are  unadjusted  and  unsettled,  but  that  upon 
such  dealings  and  settlement  of  such  accounts,  there  was  before^ 
and  at  the  time  of  the  alleged  assignment,  and  still  is,  a  balance 
due  from  the  said  Arnold  to  the  defendant  of  about  the  sum  of 
six  thousand  dollars,  over  and  above  the  just  share  and  propor- 
tion of  said  Arnold,  for  money  had  and  received,  goods,  wares 
and  merchandise,  taken  by  and  sold  and  delivered  to  said  Ar- 
nold by  said  firm,  and  tat  money  before  then  jndd,  laid  out  and 
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expended  by  defendant,  upon  and  in  satisfaction  of  debts  dne 
from  and  owing  by  the  said  firm,  and  for  money  lent,  advanced, 
paid,  laid  ont  and  expended  by  defendant  to,  for  and  on  account 
of  said  firm.  And  the  defendant  asked  that  the  partnership 
dealings  and  accounts  be  stated  and  settled,  and  that  so  much 
of  the  amount  due  him  thereon  be  set  ofi*  and  recouped  against 
the  demand  of  the  plaintiff,  to  be  established  upon  the  trial,  as 
should  be  sufficient  to  satisfy  the  same.  11.  The  answer  further 
showed,  that  the  said  Arnold,  at  and  before  the  alleged  assign*- 
ment  to  the  plaintiff,  was  further  indebted  to  the  defendant,  in 
the  further  sum  of  twenty  dollars,  for  one  cow,  before  then  sold 
and  delivered  by  defendant  to  said  Arnold,  at  his  request.  And 
that  all  of  the  said  sums  above  mentioned  remained  unpaid,  and 
the  defendant  would  set  ofi*  and  recoup  so  much  thereof  as  should 
be  sufficient  to  satisfy  any  demand  of  the  plaintiff,  to  be  estab- 
lished upon  the  trial. 

The  several  matters  alleged  in  the  answer  were  put  in  issue 
by  a  reply. 

The  cause  was  tried  before  a  referee.  At  the  close  of  the 
plaintiff's  testimony,  the  defendant's  counsel  moved  that  the 
plaintiff  be  nonsuited,  on  the  grounds,  1.  That  the  plaintiff 
had  not  made  out  a  cause  of  action.  2.  That  the  goods  delivered, 
were  not  delivered  upon  the  agreement  made  by  the  defendant^ 
and  dated  April  1st,  1849^  the  goods  having  been  delivered 
upon  the  credit  of,  and  charged  to,  Marcus  M.  Wheelock,  and 
not  to  the  defendant.  8.  That  the  plaintiff  having  recovered  a 
judgment  for  the  same  goods  against  Marcus  M.  Wheelock,  as 
appeared  and  was  admitted  by  the  pleadings,  such  recovery  was 
a  bar  to  a  recovery  against  the  defendant  therefor ;  the  said 
agreement  of  the  defendant  not  being  collateral  to  the  liability 
rf  Wheelock.  The  referee  denied  the  motion,  and  the  defend- 
ant's counsel  excepted  to  his  decision.  The  defendant's  counsel 
then  offered  to  prove  that,  before  and  at  the  time  of  the  execution 
and  delivery  of  the  assignment  by  Arnold  to  the  plaintiff,  there 
was  an  unadjusted  and  unsettled  partnership  dealing  and  ac- 
count between  iaid  Arnold  and  the  defendant,  (who  had  been 
copartners ;)  that  upon  sncli  deaUng  there  was  then  and  still 
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was  a  balance  due  from  said  Arnold  to  the  defendant  of  $6000, 
for  money  had  and  received  by  said  Arnold,  and  for  goods  sold 
and  deliyered  to  him  by  said  firm  of  Babcock  &»  Arnold,  and 
for  money  before  then  paid,  laid  out  and  expended  by  the  de- 
fendant upon  and  in  satis&ction  of  debts  dne  and  owing  by  said 
firm  to  divers  individuals,  and  for  money  lent,  advanced,  paid, 
laid  out  and  expended  by  defendant  to,  for  and  on  acooont  of 
said  firm,  as  set  up  and  alleged  in  defense  No.  10,  in  the  answer 
of  the  defendant.  And  the  defendant  also  offered  to  prove  all  the 
matters  and  things  alleged  in  said  defense  No.  10,  in  said  an- 
swer, as  therein  alleged.  The  plaintiff's  counsel  objected  to  the 
evidence  thus  offered  in  each  of  said  propositions  respectiyely. 
1.  Because  a  claim  growing  out  of  partnership  relations  before 
an  account  stated  is  not  a  subject  of  set-off,  and  because  there 
was  not  enough  in  the  answer  to  call  for  a  partnership  account 
to  be  stated  and  settled.  2.  Because  the  counter-claim  was  not 
against  the  plaintiff  in  this  suit.  3.  Because,  before  a  partner* 
ship  account  could  be  stated  and  settled,  Arnold  should  be  made 
a  party.  4.  Because  the  debt  of  Arnold  to  the  firm  of  Babcock 
&  Arnold  could  not  be  assigned  to  Babcock,  so  as  to  authorise 
Babcock  to  maintain  an  action  against  Arnold  upon  it. 

Which  objection  was  sustained  by  the  referee,  and  the  evi- 
dence rejected ;  to  which  decision  the  defendant's  counsel  ex- 
cepted. The  evidence  here  closed ;  and  the  referee  made  his 
report,  whereby  he  found  for  the  plaintiff  for  $3881.82. 

G.  T.  Spencer,  plaintiff  in  person. 

George  B.  Bradletf,  for  the  defendant. 

By  the  Courts  E.  Darwin  Smtth,  J.  The  reftree  rightly 
disposed  of  the  several  questions  presented  during  the  jnogress 
of  the  trial,  before  and  including  the  motion  for  a  nonsuit.  Ar- 
nold was  a  competent  witness,  and  it  was  not  error  to  allow  him 
to  state  that  the  goods  were  delivered  upon  the  agreement. 
Parol  evidence  is  always  admissible  to  apply  the  written  oon- 
tract  to  the  fiicts,  or  to  show  the  extrinsic  facts  to  which  the 
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wntnct  relates,  and  its  practical  ezecation  in  reference  to  such 

&Ct0. 

Tlie  only  point  of  any  difficnlty  in  the  case  arises  npon  the 
offer  of  the  defendant's  counsel,  to  show  the  matter  of  defense  or 
coanter-daim  set  up  in  their  answer.  This  was  overruled  by 
tlie  referee.  The  offer  of  the  defendant's  counsel  was  in  effect 
to  prove  that  Arnold  and  the  defendant  had  been  partners 
in  trade,  and  that  Arnold  wA  indebted  to  the  defendant  in  an 
unadjusted  account  to  the  amount  of  about  $6000,  arising  out 
of  their  partnership  dealings,  and  that  the  liability  of  the  defend- 
ant, for  which  this  suit  was  brought,  was  connected  with  the 
partnership  transactions.  This  matter  of  counter-claim,  if  it  was 
such,  is  not  properly  stated  in  the  answer.  It  is  embraced  in 
five  different  specifications,  numbered  as  five  separate  defenses, 
neither  of  which  alone  is  a  defense.  Each  defense  or  counter- 
claim should  be  a  complete  single  defense  of  itself,  without  ref- 
erence to  others.  (5  Sand.  210.)  A  defense  cannot  be  made 
out  in  pleadings,  by  connecting  two  or  more  separate  defenses 
together,  more  than  it  could  formerly  by  connecting  together 
two  or  more  special  pleas,  each  insufficient  of  itself.  The  matter 
set  up  in  these  five  several  defenses  as  numbered,  if  the  action 
were  in  the  name  of  Arnold,  would,  I  think,  constitute  a  good 
equitable  counter-claim.  The  claim  of  the  defendant  is  con- 
nected with  the  partnership  transactions  between  Arnold  & 
Babcock,  and  there  is  a  strong  equity  that  one  claim  should 
offset  the  other ;  and  if  Arnold  had  been  brought  before  the 
court  by  cross-action,  or  were  the  plaintiff  on  the  record,  such 
application  might  be  made.  But  the  code  is  explicit  that  the 
counter-claim  can  only  be  a  claim  against  the  plaintiff.  Section 
150  is  as  follows :  '^  The  counter-claim  mentioned  in  the  last 
section  must  be  one  existing  in  fiivor  of  a  defendant  and  against 
a  plaintiff,  between  whom  a  several  judgment  might  be  had  in 
the  action."  This  applies  only  to  the  plaintiff  on  the  record. 
(See  Oleasan  v.  Moen,  2  JDtier,  642.)  Section  112  of  the 
code,  relating  to  assignments  of  choses  in  action,  only  relates 
to  and  protects  set-offs  or  other  defenses  ezistiAg  as  against  the 
assignor  at  the  time  of  the  transfer.    The  right  to  set  up  a 
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counter-claim,  after  the  asBignmeDt  of  a  thing  in  action,  is  not 
reserved  or  given  in  any  part  of  the  code.  For  this  reason 
the  offer  of  the  defendant  was  properly  ovemiled  by  the  referee, 
and  a  new  trial  mnst  be  denied. 

[Monroe  Gkneral  Term,  September  1, 1856.    T.  R.  Strong,  WdUg  and 
amUh,  Juticei.] 


Stron  vs.  Blakeman. 

Where  gravel  was  ghren  to  the  publiCi  by  the  plaintiff,  and  was  dellTered  to 
and  applied  by  tho  defendant  as  overseer  of  highways,  in  repairing  the  road; 
Heldf  that  no  action  would  lie  against  the  defendant  for  the  valne. 

A  permission  by  parol,  fh>m  the  owner  of  the  gravel,  in  stich  a  case,  is  saflSdent 
to  protect  the  defbndant  from  liability ;  a  parol  license  to  enter  upon  land  and 
remove  a  part  of  the  soil,  being  a  complete  justification  of  acts  done  under  it 

Where,  in  an  action  for  gravel  sold  and  delivered  to  the  defendant,  it  was  proved 
that  in  1868  and  1864  the  plaintiff  and  others,  all  acting  under  the  direction 
of  the  defendant,  went  on  land  in  the  plaintiff's  possession,  and  took  gravel 
fVom  the  same,  and  put  it  on  the  road ;  that  in  1858,  before  the  gravel  was 
drawn,  the  plaintiff  told  the  defbndant  he  could  go  there  and  get  gravel  to 
draw  on  the  road ;  and  it  was  inferrible  ih>m  the  evidence  that  tho  defendant 
was  overseer  of  highways,  and  acting  as  such ;  Held  that  the  license  was  to 
be  construed  as  authorizing  tho  taking  of  the  gravel  without  compensation, 
and  that  such  license  was  not  limited  as  to  time,  but  continued  until  1854,  or 
would  be  implied,  under  tho  circumstances ;  and  that  oonsequently  the  jdain- 
tiff  was  not  entitled  to  recover. 

APPEAL  by  the  defendant,  from  a  judgment  of  the  Wayne 
connty  court,  reversing  the  judgment  of  a  justice.     The 
opinion  sufficiently  states  the  facts. 

i 

C  D.  Lawton,  for  the  appellant. 
/.  Welling,  for  the  respondent. 
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By  ike  Courtj  T.  B.  Strong,  J.  The  complaint  in  this 
case,  was  an  account  for  gravel  sold  by  the  plaintiff  to  the  de- 
fiandanty  and  the  answer  denied  the  complaint.  It  was  proved, 
on  the  trial,  that  in  1858  and  1854  the  plaintiff  and  others,  all 
acting  under  the  direction  of  the  defendant,  went  on  land  in 
possession  of  the  plaintiff,  and  took  gravel  from  it  and  pat  on 
the  road;  that  in  1853,  before  the  gravel  was  drawn,  the 
plaintiff  told  the  defendant  he  conld  go  there  and  get  gravel 
to  draw  on  the  road ;  that  he  conld  draw  what  had  caved  in 
on  the  sand.  There  was  no  proof  that  the  defendant  was  over- 
seer of  highways,  except  that  one  witness  testified  the  defend- 
ant warned  him  to  work  on  the  road,  and  the  defendant's 
directing  what  was  done.  This  is  the  substance  of  all  the  evi- 
dence given,  and  it  was  wholly  insufficient  to  entitle  the  plain- 
tiff to  recover.  It  is  fSurly  inferrible  firom  the  evidence,  that 
die  defendant  was  overseer  of  highways,  and  acting  as  such ; 
the  road  was  a  public  one ;  and  that  the  defendant  had  no  more 
interest  in  the  taking  and  use  of  the  gravel  than  any  other 
member  of  the  community.  He  had  the  express  permission  of 
the  plaintiff  to  take  the  gravel,  not  in  terms  without  compensa- 
tion, but  -such  is  the  just  construction  of  it  The  permission 
given  in  1858  was  not  limited  as  to  time,  and  continued  in 
1854^  there  being  no  evidence  of  a  revocation.  But  without 
evidence  of  such  a  permission,  in  words,  as  to  1854,  it  would 
be  implied  from  what  had  taken  place  in  the  year  previous,  and 
the  presence  and  participation  of  the  plaintiff  in  the  work, 
in  the  absence  of  proof  of  any  claim  to  compensation.  No 
ground,  therefore,  exists  for  implying  a  sale  of  the  gravel ;  on 
tiie  contrary,  the  idea  of  a  sale  is  completely  disproved.  The 
gravel  was  given  to  the  public,  and  delivered  to  and  applied  by 
the  defendant  as  an  agent  of  the  public  to  their  use.  In 
respect  to  delivery,  the  plaintiff  could  not  well  have  done  more 
than  he  did  by  aiding  in  taking  the  gravel  away. 

The  validity  of  the  permission,  so  far  as  it  was  necessary  to 
protect  the  defendant  from  liability  for  what  he  did,  is  unques- 
tionable. A  parol  license  to  enter  upon  land  and  remove  part 
of  the  soil,  is  a  complete  justication  of  acts  under  it    (Pierre- 
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pent  T.  Barnard^  2  ^e/cfevt  279.)    Here  the  plaintiff  assisted 
in  what  was  done. 

The  claim  of  the  plaintiff  is  entirely  destitute  of  merits ;  and 
the  judgment  of  the  county  court  must  be  reversed,  and  that 
of  the  justice  affirmed. 

[Monroe  General  Term,  September  1,  1856.  T.  JR.  Strang,  WOUm  and 
Smith,  Justices.] 


Cook  and  others  vs.  Travis. 

Id  an  action  of  ctlectment,  it  appeared  that  in  1818  the  title  to  tbe  premises  in 
question  was  in  Peter  Toung ;  who  was  the  common  source  of  title  of  tlie  re- 
spective parties.  In  October  of  that  year,  S.  8.  Munn  recovered  a  Judgment 
against  Young  and  A.  CuUer,  ^rhich  was  docketed  on  the  24th  of  October; 
and  in  November  following,  John  Mowatt,  Jun.  recovered  a  Judgment  against 
the  same  persons,  which  was  docketed  on  the  12th  of  that  month.  Executions 
wore  issued  on  these  Judgments ;  and  under  that  issued  upon  the  Munn  Judg- 
ment, the  premises  were  sold  to  H.  D.  Barto  the  latter  part  of  December,  1819, 
or  early  in  1820.  Under  the  one  issued  upon  the  Mowatt  Judgment,  the  prem- 
ises were  sold  to  W.  Piatt,  about  the  same  time.  Peter  Young  was  then  in  pos- 
session of  the  premises,  and  continued  in  possession  until  1850,  claiming  title 
under  a  life  lease  fh)m  Jacob  J.  and  John  J.  Young.  No  deed  was  executed 
to  Barto,  by  the  sheriff,  until  April  22,  1858.  Barto  conveyed  to  Jacob  J. 
Young  and  John  J.  Young,  by  deed  dated  November  7, 1820,  which  was  re- 
corded the  17th  of  the  same  month.  In  the  description  of  the  premises  in 
this  deed,  it  was  stated  that  they  were  purchased  by  Barto,  at  a  sale  by  the 
sTioriff,  under  the  Munn  judgment.  John  J.  Young  conveyed  to  Andrew  J. 
Cutler  and  others,  by  deed  bearing  date  May  22, 1847,  proved  June  27, 1849, 
and  recorded  the  8th  of  October  thereafter.  The  defendant  was  in  possession 
of  the  premises  as  tenant  of  Andrew  J.  Cutler.  A  deed  was  executed  by  the 
sheriff  to  Piatt,  on  the  sale  to  him,  dated  February  2,  1820,  acknowledged 
the  same  day,  and  recorded  the  26th  of  Februaiy,  1820.  Piatt  conveyed  the 
premises  to  J.  S.  Beebe,  by  deed  dated  February  21, 1820,  and  recorded  April 
2, 1828.  Beebe  conveyed  to  A.  Cutler,  by  deed  dated  February  27, 1828,  and 
acknowledged  and  recorded  November  11, 1828.  A.  Cutler  executed  a  moit- 
gage  of  the  premises  to  the  N.  Y.  Life  Insurance  and  Trust  Co.  dated  No- 
vember 29th,  1882,  which  was  recorded  on  the  5th  of  December,  1882.  This 
mortgage  was  fbreclosed,  and  the  premises  were  all  sold  under  the  Judgment 
in  the  ibredoiuresQiti  to  tlM  mortgagees,  who  took  a  deed  from  the  tbvM 
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dated  the  18tb  ud  noorded  the  Uth  of  February,  1862.  The  Tnut  Co. 
ooDT^ed  to  S.  Baker,  1^  deed  dated  April  12tb,  1862,  acknowledged  the 
19th  and  reoorded  on  the  81st  of  the  same  month ;  and  the  plaintiff  deduced 
title  fh>m  Baker. 

Hddf  1.  That  A.  Cutler,  at  the  time  of  the  execution  of  the  mortgage  by  him 
to  the  N.  T.  Life  Insurance  and  Trust  Co.,  having  a  reguhir  paper  title  to  the 
premises,  duly  reoorded,  through  the  judgment  of  Mowatt  against  Peter 
Toung,  and  the  records  not  showing  any  deed  th>m  the  sheriff  on  the  sale  to 
Barto,  the  mortgagees  were,  under  the  recording  acts,  entitled  to  a  prefteence 
fi)r  the  mortgage  over  the  title  under  the  Munn  judgment ;  unless  at  the  time 
of  taking  the  mortgage,  they  had  notice  of  that  title. 

2.  That  the  record  of  the  deed  fVom  Barto  to  Jacob  J.  and  John  J.  Toung,  con- 
tainiiig  a  recital  of  the  sale  under  the  judgment,  was  not  such  notice.  And 
that  there  being  no  record  of  a  conveyance  to  Barto,  and  no  evidence  of 
noUce  that  he  made  any  claim  to  the  premises,  they  were  not  required  to  search 
for  a  conveyance  by  him,  and  were  in  no  way  affected  by  the  record  of  such 
conveyance. 

8.  That  Peter  Toung  being  the  actoowledged  owner  of  the  premises,  in  fte,  and 
his  entire  title  having  been  sold  and  conveyed  under  the  Mowatt  judgment,  the 
possession  by  him,  thereafter,  being  of  the  same  character  as  before,  without 
any  apparent  change,  the  fair  inference,  and  legal  presumption,  fW>m  his  con- 
tinued possession,  was  that  he  was  in  under  Piatt,  the  purchaser  and  grantee 
of  the  sheriff,  and  those  coming  under  him. 

4.  That  the  mortgage  lien  must  be  preferred  to  the  tiUe  of  the  grantees  in  the 
deed  fh>m  Barto. 

6.  That  tiiere  was  no  such  adverse  possession  as  would  avoid  any  of  the  convey- 
ances in  the  plaintiff's  chain  of  titie.  That  Peter  Toung,  while  in  posses- 
sion, was  estopped  by  the'sale  and  conveyance  under  the  Mowatt  judgment, 
and  hy  the  decree  in  the  foreclosure  suit,  to  which  he  was  a  party,  fVom  set- 
ting up  a  title  in  himself;  and  that  Henry  and  A.  J.  Cutler  going  into  posses- 
sion under  Peter  Toung,  they  were  estoj^d,  in  like  manner  with  him,  ttom 
disputing  the  tide  sought  to  be  enforced  by  the  plaintiff. 

6.  That  the  mortgage  having  priority,  notice  to  the  mortgagees,  of  the  hostile 
title,  at  the  time  of  the  sale  under  the  decree  in  the  foreclosure  suit,  or,  sub- 
sequonlly,  to  any  person  claiming  under  that  sale,  could  not  affect  their  title 
under  the  mortgage.  That  the  protection  which  the  mortgagees  might  daim, 
could  not  be  impaired  by  a  subsequent  notice;  and  that  it  extended  to  all  per- 
sons claiming  titie  through  the  mortgage,  whether  they  had  notice  at  the  time 
of  the  purchase  or  not. 

It  Is  a  general  rule  that  the  possession  of  land  is  notice  to  others  of  the  poHss- 
sor's  title.  But  the  rule  is  not  universal.  The  notice  is  merely  an  inferenoe ; 
it  may  not  arise  in  some  cases ;  it  may  be  repelled  in  others ;  and  in  others  it 
may  be  restricted  to  some  particular  title  or  claim. 

The  rule,  like  all  rules  of  circumstantial  evidence,  must  be  governed  by  the  par- 
ticular dudimstADcee  of  each  case,  and  haveaieaoonable  operatioa 
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npHIS  aetion  was  brought  to  recover  posseefion  of  States  100 
X  acres  o(  lot  44,  Ovid,  commenced  August  1,  1854.  The 
complaint  stated  that  Baker,  being  the  owner  of  the  premises, 
agreed  with  Daniel  Tyler  to  exchange  the  Lodi  farm  for  Tyler's 
fitfrn  in  Hector ;  and  on  the  21st  of  February,  1853,  they  ex* 
changed  conveyances  accordingly,  for  their  respective  Arms ; 
Baker  covenanting  to  give  and  insure  to  Tyler  possession  of  the 
Young  fetrm,  and  deeds  were  recorded.  Tyler  was  to  pay  1^1400 
on  the  exchange,  of  which  he  paid  $800.  That  Baker  and 
Morlin,  who  were  partners  in  trade,  becoming  embarrassed,  ooxi- 
veyed,  March  25, 1858,  alLtheir  jNx^perty  to  Cook,  Carson  and 
Murlin,  the  plaintiffs,  in  trust,  to  pay  creditors.  That  the  de- 
fendant took  possession  of  the  Young  farm  and  refused  to  give  it 
up  to  Tyler,  and  Tyler  therefore  brought  an  action  in  the  supreme 
court  for  relief,  and  to  have  the  bargain  of  exchange  rescinded, 
and  the  Tyler  farm  reconveyed  by  the  assignees,  and  the  supreme 
court  gave  judgment  accordingly ;  and  the  assignees,  under  the 
order  of  the  court,  conveyed  to  Tyler  the  Hector  fiswrm,  and  Tyler 
conveyed  the  Peter  Young  farm  to  the  assignees,  who  became 
seised.  That  the  defendant  entered  upon  the  possession  and 
withheld  it.  The  defendant  answered,  1st.  A  general  deniaL 
2d.  That  Andrew  J.  Cutler  was  the  owner  of  the  Peter  Young 
farm,  and  on  the  24th  May,  1854,  leased  to  the  defendant  till  1st 
May,  1854,  and  the  defendant  received  and  held  posaesaioii  as 
his  tenant.  8d.  That  the  plaintiffs,  and  those  under  whom  they 
held,  had  not  been  seised  or  possessed  within  26  years.  4th.  That 
A.  J.  Cutler,  and  those  under  whom  he  held,  had  held  adversely 
for  more  than  25  years,  and  the  deeds  under  which  the  plaintiffs 
claimed  were  therefore  void.  5th.  That  Tyler,  claiming  title  and 
possession,  served  notice  upon  Cutler  under  the  act  to  determine 
conflicting  claims,  requiring  Cutler  to  appear  and  assert  his 
title,  &c.  That  Cutler  appeared  and  pleaded,  December  7, 1853| 
that  he  had  been  in  possession  for  three  years,  and  diat  issue 
was  still  pending.  The  present  action  was  tried  before  Judge 
Welles  at  the  Seneca  circuit,  September,  1855.  On  the  trial 
the  following  facts  were  shown:  November  9,  1818|  John 
Mowatti  jun*  obtained  a  judgment  in  Tompkins  common  pleas» 
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docketed  tbe  12tli,  against  Abraham  Oatl«r  and  Peter  Yoang^ 
finr  $799  and  costs,  vpon  which  an  ezecation  was  issued  to  the 
sheriff  of  Tompkins,  in  which  county  these  premises  then  were^ 
tested  May  27, 1819,  retnmabk  September  7,  and  received  by 
the  sheriff  July  18, 1819,  to  collect  $468^8  and  interest  The 
aheriff,  under  this  execution,  sold  the  Yovng  &rm,  which  was 
porehased  by  WilUam  Piatt,  and  the  sheriff  conveyed  to  him 
as  purchaser,  February  2, 1820,  all  the  right  and  title  of  A^ 
Cutler  and  Peter  Tonn^  in  the  nsnal  form.  This  deed  was 
dnly  acknowledged  on  the  same  day,  and  recorded  Febmary  26^ 
1820.  William  Piatt  conveyed  to  J.  S.  Beebe,  Febmary  il, 
1820;  deed  was  proved  by  A.  Catler,  subscribing  witness,  be^ 
fore  a  coBunissioner,  and  recorded  April  20,  1828,  and  Beebe 
conveyed  to  Abraham  Cutler,  February  27, 1828 ;  deed  recorded 
August*  11,  1828.  In  August  term,  1828,  an  ejectment  suit 
was  commenced  in  the  name  of  James  Jackson,  upon  the  demise 
cf  Abraham  Cutler,  against  John  Stiles,  Peter  Young  tenant^ 
and  judgment  for  the  plaintiff  entered  and  recorded,  signed  and 
ikd  February  20, 1829,  upon  wMch  a  writ  of  possession  was 
issued  to  the  sheriff  of  Seneca,  returnable  October  81,  1829^ 
and  returned  by  the  sheriff  ^'  served  as  required."  Asgill  Gibbs 
was  the  plaintiff's  attorney  in  the  ejectment  suit,  and  was  a 
witness  on  the  trial,  and  testified  that  the  suit  was  brought  by 
him  for  Abraham  Cutler,  to  recover  the  44  Ovid  100  acres  then 
occupied  by  Peter  Young,  and  that  he  issued  the  mrit  of  pos- 
session and  delivered  it  to  the  deputy  sheriff,  with  directions  to 
deliver  possession  of  the  premises  to  Abraham  Cutler.  On  the 
29th  of  November,  1882,  Abraham  Cutler  and  Catherine  his 
wife  executed  a  bond  and  mortgage  to  the  New  York  life  In- 
surance  and  Trust  Company,  the  mortgage  being  for  the  premie 
ses  in  question,  conditioned  f<»r  the  payment  of'$4000,  payable 
December  1, 1842.  The  mortgage  also  covered  and  conv^ed 
a  fiurm  cf  150  acres  in  Hector.  The  mortgage  contained  a  cov- 
enant from  Abraham  Cutler  for  the  payment  of  the  money  with 
semi-annual  interest,  with  the  usual  power  of  sale  in  case  of 
non-payment,  and  also  a  proviso  that  if  de&nlt  should  be  made 
in  ik«  payment  of  the  semMnnual  interait  for  thir^  daysi  the 
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mortgagees  might  foreclose,  or  enter  a  decree  for  the  whole 
amount  of  principal  and  interest.  This  mortgage  was  recorded 
December  5,  1882.  On  the  Slst  of  March,  1848,  the  New 
York  Life  Insurance  and  Trust  Company  filed  a  bill  in  chan- 
cery to  foreclose  this  mortgage,  against  Abraham  Cutler  and 
wife,  and  making,  among  others,  the  heirs  of  Noadiah  Shan- 
non, the  Seneca  County  Bank,  John  De  Mott  and  Peter  Young 
parties  defendants.  Notice  of  lis  pendens  was  filed  in  the 
Seneca  county  clerk's  office,  March  29, 1845.  Abraham  Gutlw 
and  wife  did  not  appear  or  answer  in  that  suit,  and  a  decree  in 
the  usual  form  was  taken  against  them  pro  confesso.  The 
Seneca  County  Bank  and  Peter  Young  appeared  and  put  in 
separate  answers  in  the  foreclosure  suit.  The  separate  answer 
of  Peter  Young  set  forth,  in  substance,  that  the  execution  of 
the  bond  and  mortgage  by  Abraham  Cutler  and'  wife  to  the 
Trust  Company  was  admitted  as  set  forth.  That  the  defend- 
ant Peter  Young  claimed  an  interest  in  the  Lodi  fiirm,  (prem- 
ises in  question,)  part  qf  mortgaged  premises.  That  he  became 
the  purchaser  in  1798,  and  had  a  perfect  title,  and  had  been 
ever  since  in  possession,  and  denied  that  Abraham  Cutler  had 
the  title.  That  Peter  Young  became  security  for  Abraham 
Cutler  for  goods  purchased  in  New  York,  and  among  others,  to 
John  Mowatt,  jun.,  of  whom  Cutler,  in  the  fall  of  1816,  pur- 
chased goods  on  credit  to  the  amount  of  about  $400,  for  which 
Young  became  security.  That  Mowatt  obtained  judgment 
against  Cutler  and  Young  in  1818  or  1819,  upon  which  execu- 
tion was  issued  to  the  sherifi*  of  Tompkins,  and  Young's  farm 
advertised  and  sold,  and  bid  off  by  William  Piatt,  who  took  the 
sheriff's  deed  from  N.  Halsey.  That  in  1821  Piatt,  in  consid- 
eration of  having  the  Mowatt  judgment  paid,  conveyed  the 
premises  to  J.  S.  Beebe,  who,  about  1825,  in  consideration  of 
the  payment  of  the  Mowatt  judgment,  and  a  judgment  in  favor 
of  S.  B.  Munn,  against  Cutler  and  Young,  in  a  case  where 
Young  had  also  become  liable  as  security  for  Cutler,  conveyed 
the  Young  farm  and  other  property  to  Abraham  Cutler  and 
Peter  Young.  That  when  Cutler  and  wife  mortgaged  to  the 
New  York  lift  Insurance  and  Trust  Company,  he  had  no  othmr 


MONBOE— SEPTEMBER,  1856.  343 

Cook  V.  Trnvia. 

title  than  that  deri^^d  from  Beebe.  That  as  advised  b j  oouiiBel, 
the  jadgment  of  Mowatt  against  Gatler  and  Young  being  upon 
a  demand  on  which  Yoong  was  only  security,  Cutler  had  no 
right  to  purchase  for  his  own  benefit,  and  held  the  title  in 
trust  for  Young,  of  which  the  complainant  had  notice,  and  th'ere- 
fore  acquired  no  lien.  That  at  the  time  of  giving  the  mortgage, 
Cutler  owned  a  farm  in  Hector,  also  included  in  the  mortgage, 
which  was  sufficient  in  value  to  pay  the  mortgage.  That  in 
1837  Cutler  and  wife  conveyed  this  fiirm  to  N.  Shannon,  whose 
heirs  were  made  defendants,  expressly  subject  to  the  payment 
of  $2500  of  the  mortgage  due  the  Trust  Company,  and  he 
insists  that  the  Hector  &rm  should  be  first  sold  and  the  Peter 
Young  farm  released.  This  foreclosure  suit  was  brought  to  a 
hearing  upon  pleadings  and  proof  before  L.  H.  Sandford,  assist- 
ant vice  chancellor,  and  a  decree  entered  September  80, 1846, 
by  which  it  was  ordered  that  the  Hector  fiirm  should  be  first 
sold  to  the  amount  of  $2500,  and  the  interest  to  accrue,  and 
I  of  the  costs,  and  the  Peter  Young  farm  should  be  next  sold 
to  the  amount  of  $1500  and  its  arrear  of  interest  and  |  of  the 
costs,  and  in  case  of  any  deficiency  of  the  Hector  fiirm,  the  bal- 
ance was  made  chargeable  on  the  Peter  Young  farm,  and  for 
any  final  deficiency  in  both,  Abraham  Cutler  was  decreed  to  be 
personally  liable.  Peter  Young  was  also  made  personally  liable 
for  the  extra  costs  by  reason  of  his  defense.  The  decree  was 
duly  enrolled  February  10, 1852. 

This  decree  was  affirmed  by  the  supreme  court  at  general 
term,  on  appeal,  September  term,  1849.  The  Peter  Young 
hrm  was  sold  under  this  decree  by  the  sheriff  of  Seneca,  and 
bid  off  by  the  New  York  Life  Insurance  and  Trust  Company 
for  $500,  and  a  sheriff's  deed  given  to  the  company  February 
18, 1852,  and  recorded  February  14, 1852.  The  sheriff's  report 
was  filed  and  an  order  of  the  supreme  court  in  equity  entered, 
eonfirming  report,  March  6, 1852.  The  Trust  Company  sold  and 
conveyed  the  Peter  Young  fiurm  to  Elijah  Baker,  April  12, 
1852,  and  the  deed  was  recorded  April  21, 1852.  Baker  and 
wife  conveyed  to  Daniel  Tyler,  February  21, 1853,  for  the  considr 
eratioii  of  $6860|  with  covenants  of  seisin  and  warranty ;  deed 
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recorded  March  T,  1858.  On  the  same  day  Tyler  and  wife  eon- 
reyed  to  Baker  the  Tyler  farm  in  Hector,  for  the  consideration 
of  $4900;  deed  recorded  March  1,  1858.  On  the  24th  of 
March,  1858,  Baker  and  Murlin  executed  a  deed  of  assignment 
to  Oook,  Carson  and  Daily,  the  plaintiffs,  recorded  the  same 
day.  This  deed  recited  that  Baker  and  Mnrlin  were  partners, 
(with  others ;)  that  they  had  purchased  the  interest  of  the  other 
partners  and  assumed  payment  of  the  debts  of  the  old  firm, 
and  were  unable  to  pay  their  debts,  and  therefore  conveyed  all 
their  real  and  personal  estate,  whether  copartnership  or  indi- 
fidual  property,  to  assignees,  in  trust  to  sell  and  pay  their 
debts.  Daniel  Tyler  afterwards  brought  his  action  in  the  na- 
ture of  a  bill  in  equity,  in  the  supreme  court,  against  Baker  the 
assignee,  and  other  parties,  asking  to  haye  the  exchange 
rescinded,  and  the  money  paid  in  exchange  repaid,  on  the 
ground  that  Baker  had  failed  to  perform  his  covenants,  and 
that  Tyler  could  not  get  possession ;  and  on  the  13th  of  June, 
1854,  the  supreme  court  gave  judgment  in  Tyler's  favor  aooord- 
ingly,  declaring  the  exchange  null  and  void,  and  the  assignees 
were  decreed  to  reconvey  to  Tyler  his  Hector  farm,  and  that 
Tyler  thereupon  should  reconvey  to  the  assignees  the  Peter 
Toung  farm,  and  the  assignees  were  to  repay  the  money  paid 
on  the  exchange.  In  pursuance  of  this  decree  the  farms  were 
re-exchanged,  and  Tyler  and  wife  conveyed  the  Young  farm  to 
Oook,  Oarson  and  Daily,  the  assignees,  June  15,  1854,  by  deed 
recorded  July  29.  The  defendant  was  in  possession  at  the 
commencement  of  this  suit,  under  a  lease  from  Andrew  J.  Out- 
ler,  commencing  May  12, 1854,  and  ending  April  1, 1855.  On 
the  27th  of  June,  1845,  Peter  Young,  for  the  consideration  of 
02000,  ae  expressed  in  the  deed,  paid  by  the  grantees,  conveyed 
the  Young  fiurm,  being  the  premises  in  question,  to  Oatherine 
Outler  during  her  life,  and  after  her  death,  to  her  eleven,  chil- 
dren and  heirs,  Oatherine,  Sarah  M.,  Minerva,  Martin  and 
Clinton,  Mary  Jane^  Eliza  Ann,  Henry  D.  B.,  Andrew  J.  and 
Julia  Outler,  always  exceptmg  and  reserving  to  Peter  Young, 
grantor,  the  sud  premises,  to  hold  and  keep  possession  thereof 
daring  hie  natural  life,  for  his  use  and  benefit  exclusively. 
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This  deed  was  recorded  Jane  27, 1845.  Henry  D.  B.  Oatler, 
by  quitclaim  deed,  on  the  27  th  of  January,  1849,  conveyed  to 
Andrew  J.  Cutler  all  the  grantor's  undivided  eleventh  part  of 
the  premises  in  question,  describing  it  as  the  States  hundred 
44  Oyid, ''  which  has  been  owned  or  been  in  the  possession  of 
Peter  Young,  and  which  Henry  D.  Barto  purchased  at  sheriff's 
sale  under  an  execution  issued  out  of  the  supreme  court,  on  a 
judgment  in  favor  of  Stephen  B.  Munn,  against  Peter  Young 
and  Abraham  Cutler,  and  which  Barto  conveyed  to  John  J. 
Young  and  Jacob  Young,  by  deed  of  November  7, 1820,  re- 
corded," Acy  and  being  the  same  land  conveyed  by  John  J. 
Young  to  Andrew  J.  Cutler  and  others,  (naming  the  children 
and  heirs  of  Catherine  Cutler,)  May  22, 1847.  On  the  20th 
of  August,  1885,  Peter  Young  and  wife  mortgaged  the  premises, 
being  the  £urm  now  in  possession  of  Peter  Young  and  wife,  to 
secure  the  payment  of  $1075  in  bond  of  P.  Young  to  John  De 
Mott,  recorded  September  4th,  1885.  This  was  the  plaintiff's 
ease  as  shown  on  the  opening. 

The  defendant's  counsel,  on  opening,  stated  that  Peter  Young, 
prior  to  1818,  was  the  owner  of  the  premises ;  that  S.  B.  Munn 
recovered  a  judgment  against  Young  and  Abraham  Cutler, 
issued  execution,  and  the  premises  were  bid  off  at  sheriff's  sale 
by  H.  D.  Barto,  and  the  sheriff  gave,  or  was  to  have  giveUj  a 
deed;  that  Barto  conveyed  to  John  J.  and  Jacob  Young, 
of  New  Jersey,  who  took  possession  under  this  deed,  and  con- 
tinued in  possession  by  Peter  Youngs  their  tenant^  toko  had  a 
life  leasoj  till  they  sold  to  Andrew  J.  Cutler  and  the  other 
Cutlers,  May  22, 1847,  and  since  then  Andrew  J.  Cutler  by 
himself,  or  tenants,  had  been  in  possession.  That  the  defend* 
ant  held  under  Andrew  J.  Cutler.  The  plaintiff's  counsel  ob- 
jected to  the  evidence  of  the  facts  stated  in  opening,  on  the 
ground  that  the  defendant  and  A.  J.  Cutler  were  estopped  from 
denying  Peter  Young's  title,  or  from  setting  up  an  adverse  title. 
The  evidence  was  admitted,  subject  to  this  objection.  The  de- 
fendant thereupon,  under  objection,  proved  the  following  facts: 
That  S.  B.  Munn,  October  24,  1818,  recovered  judgment,  by 
confession  on  bond  and  warrant  of  attorney,  against  Abraham 
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Cvtler  and  Beter  Young,  in  the  eapreniA  court,  for  $2000  debt 
ftnd  coBtfl,  the  specificationa  of  indebtedness  then  required  by 
Btatate  being,  in  general,  items  for  goods,  &o.,  and  therefore  sap- 
posed  to  be  defective.  That  an  execution  was  issued  to  the 
sheriff  of  Tompkins,  who  levied  on  and  sold  the  Peter  Young 
farm,  which  was  bid  off  by  H.  D.  Barto,  who  was  attorney  for 
Mann,  as  his  trustee,  about  February  20,  1820.  Barto  had 
taken  the  acknowledgment  of  the  deed  of  the  plaintiff  to  Piatt 
on  die  2d  of  February.  Before  the  sale  the  attorney  for  Mow- 
att  served  an  order  for  the  stay  of  proceedings  on  the  Munn 
judgmept,  with  notice  of  motion  to  set  it  aside,  on  account  of 
the  defective  specification.  It  was  therefore  concluded  to  buy 
in  the  Mowatt  judgment,  which  was  done  by  J.  S.  Beebe,  as 
agent  for  Munn,  and  the  motion  and  stay  of  proceedings  being 
therefore  waived,  Barto  went  on  with  the  sale  under  the  Munn 
judgment,  and  Barto,  as  agent  of  Munn,  bid  in  the  premises  at 
sheriff's  sale,  and  Barto,  without  taking  a  deed  from  the  sheriff, 
conveyed  the  premises  to  John  and  Jacob  Young,  on  the  7th 
of  November,  1820  ;  deed  recorded  November  17.  Barto  never 
saw  them,  but  delivered  their  deed  to  Van  Home  of  Ovid, 
who  paid  $600  consideration,  as  their  agent.  Barto^  under  the 
plaintiff's  objections,  testified  that  this  conveyance  was  made  by 
the  consent  of  Beebe.  Beebe  who  was  called  as  a  witness  by  the 
plaintiffs,  testified  that  he  never  knew  of  any  conveyance 
from  Barto  to  John  and  Jacob  Young,  and  never  directed  or 
antihorised  Barto  to  give  any  such  deed.  Barto  testified  that 
he  never  received  a  deed  from  the  sheriff  under  the  Munn 
judgment.  The  only  deed  ezecated  by  the  sheriff  under  that 
judgment  was  after  the  commencement  of  this  suit,  when  the 
sheriff,  at  the  solicitation  of  Abraham  Gatler,  executed  a  deed 
prepared  for  him  by  Cutler's  counsel,  at  their  office.  This  deed 
bore  date  April  22, 1853,  and  when  executed  was  delivered  over 
directly  to  Abraham  Cutler,  Barto  being  present.  The  objeot 
in  giving  this  deed  was  stated  at  the  time  to  be  to  supply  a  de- 
fect in  the  title*  At  the  time  of  the  sale  by  the  sheriff,  I^^te^ 
Young  was  in  possession  of  the  premises.  This  deed  was  ob* 
joQt^  te  whm  offered  in  evidence^  for  the  reasons  staled  by 
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tbe  pkintiiF's  counsel  in  tbe  case,  and  was  admitted  ukidelr 
objection.  Catberine  Gatler,  tbe  wife  of  Abrabam,  trtis  tbe 
dangbter  of  Peter  Young.  Jobn  J.  Young  quitclaimed  to  tbe 
cbildren  of  Abrabam  Cutler,  May  22,  1847 ;  deed  recorded 
October  8,  1849.  A  quitclaim  deed  from  Eliite  Ann,  Oiitbe- 
rine,  Sarab,  Minerva,  Abrabam,  jun.,  M.  V.  Buren  (Cutler,) 
De  Witt  Clinton  (Cutler,)  Mary  and  Julia  Cutler,  to  Abr^haib 
J.  Cutler,  dated  September  1, 1851,  releasing  all  tbe  rigbt  of 
grantors  to  tbe  premises  in  consideration  of  $1,  was  giren  in 
evidence.  Abrabam  Cutler  (tbe  elder)  died  July  1,  18&4; 
Peter  Young  died  August  5, 1855.  Peter  Young  was  exam- 
ined de  bene  esse  as  a  witness  by  tbe  defendant.  Sept  28, 1864, 
and  bis  deposition  read  in  evidence.  Young  testified  (linder 
objections  of  tbe  plaintiff's  counsel)  tbat  at  tbe  time  of  the 
deed  from  Barto  to  Jacob  and  Jobn  Young,  tbey  gave  to  Peter 
Young  and  wife  a  lease  during  tbeir  respective  lives  of  <he 
Young  farm,  tbe  lease  being  now  lost  or  mislaid.  Tbat  he 
bad  never  made  any  bargain  with  any  one  to  give  up  bis  inter- 
est in  tbe  life  lease.  Tbat  when  Jacob  and  Jobn  J.  Young  con- 
veyed to  tbe  Cutler  heirs,  nothing  was  done  about  Young^ 
interest  in  tbe  life  lease.  That  when  he  left  tbe  farm  on  the 
9th  of  November,  1849,  he  gave  up  possession  to  Henry  and 
Andrew  J.  Cutler,  who  agreed  to  support  him  and  give  him 
every  thing  be  wanted  for  a  living,  and  bury  him  when  be  was 
dead.  That  before  the  farm  was  bid  off  by  Barto,  Young 
claimed  under  a  life  lease,  and  before  that  under  a  title.  Peter 
Young's  wife  died  about  a  week  before  Peter  Young  gave  up 
possession  to  Henry  and  A.  J.  Cutler.  The  plaintiff  proved 
by  J.  S.  Beebe  that  be  was  agent  of  S.  B.  Munn,  and  placed  his 
demand  against  Cutler  and  Young  in  H.  D.  Barto's  bands  for 
collection.  That  after  being  satisfied  that  Munn's  judgment 
was  imperfect,  he  told  Mr.  Piatt.  Mowatt's  attorney,  to  go  on  and 
sen  under  the  Mowutt  judgment,  and  he  would  pay  him  the 
judgment  and  take  the  title,  which  he  did,  and  afterwards 
(February  28,  1828)  sold  the  property  to  Abraham  Cutler 
and  gave  him  a  deed.  This  was  done  under  Barto's  advice. 
Vhat  he  never  authorised  Barto  to  convey  to  John  atid  Jaoob 
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Young,  a8  he  had  the  title  in  his  own  hands.  There  iras 
some  conflicting  testimony  as  to  the  fact  whether  Peter  Young 
or  Abraham  Cutler  were  in  possession  of  the  Young  fSurmi 
which  it  is  not  deemed  material  to  state. 

The  defendant's  counsel  moved  for  a  nonsuit,  on  the  grounds : 
1st.  That  the  defendant  had  shown  an  adverse  possession  in 
Andrew  J.  Cutler  and  those  from  whom  he  derived  title,  for 
a  sufficient  length  of  time  to  bar  the  claim  of  the  plaintiffs. 
2d.  That  there  was  an  adverse  possession  shown  at  the  time  of 
the  execution  of  the  several  deeds  under  which  the  plainufb 
claimed ;  that  John  and  Jacob  Young  were  in  possession  by 
their  tenant,  Peter  Young.  8d.  Notice  was  given  to  the  Trust 
Company  of  the  claim  of  Andrew  J.  Cutler  at  the  time  of  the 
sheriff's  sale  under  the  decree.  4th.  Baker  had  notice  of  this 
adverse  claim  when  he  purchased.  A.  J.  Cutler  was  in  posses- 
sion by  A.  Brodrich,  his  tenant.  5th.  Tyler  had  notice  of 
Cutler's  title  before  he  purchased.  6th.  That  no  docketing  of 
the  judgment  of  Mowatt  had  been  proved.  7th.  That  neither 
the  plaintiffs,  nor  those  under  whom  they  claim,  had  been  in 
possession  since  1819,  and  that  the  action  was  barred  by  the 
statute. 

His  honor  the  judge  refused  the  motion  for  a  nonsuit,  and 
directed  a  verdict  for  the  plaintiffs,  subject  to  the  opinion  of 
the  supreme  court,  at  general  term,  on  a  case  to  be  made  by 
the  plaintiffs,  with  leave  to  either  party  to  turn  the  case  into  a 
bill  of  exceptions  or  special  verdict 

John  A.  Collier^  for  the  plaintiffs.  L  The  plaintiffs  show  a 
regular  paper  title  and  of  record  under  Peter  Young,  the  ac- 
knowledged original  owner  of  the  premises  and  source  of  title 
of  both  parties.  The  plaintiffs  trace  their  title  through  a 
judgment  against  Peter  Young,  execution  and  sheriff's  sale  and 
deed,  and  being  then  the  only  title  which  the  record  disclosed, 
and  this  title  was  fortified :  (1.)  By  a  recovery  in  ejectment  by 
Abraham  Cutler  against  Peter  Young,  prior  to  the  mortgage 
of  Cutler  to  the  Trust  Company.  (2.)  By  a  decree  in  chan- 
cery in  which  both  Cutler  and  Young  were  partiesi  and  all 
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Others  known  or  vliieh  the  record  showed  as  having  or  claiming  any 
interest,  and  by  which  all  these  parties  were,  in  terms,  declared 
to  be  barred  and  foreclosed  of  ail  title  and  claim  to  the  premises, 
n.  Peter  Young,  and  all  persons  claiming  title  or  possession 
nnder  him,  are  estopped  from  denying  the  plaintiffs'  title: 
(1.)  By  the  sale  nnder  the  Mowatt  judgment.  (2.)  By  the 
decree  in  the  foreclosure  snit.  (8.)  By  the  recovery  in  eject- 
ment suit  upon  the  demise  of  Abraham  Cutler,  under  whom  the 
plaintiffs  claim.  This  is  at  least  a  presumptive  title,  and  con- 
clusive against  Young,  as  far  as  the  right  of  possession  is  con- 
cerned, until  he  is  reinstated  by  a  new  suit.  After  a  sale 
under  judgment  and  execution  and  sheriff's  deed,  the  defendant 
in  the  judgment  becomes  quasi  tenant  at  will.  {Jackson  v. 
Sternberghj  1  John.  Cos.  158.  McDougaU  v.  SUcher,  1  J}hn. 
45,  and  noies.  Kellogg  v.  Kellogg^  6  Barb.  116.)  Nor  can 
the  defendant  in  the  judgment  set  up  another  title  out  of  him- 
self, nor  deny  that  he  had  the  right  of  possession.  {Jackson  v. 
Parker^  9  Cowen,  84.  Jackson  v.  Qraham^  8  Caines^  188. 
Jackson  v.  Snman^  10  John,  292.  Talbot  v.  Chamberlin^ 
8  Paigtfs  Ch.  R.  219,  220.)  So  one  who  enters  under  a  title 
from  the  judgment  debtor  subsequent  to  the  judgment,  through 
which  the  plaintiff  claims,  is  equally  estopped  from  denying 
the  title  of  the  defendant  in  the  judgment.  {Uem.  8  SeUen^ 
525.  4  John.  202.  12  Wend.  57.  8  Barb.  Ch.  R.  528, 567.) 
Where  during  the  pendency  of  an  ejectment  suit  the  defendant 
gave  up  possession  to  a  third  person,  and  the  plaintiff  after- 
wards recovered  judgment  in  the  suit,  the  third  person  is  liable 
ftr  mesne  profits,  and  the  judgment  in  the  ejectment  suit  is  con- 
clusive evidence  against  him,  and  he  cannot  set  up  title  in  him- 
self. {Jackson  v.  Stonsy  18  John.  447.  .  Jackson  v.  Hills, 
8  Cowen,  290.  Morgan  v.  Varickj  8  Wend.  598,  594.  Cow- 
en  4*  JSilPs  Notes,  814.)  Independent  of  the  statute  requiring 
notice  of  lis  pendens  to  be  filed,  the  rule  was  well  established 
that  the  pendency  of  the  suit  was  sufficient  to  charge  all  per- 
sons with  notice,  tsom  the  time  of  service  of  subpoena,  (ilftir* 
ray  v.  BaUau,  1  John.  Ch.  R.  566,  577  to  580.  15  John.  809.) 
Baty  by  statutCi  the  filing  of  notice  in  the  clerk's  office  is  re- 
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quired  to  charge  other  parties  with  notice.  (2  jR.  S.  174.) 
And  that  was  done  in  this  caee,  before  the  deed  from  J.  Yonng 
to  the  Cutler  heirs.  The  reoord  of  a  decree  of  foreclosore  is  eyi- 
dence  for  the  purchaser,  in  an  action  for  the  knd,  and  cannot  be 
impeached  collaterally,  or  by  a  stranger.  {FuUer  y.  Van  Oeesen, 
4  HiU,  171.  Sinclair  y.  Jackson,  8  Cawen,  548,  578.)  Where 
the  subsequent  possession  is  acquired  by  recoyery  in  ejectment| 
it  affords  a  better  presumption  of  right  than  the  prior  posses* 
sion.  {Jachean  y.  Rightmyre,  16  John.  814,  826.  18  id. 
867,  877.  Jackson  y.  Walker,  7  Cawen,  687.)  After  a  r«coy- 
ery  in  ejectment  the  defendant  cannot  bring  a  new  action  until 
he  has  quit  the  possession,  or  the  tenant  has  attorned  to  the 
plaintiffs.  (16  John.  326.  1  Salk.  258.)  And  see  8  JbAn. 
Cas.  295|  to  show  that  the  judgment  against  the  casual  ejector 
is  presumed  to  be  regular.  After  judgment  the  lessor  in  an 
ejectment  suit  may  enter  peaceably,  without  the  writ  of  posses- 
sion. The  judgment  is  eyidence  of  his  right  of  entry,  so  as  to 
protect  him  as  between  the  parties  and  priyies,  againat  an 
action  of  trespass.    (18  John.  284,  235.) 

III.  There  was  no  adyerse  possession  shown  in  this  case 
which  was  either  suflEicient  to  bar  the  plaintiffs'  claim  by  lapse 
of  time,  or  to  ayoid  either  of  the  deeds  under  which  the  plain- 
tiffs claim  title.  At  the  time  of  the  commencement  of  this 
suit,  (August,  1854,)  Peter  Young  was  still  liying.  He  was 
examined  as  a  witness  in  this  cause,  de  bene  esse,  on  the  23d 
of  September,  1854.  According  to  his  testimony,  (introduced 
by  the  defendant,)  P.  Young  had  a  life  estate  in  the  premises, 
which  terminated  only  at  his  death,  which  was  on  the  6th  of 
August,  1855.  Young,  for  a  consideration,  gaye  up  the  posses- 
sion in  Noyember,  1849,  to  Henry  and  A.  J.  Cutler.  A.  J. 
Cutler  then  comes  into  poesession  under  Peter  Young,  wlio 
swears  expressly  that  he  ^  neyer  made  any  bargain  with  any 
body  to  giye  up  his  interest  under  the  life  lease ;"  that  ^  noth- 
ing was  done  about  it."  His  being  an  estate  for  life,  (if  he  had 
such  a  life  lease,)  it  could  only  be  transferred  or  conyeyed  by 
deed.  Andrew  and  Henry  Cutler  became,  therefore^  mere  t«fr- 
ants  at  will  under  Peter  Young.    They  could  set  «p  no  title  in 
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tbenMMlyes  if  Peter  Young  bad  brought  his  suit  to  tarn  them  out 
of  poeeession,  but  would  be  estopped  from  denying  his  title. 
If  Peter  Yoang  is  estopped  as  against  the  plaintiffs,  then  most 
dearly  A.  J.  Cutler  and  his  temporary  tenant  would  be  also 
estopped.  Whatever  title  Peter  Tonng  had,  it  has  passed  to 
the. plaintiffs.  Suppose  Peter  Young  had  remained  in  posses* 
sion,  and  this  suit  had  been  brought  against  him,  could  he  have 
set  up  any  adverse  possession  against  the  plaintiffs,  either  to 
bar  their  right,  or  to  avoid  the  operation  of  any  of  the  convey* 
anees  under  whieh  they  claim  7  It  is  quite  clear  that  he  could 
not ;  and  if  not,  then  it  is  equally  clear  that  no  person  coming 
into  possession  under  him  can.  As  to  this  defense  of  adverse 
possession,  it  is  not  to  be  presumed,  but  must  be  proved* 
{Jaeksm  v.  Parker,  8  JMn.  Cos.  124.  9  John.  168.  12  id. 
365,  868.  20  id.  408.  9  Barb.  294.  12  id.  852,  856.)  If 
the  defendant  did  not  originally  enter  under  a  hostile  title,  it 
will  be  intended  that  he  entered  under  the  owners.  (9  John. 
163.  12  id.  865.)  "  In  every  action  for  the  recovery  of  real 
property  or  the  possession  thereof,  the  person  establishing  a  legal 
title  to  the  premises  shall  be  presumed  to  have  been  possessed 
thereof  within  the  time  required  by  law,  and  the  occupation  by 
any  one  person  shall  be  deemed  to  have  been  under  and  in  sub- 
ordination to  the  legal  title,  unless  it  appear  that  such  premises 
have  been  held  and  possessed  adversely  to  such  legal  title  for 
twenty  years  before  the  commencement  of  such  action."  {Codey 
i  81.)  And  the  claim  of  title  must  be  ^  exclusive  of  any  other 
right."  {Id.  i  82.)  One  claiming  under  a  subsequent  deed 
from  a  judgment  debtor,  has  not  such  an  adverse  possession  as 
will  avoid  a  conveyance  executed  by  a  purchaser  under  an  exe- 
cution upon  the  judgment.  (Jackson  v.  Collins,  3  Cowen,  89, 
92,  95.)  If  the  purchaser  from  a  lessee  or  tenant  takes  an 
absolute  grant,  under  which  he  enters,  yet  in  judgment  of  law 
he  enters  as  tenant  to  the  lessor,  and  is  as  much  affected  by  the 
acts  and  acknowledgments  of  his  predecessor  as  though  they 
were  his  own.  (Jackson  v.  Davis,  5  Cowen,  128, 129.)  And 
this,  whether  the  grantee  knows  of  the  demise  or  character  of 
the  tenant^s  oooupation  or  not.    (Jackson  v.  Harssn^  7  CSin»« 
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en^  828,  825.)  And  by  statate,  "whenever  the  relation  of 
landlord  and  tenant  shall  have  existed  between  any  persons, 
the  possession  of  the  tenant  shall  be  deemed  the  possession  of 
the  landlord  until  the  expiration  of  twenty  years,  and  notwith- 
standing such  tenant  may  have  acqnired  another  title,  or  mnj 
have  claimed  to  hold  adversely  to  his  landlord.^  (2  R,  S.  294^ 
§  13.)  In  order  to  avoid  a  deed  on  the  ground  of  adverse  pos- 
session at  the  time  of  its  execution,  such  adverse  possession 
must  be  clearly  made  out  by  positive  facts,  and  must  not  be 
left  to  inference  or  conjecture.  (  Wtck/uwi  v.  QnMinj  8  Jbhn. 
220.) 

lY.  No  title  was  acquired  under  the  Munn  judgment.  The 
judgment  itself  was  void  as  against  purchasers  or  subsequent 
judgment  creditors,  for  want  of  the  specification  then  required 
by  law,  and  it  was  so  admitted  by  the  attorney  of  Munn,  who 
upon  this  ground  yielded  the  priority  to  the  Mowatt  judgment, 
and  avised  the  agent  of  Munn  to  take  a  title  under  that  judg- 
ment, which  was  done.  {Laws  of  1818,  ch.  259,  §  8.)  This 
act  was  afterwards  repealed,  but  with  a  proviso  that  it  should 
not  in  any  manner  affect  prior  judgments.  {Laws  of  1821, 
ch.  88.)  If  there  ever  was  a  sale  under  the  Munn  judgment, 
the  sheriff  gave  no  deed,  and  even  if  he  had,  it  would  be  void  as 
against  the  Trust  Company,  who,  confiding  in  the  records,  whidi 
showed  a  regular  title  in  Abraham  Cutler  under  the  Mowatt 
judgment,  advanced  their  money  upon  the  faith  of  that  record- 
ed title.  The  recording  of  the  deed  from  Barto  to  Jacob  and 
John  J.  Young,  was  no  legal  notice  to  the  Trust  Company  or 
other  persons  of  their  claim  of  title.  The  mere  recital  of  the 
purchase  by  Barto  at  sheriff's  sale  was  not  sufficient  to  charge 
third  persons  with  notice.  (Murray  v.  Ballou,  1  John.  Ch. 
R.  566.)  The  chancellor  says  in  that  case,  <'  by  what  clue  was 
he  to  be  directed  to  look  into  that  deed.  He  might  as  well  be 
required  to  examine  the  contents  of  every  deed  on  record." 
{Id.  574.)  Subsequent  purchasers  or  mortgagors  were  only  to 
look  to  it  that  there  was  no  deed  from  Peter  Young  or  Abraham 
Cutler,  or  from  the  sheriff.  They  were  not  to  inquire  or  search 
the  record  to  see  what  lands  H.  D.  Barto  had  conveyed.    {Hooh-^ 
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er  T.  PifircBj  2  BUL  650.)  No  notice  of  the  pretended  life  lease 
was  to  be  implied  from  the  posseission  of  Peter  Young.  He 
was  in  possession  at  the  time  of  the  Mowatt  judgment,  and  the 
purchaser  under  it.  He  was,  prior  to  this  judgment,  the  owner 
in  fee.  There  was  no  apparent  change  in  the  possession  after 
the  life  lease,  if  any  ever  existed.  And  Young  put  forth  no 
such  claim  when  he  was  called  upon,  in  the  foreclosure  suit,  to 
disclose  his  claim  and  defend  his  possession.  {McMechan  v. 
GW^ng^,  8  Picfc.  149, 166, 7.  4  id.  267.  U  Serg.  ^  Rawle, 
383,4.) 

y.  The  deed  from  the  sheriff  to  Barto  of  April  22, 1853,  was 
inadmissible.  1.  It  was  executed  after  the  plaintiffs'  title  had 
accrued  and  after  suit  was  brought.  2.  It  was  not  recorded, 
and  the  plaintiffs,  and  those  under  whom  they  claim,  are  bona 
fide  purchasers  without  notice.  .3.  There  was  no  proof  of  de- 
Uvery  to  Barto.  4.  The  sheriff  had  no  right  to  execute  it  after 
this  lapse  of  time,  (33  years  after  the  sale,)  and  under  the  cir- 
cumstances of  this  case. 

YI.  The  deed  from  John  J.  Young  to  the  Cutler  children 
was  entirely  inoperative,  and  does  not  afford  even  a  colorable 
claim  to  the  title.  It  was  executed  May  22, 1847,  being  more 
llian  26  years  aflier  the  deed  from  Barto  to  John  and  Jacob 
Young,  which  was  November  7th,  1820.  For  all  this  period 
this  pretended  title  was  dormant,  and  was  not  set  up  or  asserted 
by  any  one.  Jacob  Young  does  not  unite  in  this  deed,  although 
Peter  Young  speaks  of  it  as  if  executed  by  both.  It  was  a  quit- 
claim without  covenants.  If  this  was  deemed  a  subsisting  title, 
why  did  not  Peter  Young  set  it  up  in  his  answer  in  the  foreclosure 
suit,  together  with  his  pretended  life  lease,  under  them  ?  His 
answer  was  filed  October  26, 1853.  On  the  contrary,  Peter 
Young  there  claims  title  in  fee,  in  his  own  name,  and  nothing 
was  ever  heard  of  any  lease  to  Peter  Young  until  he  is  exam- 
ined as  a  witness  in  1864.  No  such  lease  is  recorded,  none  is 
produced,  and  it  is  proved  only  by  parol,  by  an  old  grandfather 
of  90,  whose  answer  and  acts  are  inconsistent  with  its  existence. 
On  August  20, 1886,  he  mortgaged  the  premises  as  his  own,  to 
John  I>e  Mott.    No  rent  is  paid  or  demanded,  nor  is  any  thing 
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jheard  of  tho  IfTev  Jersey  Yoongfl  for  tiie  26  jevtB.  Peter 
youi^  IB  CQUtesting  the  mortgage  with  the  Ixust  Gompuy  till 
September  80,  1846,  vhioh  is  the  4ate  of  the  deoree.  And 
then,  Mity  22, 1847,  Abraham  Cutler  presents  himself  in  New 
Jesrsey,  and  procures  a  quitclaim  deed  from  John  J.  Young  to 
the  yo^ng  Cutlers,  the  children  of  Abraham,  of  whom  8  or  d 
yrere  minors,  and  the  youngest  only  7  years  of  age.  This  deed 
purports  Ao  oquvey  the  whole  premises,  without  reference  to  the 
supposed  life  lease  of  Peter  Young,  or  any  reaervatiom  of  his 
interest.  If  claimed  as  a  conveyance  in  fee,  it  was  void  becauae 
of  the  adverae  holding  of  Peter  Young,  who  was  in  possession, 
claiming  title  for  life.  This  title  is  asserted  and  reserved  in  his 
deed  to  the  Cutler  children,  of  June  27, 1846,  and  Ihis  widiout 
reference  to  John  and  Jacob  Young. 

Vn.  The  technical  objections  to  the  deed  under  whicdi  tha 
plaintifis  claim  being  out  of  the  way,  there  is  no  remaining  ques^ 
tion  about  the  plaintifls'  title.  When  the  Trusl;  Company  ad- 
vanced their  money,  the  record  showed  a  regular  tide  in  Abra- 
ham Cutler,  by  whom  the  mortgage  was  ^executed.  There  was 
nothing  to  show  that  a  sheriff's  sale  ever  took  j^ace  nnder 
the  A^unn  judgment.  No  sheriff's  deed  was  evw  Bxeouted; 
and  if  it  had  been,  it  was  necessary  to  record  it,  or  it  would  be 
void  fts  against  a  bona  fide  purchaser.  (18  John.  471.  8  Wend. 
620.  15  Wend.  588.)  The  execution  of  the  sheriffs  disod 
since  the  commencement  of  the  suit,  (April  23, 1858,)  while  it 
in  entirely  ineffectual  as  against  the  plaintiffs,  ^ords  evidence 
(hat  the  defendant's  counsel  saw  the  necessity  of  supplying  in 
some  way  a  &tal  defect  in  the  de&ndant^s  titb.  This  defect  is 
not  si^pplijBd  by  the  partial  execution  of  a  deed  88  jwtu  aftor 
the  sale  and  after  the  commencement  of  tiiis  suit,  snd  where 
the  deed,  if  folly  {executed  at  the  prpper  time,  being  unrecorded, 
was  void  as  against  the  plaintiffs'  title. 

Tni.  If  the  plaintifi  acquired  only  the  interest  of  Petnr 
ToQog  during  his  lift  they  would  be  entitled  to  judgment,  tkis 
term  being  unexpired  at  the  time  of  commencing  this  suit.  But 
they  claim  and  are  entitled  to  judgment  for  the  wbole  prwuMS 
fnfte. 
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i^.  S.  Newton^  fi>r  the  defendant.  I.  The  defeddant  ehov^^ 
lade  {toafiiumntto  thatekiinedl); the  pbdntifls.  (1.)  Thejndg^ 
ment  in  &rar  of  Stephen  B.  Mnnn  y8.  Abraham  Cutler  and' 
Peter  Yodng  was  signed,  filed  and  docketed  October  24^  1818» 
The  judgment  of  Mowatt  yb.  Abraham  Cntler  anid'Peter  Yotng^ 
under  whieU  the  plaintifb  claim,  was  docketed' I^byember  12^ 
1818.  0L)  Henry  D.'  Barto  ptti«ha6ed  at  the  8h^ff*s  sak  on 
the  judgment  in  faror  of  Stephen  B.  Mann.  (8.)  The  sheriff 
gttf^  a  deed,  in  pursuance'  of  the  sUe,  to  Henry*  D.  Batto* 
(4;)  Henry  B.  Barto  deeded  to  John  J.  and  Jacob  J.  Yonffig/ 
(5i)  John  J.  Young  deeded  to  AhdMw  J.  Ouiler,  the  Itodlord 
of'the  defendant, 

n.  The  judgment,  by  confession  in  faror  of  Ste'phen  B.  Munn, 
was  vafid.  (1.)  The  specification  was  sufficient  within  the  stat- 
ute. l%e  demafitds  we^e  notes,  and  ''the  origin  and  considera- 
tiott  of  the  same  were  sUited.^'  (Laws  of  1818,  chapJ  259,  §  9. 
IDUtdajfs  Prixt.  S62.)  (2.)  The  judgment  would  be  bin<£ng^ 
until  ^o^edingd  to  have  it  vacated  or  set  aside  were  taken« 
Thetict  does  not  for  a  defect  in  the  specification  make  the  judg^ 
m(MitT6id,bul' only  fraudulent  for  certain  purposes,  and  as  to 
certain  ptsrsohii.  It  is  Valid  as  against  the  judgment  debtor, 
(9.)  KMther  Beebe,  nor  those  claiming  under  him,  can  object  to 
thid'Yiilidify  of  the  MuttU  judgment,  for  Beebe  controled  and' 
owned  both  judgments,  directed  the  sale  on  the  Munn  judgment, 
and  reeeived  the  proceeds.  (4.)  Abraham  Cutler  was  one  of  the 
judgment  debtors,  and  the  plaintiffs  claim  under  him.  {Seaty 
ing  ▼.  Brifdcethdof^  5  J6hn,  Ch.  329.  Lawless  v.  Backett^  16 
JWbi:  149.  WhU^  r,  WiUlanis,  1  Paige^  602.  Chappel  v, 
C^ppel,  2  Kemarty  219.) 

ni.  The  deed  from  Nicfaol  Halsey,  sheriff,  to  H.  D.  Barto, 
was  yUSA  and  effectual.  (1.)  It  takes  effect  by  relation  from  the 
^e  of\he  sale  by  the  shi^riff.  (2.)  The  premises  having  been 
bid  off  by  Henry  D.  Barto  in  his  own  name,  but  for  the  benefit 
of  John  J.' and  Ja^ob  J.  Young,  and  Barto  having  given  John 
J.  Young  and  Jacob  J.  Young  a  deed,  with  the  understanding 
that  the  sheriff  should  make  out  a  deed  to  Barto  and  have  it 
reebrfledi  and  Beebe  having  received  the  purchase  mon^y  from 
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John  J.  and  Jacob  J.  Young,  it  was  the  duty  of  the  sheriff  to 
execnte  the  deed,  and  upon  his  refnsal  the  court  would  compel 
him  to  do  so.  (8.)  It  was  proper  that  the  deed,  when  gireni 
should  be  delivered  over  to  the  then  present  owner,  though 
Barto  were  named  as  grantee,  the  object  being  to  supply  a  link 
in  the  chain  of  title.  (4.)  Beebe  and  Abraham  Cutler,  and  all 
claiming  under  them,  had  notice,  constructively  by  reason  of 
possession,  and  actually,  of  the  defendant's  rights* 

IV.  The  defendant  not  only  showed  title  but  continued  pos- 
session under  his  title  from  1820  to  1853,  more  than  80  years. 
(1.)  The  farm  was  bid  off  by  Barto,  for  John  J.  and  Jacob  J. 
Young.  (2.)  Barto  gave  a  deed  to  them,  they  paying  the  pur- 
chase money  with  the  knowledge  of  Beebe.  (8.)  Peter  Young, 
upon  the  giving  of  the  deed  by  Barto  to  John  J.  and  Jacob  J. 
Young,  took  a  lease  from  them,  and  continued  in  possession  by 
virtue  o^  and  claiming  under,  the  lease  exclusively  till  1847. 
(4.)  Barto  was  the  attorney  of  Beebe  and  Munn  and  of  Mowatt, 
after  the  purchase  of  Mowatt's  judgment  by  Beebe,  (5.)  Beebe 
never  took  possession,  or  claimed  possession,  nor  saw  the  land, 
or  had  any  thing  to  do  with  it,  except  temporarily  to  hold  the 
papers.  (6.)  Abraham  Cutler  did  not  take  possession  by  virtue 
of  his  deed,  and  never  had  or  pretended  to  have  possession. 
He  took  the  quitclaim  from  Beebe  to  assure  the  title  to  another 
lot,  67,  which  was  included  in  the  deed  to  Beebe. 

y.  The  matters  stated  in  the  preceding  points  showed  an  ad- 
verse possession  by  the  defendant,  and  those  under  whom  he 
claimed,  and  by  reason  thereof  the  deeds  under  which  the  plain- 
tiffs claim  are  void.  (1.)  At  the  time  of  the  conveyance  firom 
Beebe  to  Abraham  Cutler,  and  in  1828,  John  J.  and  Jacob  J. 
Young  were  in  possession  by  their  tenant  Peter  Young,  claim- 
ing title,  and  Abraham  Cutler  knew  these  facts.  He  was  one 
of  the  judgment  debtors  in  both  judgments.  (2.)  At  the  time  of 
the  execution  of  the  mortgage  to  the  Trust  Company  in  Novem- 
ber, 1882,  John  J.  and  J.  J.  Young  were  also  in  possessba 
claiming  title.  (3.)  At  the  time  of  the  conveyance  to  the  Trust 
Company  by  the  sheriff  in  1852,  Andrew  J.  Cutler  had  his 
deed  from  John  J.  and  Jacob  J.  Young,  was  in  possession  daim- 
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iDg  under  this  title,  and  notified  the  purchaser  of  his  title,  under 
J.  J.  and  J.  J.  Young  and  his  possession.  (4.)  At  the  time  of 
the  oonveyance  by  the  New  York  Life  Insurance  and  Trust 
Company  to  Elijah  Baker,  April  12,  1852,  Andrew  J.  Cutler 
was  in  actual  possession,  having  and  claiming  title  under  John 
J.  and  Jacob  J.  Young;  and  Baker  knew  these  facts.  (5.)  The 
same  objections  apply  to  the  deed  from  Elijah  Baker  to  Daniel 
^ler,  dated  February  21, 1858.  (6.)  The  same  objections  apply 
to  the  deed  from  Daniel  Tyler  to  Charles  Cook,  dated  February 
15, 1854.    (1  R.  S.  789,  §  160,  [147].) 

YI.  The  record  in  ejectment  and  the  writ  of  possession, 
against  Peter  Young,  the  tenant,  were  not  proper  evidence,  and 
could  not  impair  the  rights  of  the  landlords,  John  J.  and  Jacob 
J.  Young.  (1.)  There  is  no  proof  that  John  J.  Young  or  Jacob 
Young  had  any  notice  of  these  proceedings  by  the  defendant. 
(2.)  There  is  no  proof  that  Peter  Young  was  ever  removed  or 
disturbed  in  his  possession.  The  proof  is  the  contrary.  The 
return  of  the  sheriff  is  only,  "iserved  as  required,^  which  was 
nothing. 

Vn.  The  copy  of  the  deed  from  Peter  Young  to  Andrew  J. 
Cutler  ought  not  to  affect  the  rights  of  the  defendants,  for  (1.) 
It  was  never  accepted  by  or  known  to  the  grantees.  (2.)  An- 
drew J.  Cutler  was  then  an  infant. 

VIII.  The  answer  of  Peter  Young  in  the  foreclosure  suit 
was  incompetent.  (1.)  John  J.  and  Jacob  J.  Young  were  not 
parties  to  the  suit.  (2.)  The  answer  of  the  tenant  could  not 
affect  the  rights  of  the  landlord. 

IX.  The  mortgage  to  John  De  Mott,  the  lease  and  the  de- 
clarations of  A.  Cutler  are  incompetent,  for  the  reasons  last 
mentioned. 

X.  Judgment  should  be  ordered  for  the  defendant,  with  costs. 

Bff  the  Court,  T.  R.  Strong,  J.  The  title  to  the  premises 
in  question,  in  1818,  was  in  Peter  Young ;  who  is  the  common 
source  of  title  of  the  respective  parties  to  the  action.  In  Oc-' 
tober  of  that  year,  Stephen  S.  Mann  recovered  a  judgment 
against  Young  and  Abraham  Catler,  which  was  docketed  on  the 
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24tk  of  Oetober ;  a&d  in  November  fellowiogy  John  MowwU^  jr. 
reoovered  a  judgment  against  the  same  persons;  Whioh  ^Tatf 
docketed  the  12th  of  that  month.  BxeeatioBS  irere  isMed  on 
theoe  judgments ;  and  under  that  on  the  Munii  judgment  the 
premises  were  sold  to  Henry  B.  Barto,  the  latter  pari  of  De- 
cember, 1810,  or  early  in  1820;  under  that  on  the  Mowatt 
judgment  the  premises  were  sold  to  William  Piatt,  about  the 
same  period.  No  deed  was  executed  to  Barto  by  the  sheriff 
utttil  the  22d  of  April,  1853.  Barto  conv^ed  to  Jacob  X 
Young  and  John  J.  Young,  by  deed  dated  the  7th  of  Notdttber, 
1820,  wfaiefa  was  recorded  the  17th  of  the  same  month.  In  the 
description  of  the  premises  in  this  deed,  it  is  st&ted  tlAttthey 
were  purchased  by  Barto  at  a  sale  by  the  sheriff  lAider  the 
Muan  judgment.  John  J.  Young  conveyed  U>  Andrew  J.  Cut- 
ler and  others,  the  deed  bearing  date  May  22,  1847^  proved 
June  27,  1849,  and  recorded  the  8th  of  October  then  next. 
The  defendant  is  in  possession  of  the  premises  as  tenant  ^f  An- 
drew J.  Cutler*  A  deed  was  executed  by  the  sheriff  to  Piatt, 
on  the  sale  to  him,  dated  February  2, 1820,  acknowledged  the 
same- day,  and  which  was  recorded  the  26th  of  Febmaiy.  Piatt 
cottveyed  the  {Hremises  to  Jeremiah  S.  Beebe,  by  deed  dated 
February  21, 1820,  which  was  recorded  A^Hril  2, 1828.  Beebe 
conveyed  to  Abraham  Cutler,  the  d^ed  bearing  date  27tbFeb* 
ruary,  1828,  and  acknowledged  and  recorded  the  11th  of  No- 
vember following ;  and  the  latter  executed  a  UKMrtgi^  of  the 
premises  to  the  New  York  life  Insurance  and  Trust  Company^ 
dated  the  29th  of  November,  1882,  and  which  was  reoorded  die 
5th  of  December,  1882.  This  mortgage  was  foveekeed^'ajid  the 
premises  were  sold  under  the  judginent  in  the  foredosure  s«it| 
to  the  mortgagees,  who  took  a  deed  from  the  sheriff  dated  the 
13th  and  recorded  the  14th  of  February,  1862.  The  Conlpany 
conveyed  to  Elijah  Baker,  by  deed  dated  April  12th,  1852,  ac- 
knowkdged  the  19th  of  April,  and  recorded  the  81st  of  April, 
1852,  and  the  plaintiffs  deduce  title  fr6m  Baker. 

It  will  be  seen  from  the  foregoing  statements  and  deduotkme 
of  the  titles  of  the  parties,  that  at  the  time  of  the  execution  of 
the  mortgage  from  Abraham  Cutler  to  the  New  York  life  Imt 
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title  to  the  premiaeB,  duly  reoordad,  tiirough  the  jadgment  of 
MowaM  agaanst  Seter  Young ;  and  that  the  records  did  not 
ahow  aaydeed  firom  the  ahoriff  on  the  sale  to  Sarto,  the  deed  not 
haTuig  then  been  executed.  The  mortgagees  were,  therefore, 
under  the  recording  acts,  entitled  to  a  preference  &r  the  mort- 
gage over  the  title  'Wider  ti^*  Munn  judgment,  unless  at  the 
tune  of  taking  the  mortgage  they  had  notice  of  that  title.  The 
record  of  ^he  deed  from  Barto  to  Jacob  J.  and  John  J.  Young, 
oontaiiung  a  redtal  of  the  sale  under  that  judgment,  was  not 
sucb  notice.  There  being  no  record  of  a  conveyance  to  Barto, 
and  no  evidence  of  notice  that  he  made  any  claim  to  the  prem- 
isesy  they  weve  not  required  to  search  for  a  conveyiokee  by  him, 
and  were  in  no  way  afiected  by  the  reooati  of  such  eonveyanee. 
(JfufToy  V.  BaUouy  1  Jchn>  Ch.  666.)  No  evidence  was  given 
of  direct  or  actual  notice  to  them  of  title  in  or  throng  Barto«  It 
appears,  however,  that  Peter  Young  was  in  possession  of  the 
premises  at  the  times  of  the  sales  under  the  judgments,  and  eon- 
tinned  to  possess  the  premises  until  1850 ;  and  proof  was  given 
tending  to  show  tiiat  he  claimed  the  title  under  a  life  lease  ex- 
ecuted by  Jacob  J.  and  John  J.  Young  to  him  at  the  time  Barto 
conveyed  to  them ;  but  there  was  no  proof,  beyond  the  posses- 
sion, that  the  mortgagees  knew  what  claim  he  made.  Assuming 
that  he  had  such  a  lease  under  which  he  occupied,  was  his  mere 
possessioni  without  any  thing  further,  notice  to  third  persons  ot 
the  title  by  which  he  held  possession  ?  It  is  a  general  rale, 
that  the  possession  of  land  is  notice  to  others  of  the  possessor's 
titie.  (4  Kenfs  Com.  179,  and  nates  to  1th  ed.  Tuttle  v. 
Jaekwn,  6  Wend.  218,  226.  Wright  v.  Douglass,  10  Barb. 
07.  Tnmp  y.  HurllnU,  Id.  854.  Merritt  v.  Northern  RaU 
Boad  Co.  12  id.  605.)  But  it  is  not  universally  true ;  the 
notiee  is  merely  an  inference ;  it  may  not  arise  in  some  cases ; 
it  may  be  repelled  in  others ;  and  in  others  it  may  be  restricted 
to  some  particular  title  or  claim.  The  rule,  like  all  rules  of 
drcumstantial  evidence,  must  be  governed  by  the  particular  cir- 
eumstances  of  each  case,  and  have  a  reasonable  operation.  In 
MeMechan  v.  QHffing,  (8  Pick.  156,)  WUde,  J.  says,  ''Bvs^ 
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pose  that  a  lessor  should  grant  the  fee  of  the  land  to  the  lessee, 
he  being  in  possession  under  the  lease,  and  the  next  day  he 
should  make  a  second  grant  to  a  third  person,  who  well  knew 
that  the  lessee  the  day  before  was  in  possession  under  the  lease, 
how  does  his  continued  possession  furnish  evidence  of  notice  of 
his  purchase?'  He  adds,  "  To  imply  notice  in  such  a  case,  is  to 
presume  a  fact,  without  proof  and  against  probability."  In 
Seolt  y.  GaUagher,  (14  Serg.  ^  Rawle,  888,)  the  facts  were, 
that  Gallagher  and  wife,  on  the  2l8t  Noyember,  1786,  conveyed 
certain  premises  to  one  McOormick.  The  deed  was  regularly 
acknowledged  and  recorded.  On  the  29th  November,  1786,  a 
bond  was  executed  by  McCormick  to  Grallagher,  whereby  the 
former  became  a  trustee,  and  the  latter  the  cestui  que  trust  of 
the  premises.  Scott  deduced  title  from  McCormick,  the  deed 
to  him  bearing  date  the  12th  of  July,  1790.  Gallagher  was 
then  in  the  possession,  and  had  retained  the  possession  ever 
since  the  conveyance  to  McCormick,  exercising  every  act  of 
ownership  over  the  premises.  It  was  held,  that  notice  of  the 
xrust  could  not  be  implied  from  this  possession.  Rogers,  J. 
says,  "  Had  then  Scott  such  a  notice  of  this  agreement  as  to 
aflfect  him  ?  It  is  said  that  he  had,  because  Gallagher  continued 
in  possession  and  received  the  rents  and  profits  of  the  property 
until  the  commencement  of  this  suit  How  this  can  be  notice 
of  a  parol  agreement  between  Gallagher  and  McCormick,  I  am . 
at  a  loss  to  conceive.  Scott,  who  lived  in  the  state  of  New 
Jersey,  looked  only  to  the  deechin  fee  simple,  given  by  Galla- 
gher to  McCormick,  regularly  recorded,  and  which  never  was 
divested  by  a  deed  of  reconveyance  from  McCormick.  He  is 
not  bound  to  call  on  the  person  who  is  in  the  possession  of  the 
land,  to  inquire  of  him  whether  he  has  a  secret  agreement  with 
the  owner  of  the  legal  title.  If  there  be  an  agreement,  it  is  the 
duty  of  the  tenant  in  possession  to  spread  it  upon  the  records 
of  the  county,  in  order  to  prevent  innocent  persons  from  being 
deceived.  A.  sells  a  tract  of  land  to  B.,  and  retains  the  pos- 
session ;  B.  sells  to  C. ;  C.  is  not  bound  to  call  on  A.  to  know 
whether  there  is  not  a  secret  agreement,  adverse  to  the  deed 
from  A.  to  B.,  between  them.    He  would  be  bound  only  by 
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those  agreements  which  are  consistent  with  his  deed,  such  as  a 
retention  of  possession,  or  payment  of  rent"  In  Hewes  y. 
Wiswdi,  (8  Oreetd,  94,)  it  was  decided  that  possession  was 
only  implied  notice,  which  might  be  rebutted.  In  Woods  v. 
Farmere,  (7  Watts,  882,)  it  was  held  that  where  the  record 
shows  a  particular  title  in  the  possessor,  the  notice  from  pos- 
session will  be  restricted  to  that  title.  (See  Flagg  v.  Mann, 
(2  Sumner^  487.)  In  the  present  case,  Peter  Young  was  the 
acknowledged  owner  of  the  premises  in  question,  in  fee ;  his 
entire  title  had  been  sold  and  conyeyed  under  the  Mowatt  judg- 
ment ;  and  the  possession  by  him  thereafter  was  of  the  same 
character  as  before,  without  any  apparent  change.  I  think, 
within  the  doctrine  of  the  cases  cited,  the  fair  inference,  and 
legal  presumption,  from  his  continued  possession,  was,  that  he 
was  in  under  Piatt,  the  purchaser  and  grantee  of  the  sheriff,  and 
those  coming  under  him.  It  follows,  that  the  mortgage  lien 
must  be  preferred  to  the  title  of  the  grantees  in  the  deed  from 
Barto. 

There  was  no  such  adyerse  possession  as  would  ayoid  any  of 
the  conyeyances  in  the  plaintiffs'  chain  of  title.  Peter  Youngs 
while  in  possession,  was  estopped  by  the  sale  and  conyeyance 
under  the  Mowatt  judgment  from  setting  up  another  title  in 
himself;  he  was  also  estopped  by  the  decree  in  the  foreclosure 
suit,  to  which  he  was  a  party  defendant ;  and  it  is  proved  that 
Henry  and  Andrew  J.  Cutler  went  into  possession  about  1850, 
under  an  agreement  with  Petet  Young  to  support  him;  he 
claiming  a  life  lease  as  before  stated,  and  who  then  surrendered 
the  possession.  They  were  therefore  estopped,  in  like  manner 
with  Peter  Young,  from  disputing  the  titte  sought  to  be  enforced 
by  the  plaintiffs.  (Jackson  y.  Parker,  9  Cowetij  84.  Jackson 
y.  Oraham,  8  CaineSj  188.  Jackson  y.  Hinman,  10  John. 
292.  Burhans  y.  Van  Zandt,  8  Selden,  525.  Jackson  y. 
Harder,  4  John.  202.) 

The  mortgage  haying  priority,  notice  to  the  mortgagees  of 
the  hostile  title  at  the  time  of  the  sale  under  the  decree  in  the 
foreclosure  suit,  or  subsequently  to  any  persons  claiming  under 
that  sale,  cannot  aflfoct  their  title  under  the  mortgage.    The 

YoL.  ZXn.  46 


362  OASES  IK  THE  SUPREME  COURT. 

St.  John  «.  Pieroe. 

protection  which  the  mortgagees  might  claim,  could  not  be  im* 
paired  by  a  subsequent  notice,  and  it  extends  to  all  claiming 
title  through  the  mortgage,  whether  they  had  notice  at  the  time 
of  the  purchase  or  not. 

These  views  appear  to  me  to  dispose  of  the  case,  and  to  show 
that  the  plaintiffs,  who  have  proved  a  regular  deduction  of  title 
through  the  sale  in  the  foreclosure  suit,  are  entitled  to  judg- 
ment. 

Judgment  is  accordingly  ordered  for  the  plaintiflb. 

[MoNROK  Gbnssal  Term,  September  1, 1866.  T,  R.  Sireng^  IFaQct  and 
iStaUCA,  Jofltioes.]  ' 


John  Henry  Herbert  St.  John,  an  infant,  by  Beverly 
Robinson  his  guardian,  Henrt  Joseph  St.  John  and  Ferp 
DiNAND  St.  John  va.  James  Pierce. 

All  the  general  providoDB  of  tbe  revised  statutes  relating  to  actions  oonoern- 
ing  real  estate,  where  no  specific  inconsistent  provision  is  made  in  the  code 
on  the  same  sutject,  remain  in  fbroe,  and  are  to  he  appHed  and  adapted  to 
actions  under  the  code. 

Whenever  the  code  defines  or  declares  a  right,  or  provides  a  remedy,  sach  pro- 
vision must  prevail)  and  repeal  any  and  every  inconsistent  provision  in  the 
revised  statutes.  ^ 

The  section  of  the  revised  statutes,  declaring  that  the  declaration  in  ejectment 
may  contain  several  counts,  and  that  several  parties  may  he  named  as  plain- 
tifih,  jointly,  in  one  count,  and  separately,  in  others,  relates  merely  to  the  rem- 
edy,  and  is  therefore  repealed  by  the  code,  as  being  inconsistent  with  its 
provisions  respecting  the  parties  to  actions,  the  form  of  actions,  and  with  the 
whole  scope  of  the  code.    Welles,  J.,  dissented. 

Those  provisions  of  the  code  are  in  conflict  with  the  theory  of  separate  oounta 
in  the  name  of  separate  plaintiffi,  for  the  same  cause  of  action,  as  in  the 
former  action  of  ejectment,  and  of  separate  counts  in  ihvor  of  the  8am«  plah^ 
tiff,  for  the  same  cause  of  action,  as  in  other  actions.    Welles,  J.,  dissented. 

The  intent  of  section  456  of  the  code  was  that  the  change  made  in  the  form 
of  the  remedy  should  not  afiect  any  substantial  right,  nor  change  any  pro- 
Tisfons  relating  to  the  remedy  that  can  be  adapted  to,  and  applied  ander,  the 
code,  In  pnftct  ooositt^ncy  therowith. 
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APPEAL  by  the  defendant  from  an  order  made  at  a  speeial 
term,  oyermling  a  demnrrer  to  the  complaint.  The  oom-^ 
pliant  was  as  folbwB :  "  The  aboye  John  Henry  Herbert  St. 
John,  (an  infant  under  the  age  of  twenty'K>ne  years,  by  Beverly 
Bobinson,  his  guardian,)  Henry  Joseph  St  John  and  Ferdinand 
St.  John,  plaintiffs  in  this  action,  show  to  the  conrt,  that  the 
phuBtiffs,  John  Henry  Herbert,  Henry  Joseph  and  Ferdinand 
abore  named,  on  or  about  the  first  day  of  May,  one  thousand 
eight  hundred  and  forty-five,  were  possessed  of  a  certain  lot  or 
tract  of  land  situated  in  the  town  of  Naples,  in  the  county  of 
Ontario  and  state  of  New  York,  which  premises  are  described 
as  follows,  to  wit :  [Describing  the  premises ;]  which  premises 
the  said  plaintiffs  claim  in  fee.  And  they,  the  said  plaintifb, 
being  so  possessed  thereof  the  defendant,  James  Pierce,  on  the 
first  day  of  May,  1846,  entered  into  the  said  premises  and 
ejected  the  said  plaintiffs,  John  Henry  Herbert,  Henry  Joseph 
and  Ferdinand,  therefrom,  and  unjustly  withholds  from  them, 
the  said  plaintiffs,  the  possession  thereof  to  the^  damage  of  said 
plaintiff*  of  one  thousand  dollars. 

2.  The  plaintiffs  frirther  show,  that  the  said  plaintiff  John 
Henry  Herbert  St.  John,  on  the  first  day  of  May,  one  thousand 
eight  hundred  and  forty-fiye,  was  possessed  of  a  certain  lot  or  tract 
of  land,  situated  in  the  town  of  Naples,  in  the  county  of  Ontario 
and  state  of  New  York,  which  premises  are  described  as  follows, 
to  wit :  [Describing  the  premises  as  before ;]  which  premises  the 
said  plaintiff  John  Henry  Herbert  claims  in  fee.  And  the  said 
plaiaiiff  Jehn  Henry  Herbert  being  so  possessed  thereof,  the  said 
defendant,  James  Pierce,  on  the  first  day  of  May,  1845,  entered 
into  the  said  premises  and  ejected  the  plaintiff  John  Henry 
Herbert  therefrom,  and  unjustly  withholds  fit>m  him  the  pes* 
aessioQ  thereof,  to  the  damage  of  said  plaintiff  John  Henry 
Herbert  of  one  thousand  dollars. 

8.  The  plaintiffs  further  show,  that  the  said  plaintiffs,  Henry 
Joseph  St.  John  and  Ferdinand  St.  John,  on  the  first  day  of 
May,  one  thousand  eight  hundred  and  forty-fiye,  were  possessed 
of  a  certain  lot  or  tract  of  land  situated  in  the  town  of  Naples, 
and  county  of  Ontario  and  state  of  New  York,  which  premises 
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are  described  as  follows,  to  wit :  [Same  description  as  before ;] 
which  premises  the  said  plaintiffs,  Henry  Joseph  and  Ferdi- 
nand, claim  in  fee,  and  they,  the  said  plaintiffs,  Henry  Joseph 
and  Ferdinand,  being  so  possessed  thereof,  the  said  defendant, 
James  Pierce,  on  the  said  day  of  May,  1845,  entered  into  the 
said  premises  and  ejected  the  said  plaintiffs,  Henry  Joseph 
and  Ferdinand,  therefrom,  and  unjustly  withholds  from  them 
the  possession  thereof,  to  the  damage  of  said  plaintiffs,  Henry 
Joseph  and  Ferdinand^  of  one  thousand  dollars. 

4.  The  plaintiffs  further  show,  that  the  said  plaintiff  Ferdi^ 
nand  St.  John,  on  the  first  day  of  May,  one  thousand  eight 
hundred  and  forty-five,  was  possessed  of  a  certain  lot  or  tract 
of  land  situated  in  the  town  of  Naples,  in  the  county  of  Onta- 
rio and  state  of  New  York,  which  premises  are  described  as 
follows,  to  wit :  [The  same  premises  described ;]  which  premises 
the  said  plaintiff  Ferdinand  claims  in  fee,  and  he,  the  said 
plaintiff  Ferdinand,  being  so  possessed  thereof,  the  said  defend*' 
ant,  James  Pierce,  on  the  first  day  of  May,  1845,  entered  into 
the  said  premises  and  ejected  the  said  plaintiff  Ferdinand 
therefrom,  and  unjustly  withholds  from  him  the  possession 
thereof,  to  the  damage  of  said  plaintiff  Ferdinand  of  one  thou- 
sand dollars.  Wherefore  the  plaintiffs  claim  judgment  for  the 
recovery  of  the  premises  herein  before  described,  together  with 
the  damages  aforesaid,  and  the  costs  of  this  action." 

The  defendant  demurred  to  the  complaint,  and  alleged  and 
assigned  as  grounds  of  demurrer :  1st.  That  several  and  dis- 
tinct causes  of  action  between  different  parties,  and  in  different 
rights,  were  improperly  inserted  therein.  2d.  That  a  cause  of 
action  in  favor  of  John  Henry  Herbert  St.  John  alone  was  ish 
properly  united  with  a  cause  of  action  in  favor  of  all  the  plain- 
tiffs ;  and  also  with  a  cause  of  action  in  favor  of  his  oo-plainiiffs 
upon  a  separate,  distinct  and  hostile  title  to  that  claimed  by 
him.  8d.  That  the  second  and  fourth  counts  were  in  fiivor  of 
several  plaintiffs  upon  their  separate  titles ;  and  in  respect  to 
those  there  was  a  defect  of  parties — ^the  other  persons  being 
improperly  joined  as  plaintiffs,  when  they  should  have  been 
made  defendants.    4th.  That  the  plaintiffs  in  whose  &vor  the 
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first  eaose  of  action  was  prosecated  were  improperly  joined  as 
plaintiffs  in  each  of  the  other  causes  of  action  in  said  complaint 
6th.  That  the  causes  of  action  set  forth  do  not  affect  all  the  par- 
ties alike.  6th.  That  there  was  a  defect  of  parties  plaintiffs. 
TtL  That  there  was  a  defect  of  parties  defendants.  8ih.  That 
seyeral  causes  of  action  were  improperly  united.  9th.  That 
the  complaint  did  not  state  ftcts  sufficient  to  constitute  a  cause 
of  action* 

jE^  G.  Laphamy  for  the  defendant 

H.  R.  Selden,  for  the  plaintiffs. 

E.  Darwin  Sm ith,  J.  The  complaint  in  this  action  is  con-^ 
fessedly  in  the  form  of  a  declaration  in  ejectment  under  the 
revised  statutes.  Before  the  revised  statutes,  by  counting 
upon  demises  from  different  lessors,  the  plaintiff  might  claim 
and  recover  on  different  titles>  and  insert  in  his  declaration  as 
many  counts  as  he  pleased  The  revised  statutes  abolished  the 
use  of  fictitious  names  of  plaintiffs  and  defendants,  and  of  the 
names  of  any  others  than  the  real  claimants  and  the  real  de- 
fendants, and  the  statement  of  any  lease  or. demise  to  the 
plaintiff,  and  of  an  ejectment  by  any  casual  ejector.  (2  R.  S. 
8H  i  6,)  But  the  advantage  which  the  plaintiff  had  in  the 
use  of  different  demises,  in  the  names  of  different  lessors,  was 
not  relinquished  thereby,  but,  except  when  the  action  was 
brought  for  the  recovery  of  dower,  the  declaration  might  con- 
tain several  counts,  and  several  parties  might  be  named  as 
plaintiffs,  jointly  in  one  count  and  separately  in  others. 

This  is  predsely  what  the  plaintifis  have  done  in  this  casC) 
and  the  question  for  the  court  is  whether  this  form  of  proceed- 
ing is  allowable  in  actions  under  or  since  the  code.  Section  111 
of  the  code  is  as  follows:  "Every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  except  as  otherwise 
]Hrovided  in  section  118."  Section  118  excepts  executors  and 
administrators  and  trustees  of  an  express  trust,  or  persons  au- 
thoriied  by  statute  to  sue.    Secti(m  117  declares  that  all  per- 
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Mns  liftyiiig  an  mterest  in  the  subject  of  the  action  may  be 
joined  as  plaintiffs.  Section  118  provides  that  all  who  haye 
an  interest  in  the  controrersy  adverse  to  the  plaintiff,  or  who 
are  necessary  to  a  complete  settlement  or  determiniftion  of  the 
question  involved  in  the  snit,  may  be  made  defendants. 

The  mle  in  respect  to  parties,  as  contained  in  these  sectionSi 
and  in  the  118th  section  and  all  others,  in  pari  materia,  show 
that  the  intent  of  the  commissioners,  as  carried  ont  by  the 
legislature,  was  to  adopt  the  mle  of  the  courts  of  equity  as 
there  applied.  ( Wallace  v.  Eaton,  5  Haw.  99, 100.  HoUen- 
heck  V.  Van  VaUcenburgh,  Id.  281,  284.  1  Code  Rep.  N.  & 
88.    /d.  895.) 

The  rule  in  equity,  as  well  as  at  law,  required  that  the  plain* 
tiffs  should  have  a  joint  or  common  interest  in  the  subject  mat- 
ter of  the  controversy,  or  in  the  relief  sought.  Such  a  bill  of 
complaint  as  the  one  in  this  cause  could  not  have  been  sustained 
upon  the  rule  in  equity,  before  the  code,  in  respect  to  parties. 

The  provisions  in  the  code  prescribing  the  manner  of  oom^ 
mencing  and  conducting  suits  and  of  receiving  and  entering 
verdicts  and  perfecting  judgments,  all  imply  that  it  was  the 
purpose  of  the  codifiers  and  of  the  legistature  to  have  but  one 
form  of  commencing  suits,  one  simple  and  single  remedy  for 
kgal  and  equitable  causes  of  action.  So  far  as  relates  to  the 
form  of  the  remedy,  the  language  of  the  code  is  too  explicit  to 
admit  of  any  doubt  upon  this  head.  But  it  is  claimed  that 
section  456  creates  an  exception.  That  section  embraces  all 
that  is  contained  in  a  single  title.  Chapter  five  is  entitled 
as  follows:  ^'General  provisions  relating  to  actions  conceming 
Real  Property."  (i  455.)  Provisions  of  Revised  Statutes 
applicable  thereto,  (i  455.)  "  The  general  provisions  of  the 
revised  statutes  relating  to  actions  conceming  real  property 
shall  apply  to  actions  brought  under  this  act,  according  to  the 
subject  matter  of  the  action  and  without  regard  to  its  form."- 
The  general  provisions  of  the  revised  statutes  relating  to  actions 
conceming  real  property  are  chiefly  contained  in  chapter  6  of 
part  8  of  the  revised  statutes,  page  802,  which  is  entitled^  gen- 
erally, "  Of  suits  relating  to  real  property." 
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This  chapter  has  eight  titles.  1st.  Of  the  action  of  eject- 
ment 2CL  Proceedings  to  compel  the  determination  of  claims 
to  real  property.  3d.  Of  the  partition  of  lands.  4th.  Of  the 
act  of  nnisance.  5th.  Of  waste.  Gth.  Of  trespass  on  lands. 
7th.  General  provisions  concerning  actions  relating  to  real  prop- 
erty. 8th.  Proceedings  to  discoyer  the  death  of  persons  upon 
whose  lives  any  particular  estate  may  depend. 

Section  4^  is  to  be  constrned  in  connection  with  section  468 
of  the  code,  which  repeals  all  statutory  provisions  inconsistent 
therewith,  and  section  471,  which  excepts  certain  other  pro* 
visions  of  the  revised  statues.  Express  provisicms  are  made 
in  sections  448-50  and  453,  and  in  section  471  of  the  code,  for 
all  the  titles  of  said  chapter  5  of  the  revised  statutes  except  the 
first  and  the  seventh.  Nothing  is  left  in  that  chapter  for 
section  455  of  the  code  specially  to  apply  to^  of  said  chapter 
five,  except  title  1,  "Of  the  action  of  ejectment,"  and  title 
7,  "General  provisions  concerning  actions  relating  to  real 
estate."  These  sections  are  not  in  the  code  of  1848,  and  were 
inserted  first  in  1849 ;  and  the  section  455  was  doubtless  in- 
serted fi>r  greater  caution,  to  save  all  provisions  relating  to  real 
estate  whenever  they  might  be  in  the  revised  statutes,  which 
could  stand  with  the  code.  Construing,  therefore,  sections  455, 
468  and  471  together,  I  think  it  must  be  held  that  all  the  gen- 
eral provisions  in  the  revised  statutes  relating  to  real  estate, 
where  no  specific  inconsistent  provision  is  made  in  the  code 
on  the  same  subject,  remain  in  fcnrce,  and  are  to  be  applied 
and  adapted  to  the  actions  under  the  code.  Whenever  the 
code  defines  or  declares  a  right,  or  i»rovides  a  remedy,  sueh 
provisum  must  prevail  and  repeal  any  and  every  inconsistent 
provision  in  the  revised  statutes.  It  is  a  cardinal  principle 
that  all  laws  once  enacted  remain  in  force  until  repealed ;  and 
the  question  in  respect  to  any  provision  in  the  revised  statutes, 
independent  of  section  468,  would  be  whether  it  is  repealed,  ex- 
pressly or  impliedly.  The  whole  question,  therelbre,  upcMoi  this 
demurrer,  turns  upon  the  pointy  whether  sec  11  of  chap.  5,  title 
1^  part  8  of  the  revised  statutes  remains  in  fi>rce. 

It  seems  to  me  that  this  section  relates  purely  toihtremedpf 
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and  is  therefore  repealed,  as  incoDBistent  with  the  proyiflions  of 
the  code  in  regard  to  the  parties  to  (ictiansj  as  above  stated,  to 
the  farm  of  actions^  and  to  the  whole  scope  of  the  code.  The 
action  of  ejectment  is  not  retained.  Actions  in  regard  to  real 
estate  are  provided  for  in  the  code,  and  are  to  be  commenced 
under  it  by  summons  and  complaint,  and  are  to  be  proceeded  in 
and  conducted  in  conformity  therewith. 

The  code,  in  section  142,  prescribes  what  a  complaint  shall 
contain.  It  is  declared  that  it  shall  contain,  1st  The  title  of 
the  cause^  specifying  the  name  of  the  court  in  which  the  action 
is  brought ;  the  name  of  the  county  in  which  the  plaintiff  de- 
sires a  trial  to  be  had,  and  the  names  of  the  parties  to  the 
action,  plaintiffs  and  defendants.  2d.  A  plain  and  concise  state- 
ment of  the  &cts  constituting  a  cause  of  action,  without  un- 
necessary repetition.  8d.  A  demand  of  the  relief  to  which  the 
plaintiff  supposes  himself  entitled.  If  the  recovery  of  money 
be  demanded,  the  amount  thereof  shall  be  stated.  All  other 
forms  of  pleading  are  abolished,  (i  140.)  These  sections  are 
in  conflict  with  the  theory  of  separate  counts  in  the  name  of 
separate  plaintiffs,  for  the  same  cause  of  action,  as  in  the  former 
action  of  ejectment,  and  of  separate  counts  in  fSsivor  of  the  same 
plaintiffs,  for  the  same  cause  of  action,  as  in  other  actions. 
{Lackey  y.Vanderb%lt,Vi  How.  1%1.  9  icl.  552.)  Section  167 
is  also  directly  in  conflict  with  the  form  of  pleading  adopted  by 
the  plaintiffs  in  this  action.  In  providing  for  the  joinder  of  dif- 
ferent causes  of  action  it  says :  ^^  But  the  causes  of  action  so 
united  must  all  belong  to  one  of  these  classes,  and  must  affect 
all  the  parties  to  the  action,^^  &c.  The  first  count  in  the  com- 
plaint in  this  action  affects  all  the  parties  to  the  action ;  the 
three  other  counts  do  not.  They  are  each  separate  counts  in 
favor  of  the  plaintiff,  separately  stating  distinct  causes  of  action 
in  favor  of  the  several  plaintiffs. 

It  is  to  be  borne  in  mind  that  section  455  does  not  repeal  any 
provision  of  the  code.  It  is  part  of  the  code  itself,  and  is  to 
be  construed  in  connection  with  the  other  provisions  thereof 
and  as  fi>rming  part  of  one  system.  It  provides  not  to  continue 
any  previous  form  of  action  or  modes  of  proceeding  indq^end- 
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ently,  but  directs  that  the  general  provisions  of  the  revised 
statutes  relating  to  actions  concerning  real  property^  '^  shall 
apply  to  actions  brauffht  wider  this  actJ^  The  action  is  to  be 
instituted,  conducted,  regulated  and  determined  in  all  its  par« 
ticulars  as  prescribed  in  the  code,  but  substantial  rights  are  to 
be  maintained,  asserted  and  enforced  in  and  by  ^^the  actions 
brought  under  this  actj^^  "according  to  the  subject  matter  of 
the  action  and  without  regard  to  its  form."  The  form  is  to  be 
that  of  the  code.  All  the  incidental  provisions  of  the  action 
of  ejectment,  for  instance,  are  to  be  adapted  to  the  action  un^ 
der  the  code,  not  inconsistent  with  it  and  without  respect  to 
form.  The  intent  of  this  section,  455,  as  I  construe  it,  is  that 
the  change  made  in  the  form  of  the  remedy  shall  not  affect  any 
snbatantial  right,  nor  change  any  provisions'  relating  to  the 
remedy  that  can  be  adapted  to  and  applied  under  the  code  in 
perfect  consistency  therewith.  But  the  rule  of  the  code  is,  in 
all  cases,  to  prevail  where  there  is  any  inconsistency  between  it 
and  the  former  provisions  of  the  statute.  The  first  count,  for 
instance,  in  this  complaint,  is  in  the  form  prescribed  for  a  dec* 
laration  in  ejectment  in  the  revised  statutes.  I  think  it  a  good 
count,  and  can  see  no  objection  to  the  use  of  this  form  of  com*^ 
plaint  under  the  code,  whenever  the  plaintiff  thinks  proper  to 
dispense  with  a  verification  of  his  complaint. 

But,,  under  the  code  of  1848,  this  form  of  a  complaint  could 
not  have  been  used  in  all  cases,  for  that  act  required  all  plead^ 
ings  to  be  verified ;  and  in  many  cases  a  plaintiff  could  not  verify 
his  complaint  in  the  form  prescribed  in  the  revised  statutes  for 
a  declaration  in  ejectment. 

The  action  of  ejectment  was  anomalous  before  the  code,  but 
I  think  the  codifiers  did  not  intend  to  have  any  such  anomaly 
remain.  They  clearly  intended  to  have  one  uniform  system 
of  practice  and  pleading  and  proceeding  in  all  civil  actions, 
and  it  would  be  in  utter  conflict,  in  my  opinion,  with  the 
whole  principle,  theory  and  policy  of  the  code,  to  allow  a  variety 
of  counts  in  the  form  presented  in  the  complaint  in  this  action. 
But  such  a  mode  of  declaring  is  entirely  unnecessary.     The 
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oodifiers  intended  to  allow  great  latitude  in  regard  to  partiea* 
They  say,  ^'  We  have  intended  to  leave  suitors  very  much  at 
liberty  to  choose  whom  to  make  defendants  and  whom  to  join 
as  plaintiff.  No  person  can  be  affected  by  a  judgment  but  a 
party,  or  one  who  claims  under  him.  This  rule  will  make  the 
plaintiff  bring  in  all  the  parties  whom  he  wishes  to  affect  The 
judgment,  as  we  have  provided  by  section  161,  can  be  given 
for  or  against  any  one  or  more  of  the  plaintiffs  or  defendants* 
This  will  save  the  plaintiff  from  the  hazard  now  encountered  in 
bringing  in  too  many  parties,  except  that  of  paying  costs.'' 
(See  1st  Rep.  of  Com.  124  and  122.)  Section  274  of  the  code, 
in  respect  to  the  entry  of  judgment,  adopts  the  precise  rule  as 
it  existed  in  the  action  of  ejectment.  (2  JR.  &  807,  i  30.) 
The  274th  section  of  the  code  is  as  follows :  "  Judgment  may  be 
given  for  or  against  one  or  more  of  several  plaintiffs,  and  for  or 
against  one  or  more  of  several  defendants,  and  it  may  determine 
the  ultimate  rights  of  the  parties  on  each  side  as  between 
themselves."  Under  this  section  some  of  the  plaintiffs  in  this 
action  may  recover,  according  as  the  title  may  appear  at  the 
trial,  while  the  defendant  may  have  judgment  against  the  rest, 
upon  the  first  count  ii>  the  complaint,  in  which  the  plaintiffis  are 
all  joined  in  the  same  manner  and  to  the  same  effect  as  would 
have  been  practicable  under  the  old  form  of  ejectment  under  dif- 
ferent  counts.  The  court  can  render  judgment  according  to  the 
right  of  the  case,  as  it  appears  at  the  circuit,  and  can  amend  the 
pleadings  and  dismiss  the  complaint  as  to  some  of  the  plaintiib 
or  defendant,  so  as  to  do  substantial  justice.  This  is  a  part  of 
the  liberal  policy  of  the  code  to  free  litigation  from  the  techni- 
cality and  too  strict  adherence  to  forms,  which  had  brought  much 
reproach  upon  the  admiAistration  of  justice.  A  discreet  exer* 
cise  of  the  powers  of  the  court  to  make  amendments,  to  disregard 
variances  and  decide  upon  and  give  effect  to  the  rights  of  the 
parties  as  disclosed  on  the  trial  of  causes,  and  without  regard^ 
ing  too  strictly  the  mere  consideration  of  form,  will  best  cany 
out  the  object  of  the  code  and  further  the  ends  of  justice.  In 
this  view  of  the  duty  of  the  court  in  respect  to  actions  like  the 
present,  plaintiffs  can  suffer  no  wrong  or  injury  for  the  want 
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of  diferent  ooonts  in  their  complaints  in  the  names  of  different 
plaintiffs. 

The  demurrer  in  this  case  is  to  the  whole  complaint,  for  a 
misjoinder  of  canses  of  action,  not  in  the  same  right  or  between 
the  same  parties.*  In  order  to  take  advantage  of  this  objection 
the  defendant  was  bonnd  to  demnr.  (Cbcfe,  }  148.)  And 
although  the  first  count  of  the  complaint  is  a  good  one,  we  can- 
not separate  it  from  the  three  counts  improperly  joined  with  it, 
and  the  demurrer  must  therefore  be  sustained  to  the  whole 
complaint 

The  decision  of  the  special  term  should  be  reversed  upon 
the  usual  terms. 

T.  B.  Strong,  J.,  concurred. 

Wklles,  J.,  dissented* 

Judgment  reversed. 

[UoNfioi  QiNniL  TsaM,  September  1,  ISM.  T.  R,  Strong,  wau»  tnd 
A»^  Justices.] 


Abaline  Colvin,  adm'x,  &c.  vs,  Sarah  Ann  Currier  and 
George  W.  Currier. 

Where  work  end  labor  are  perfbrmed  and  materials  fViniiabedi  by  a  carpenter,  in 
-  eractlng  building  upon  the  separate  estate  of  a  married  woman,  at  the  re- 
quest of  her  and  her  husband,  and  the  husband  is  insolvent,  the  wife's  separate 
estate  may  be  charged,  in  equity,  with  the  payment  of  the  debt.  T.  R. 
Strong,  J.  dissented. 

The  separate  estate  of  a  married  woman,  in  real  property  owned  by  her,  since 
llie  acte  of  1848  and  1849  in  relation  to  married  women,  is  none  the  less  a 
9eparai§  esteto  because  it  is  a  legale  histead  of  an  tqvUaUe,  estate. 

And  where  such  separate  estete  has  been  benefited,  and  bicreased  in  value,  by 
erections  made  thereon,  upon  the  fkith  of  such  esteto,  and  the  creditor  will  be 
remediless  unless  payment  out  of  such  estete  be  enforced  by  a  court  of  equity, 
JvisdictioQ  will  be  entertained  by  those  courts,  on  the  ground  that  it  is  a 
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part  of  their  duty  to  prevent  acknowledged  wrongs,  and  to  protect  acknowl- 
edged rights,  when  courta  of  law  are  inadequate  to  aflbid  relief. 

The  only  difference  between  the  separate  estate  of  a  married  woman,  as  pre- 
viously recognized  and  acted  upon  by  courta  of  equity,  and  their  title  to  prop- 
erty acquired  or  held  under  the  acts  of  1848  and  1849,  is,  that  the  former  is 
an  equitable,  and  the  latter  a  legal,  estate  or  title.    Per  Wsllrs,  J. 

And  giving  relief  to  creditors  against  the  separate  estate  of  married  women  ac- 
quired or  held  under  the  acts  of  1S48  and  1849,  is  only  extending  an  ancient 
and  well  established  principle  of  equitable  jurisprudence  to  a  state  of  things 
created  by  the  legislature  and  which  is  clearly  within  the  reason  and  necessity 
of  the  principle.    Per  Welles,  J. 

APPEAL  by  the  plaintiff  from  a  judgment  entered  at  a  spe- 
cial term,  allowing  a  demurrer  to  the  complaint.  The 
plaintiff,  in  his  complaint,  alleged  the  death  of  Ethan  Colvin, 
intestate,  in  March,  1854,  and  the  appointment  of  the  plaintiff 
as  his  administratrix ;  and  that  Sarah  Ann  Currier  was,  on  the 
1st  day  of  January,  1852,  seised  in  fee  of  a  piece  of  land  par- 
ticularly described  in  the  complaint,  in  her  own  right;  and  that 
at  that  time  the  said  George  was  and  ever  since  has  been  the 
lawful  husband  of  the  said  Sarah  Ann  ;  and  that,  shortly  after 
the  time  aforesaid,  they  contemplated  building  and  did  build  on 
the  land  a  dwelling  house  and  other  buildings,  during  the  life 
time  of  the  said  Ethan  Colvin ;  and  that  they  employed  Colvin, 
he  being  a  carpenter  and  joiner  by  trade,  to  do  work  on  the 
buildings,  and  that  he  worked  on  the  buildings  and  furnished 
materials  in  and  about  said  work,  at  their  request,  and  which 
they  undertook  and  promised  to  pay  ;  that,  by  means  of  those 
services  and  materials  furnished,  the  premises  were  increased  in 
value  from  six  hundred  to  five  thousand  dollars ;  that  the  ma- 
terials furnished  and  the  work  done  was  worth  six  hundred  dol- 
lars ;  that  George  W.  Currier  is  irresponsible,  and  that  the 
|)lain tiff  has  no  means  of  collecting  the  demand  except  out  of 
the  separate  property  of  the  defendant  Sarah  Ann  Currier,  who 
undertook  and  promised  to  pay  the  same.  The  plaintiff  de- 
manded judgment  or  decree  that  the  demand  be  paid  out  of  the 
separate  estate  of  the  said  Sarah  Ann  Currier.  To  the  com* 
plaint  the  defendant  Sarah  Ann  Currier  demurred,  on  the  foU 
lowing  grounds :  "That  it  appears  upon  the  &ce  of  the  said 
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complaint  that  there  is  a  defect  of  parties  defendant,  the  defend- 
ant being  joined  as  a  defendant  with  her  husband,  George  W. 
Cnrrier.  That  it  appears  upon  the  face  of  the  complaint  that 
several  causes  of  action  have  been  improperly  united,  and  dif- 
ferent causes  of  action  against  this  defendant  and  against  the 
defendant  George  W.  Currier.  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  this 
defendant" 

A.  Lathropf  for  the  appellant.  I.  The  only  test  that  can  be 
adopted  to  ascertain  whether  an  estate  or  interest  be  legal  or 
equitable,  is  to  inquire  whether  it  comes  under  the  peculiar 
province  of  a  court  of  law  or  equity  to  protect  it.  If  an  estate 
or  interest  be  such  as  to  bring  it  within  the  peculiar  province 
of  a  court  of  equity,  to  preserve,  protect  or  take  charge  of  it, 
then  it  is  called  an  equitable  estate  or  interest ;  and  whether  it 
be  such  an  estate  or  interest  as  requires  a  court  of  equity  to  look 
after  it,  always  depends  upon  the  peculiar  state  of  facts  which 
surround  it,  in  connection  with  the  rules  of  law  applicable  to  it ; 
and  the  question  here  is,  whether  by  the  rules  of  law,  as  they 
existed  at  the  time  the  debt  was  contracted,  the  facts  bring  the 
caae  within  the  peculiar  province  of  a  court  of  equity ;  if  so, 
then  the  defendant's  estate  must  be  denominated  equitable  es- 
tate ;  otherwise  not 

IL  There  can  be  no  question  that  a  separate  estate  of  a 
feme  sole,  whatever  its  nature,  kind  or  quality  be,  has  always 
been  regarded  as  an  interest,  under  the  peculiar  province  of  a 
court  of  equity,  to  look  after  it  and  protect  it.  And  hence 
such  an  estate  is  denominated  an  equitable  estate.  The  only 
question  there  can  be  any  doubt  about,  is  as  to  what  amounts 
to  a  separate  estate.  I  apprehend  it  must  be  regarded  as  pretty 
well  settled,  that  no  estate  in  a  feme  sole  in  lands  can  be  re- 
garded as  a  separate  estate^  where  the  husband  has  also  rights 
and  interests  in  the  same  lands,  both  interests  existing  at  one 
and  the  same  time.  {See  Mr.  Justice  Jetoetfs  opinion  in  the 
Albany  Fire  Insurance  Co.  v.  Bay,  4  Comst.  11,  12 ;  and 
Pratfs  opinion^  27,  and  the  cases  by  them  cited.)    The  reason 


t 
974  OASES  IN  THS  SUPREME  COURT. 

Cc^Tln  «.  Cmriar. 

waty  that  no  oharge  on  her  interest  could  be  made  or  otherwise 
interfered  with,  very  well,  without  prejadioing  the  rights  of  the 
hnshand.  The  court  of  equity  therefore  took  no  control  orer  it, 
and  it  wag  not  called  an  equitable  estate,  but  was  regarded  as  a 
legal  estate. 

III.  It  is  not  material  how  the  feme  sol^a  estate  was  held, 
in  respect  to  the  person  holding  it,  whether  in  her  own  right  or 
by  some  one  else  in  tmst  for  her  ;  the  point  was,  whether  it  was 
free  from  the  control  of  her  hnsband,  that  is,  whether  the  hus- 
band had  any  interest  in  it.  It  is  undoubtedly  true  that  before 
1848  it  must  be  held  by  some  one  other  than  herself,  because, 
if  she  held  it  in  her  own  right,  that  fact  alone  vested  an  estate 
in  her  husband ;  and  hence  it  could  not  be  a  separate  estate^  for 
the  material  quality  necessary  to  make  it  separcUe  was  de- 
stroyed the  moment  the  legal  title  Tested  in  her  own  right ;  so 
that  formerly,  in  order  to  constitute  it  a  separate  estate  within 
the  equity  rule,  it  must  be  held  by  some  one  other  than  herself, 
because  this  was  the  only  way  to  prevent  the  husband  taking 
an  interest  But  the  law  in  this  particular  has  been  changed 
by  the  statutes  of  1848  and  1849,  so  that  now,  when  the  wift 
holds  the  estate  in  her  own  right,  the  husband  takes  no  interest 
in  the  land  whatever ;  she  therefore  has  a  separate  estate  in 
the  land,  free  from  the  control  of  her  husband,  within  the 
meaning  of  the  equity  rule,  and  the  estate  must  therefore  be 
denominsted  an  equitable  estate,  and  liable  to  be  charged  in 
equity  with  this  debt  {See  Mr.  Justice  Barrisf  apinien  in 
Chapman  v.  Lemon  and  Wife,  11  Haw.  Prae.  Rep.  286.) 

lY.  A  married  woman  cannot,  as  a  universal  rule,  contract  a 
debt  charging  herself  personally ;  but  if  she  hold  an  estate  Mp« 
orate  trom  her  husband,  and  independent  of  him,  chancery 
considers  her  separate  debt,  incurred  by  her  expressly,  on  her 
own  account,  as  a  valid  charge  pro  tanto,  or  will  at  least  enfiiroe 
its  coUeetion  separately,  by  fixing  it  as  a  lien  upon  the  separate 
estate.  {Gardner  y.  Gardner,  22  Wend.  526.)  And  thws 
she  may  incur  a  debt  even  to  her  husband,  chargeable  on  her 
separate  estate.    {Id.) 

Y.  By  the  law  of  Bnghind  and  America,  a  married  woman  ta 
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incapable,  in  any  case,  of  becoming  a  party  to  a  bill  of  exohanga 
00  aa  to  charge  herself  with  any  obligation  wbaterer^  ordinarily 
arising  therefrom.  This  results  from  her  general  disability  to 
enter  into  any  contract,  under  the  common  law ;  for,  during  the 
marriage,  her  very  being  or  legal  existence  as  a  distinct  person 
is  suspended,  or  at  least  is  incorporated  or  consolidated  in  thai 
of  her  husband.  There  are  certain  exceptions  reoogniced  by 
courts  of  equity.    {Stmy  fm  Promissory  Noies,  92.) 

YI.  A  feme  covert  having  a  separate  estate  settled  upon  her, 
is  liable  in  equity  upon  a  bill  accepted  by  her,  though  for  the 
benefit  of  a  third  person^  When  a  married  woman  IxMrrowed 
money  and  gaye  her  promissory  note  payable  on  demand  wiA 
interest,  on  a  bill  filed  against  the  husband,  wife  and  trustees 
acting  under  a  marrisge  settlement,  it  was  decreed  that  the  debt 
should  be  paid  out  of  the  rents  and  profits  of  the  estate  settled 
to  her  separate  estate^  And  so  when  she  gave  a  note  jointly 
with  her  husband  as  a  security  for  his  debt.  (See  Ckiity  on 
Bills,  ed.  of  1889,  p.  34,  and  authorities  there  cited.) 

• 

J.  N.  Pofnerofj  for  the  respondent  I.  Two  causes  of  aetion 
have  been  improperly  joined  in  the  complaint  (1.)  Assuming 
that,  when  properly  stated,  these  causes  of  aetion  may  be  joinr 
ed,  still  in  this  complaint  they  are  improperly  mingled  and  not 
distinctly  stated,  which  is  a  sufficient  ground  of  demurrer. 
(1  WhUtakefs  Pr,  870.  Td.  461,  462.  Dio-kee  v.  Saratoga 
It  R.,  4  How.  Pr.  R.  226.)  (2.)  But  these  causes  rf  action 
cannot  in  any  wise  be  joined  in  one  complaint  The  complaint, 
in  substance,  states  a  cause  of  action  for  work  and  labor  and 
materials,  and  demands  judgment  therefor  against  both  defend^ 
ants>  husband  and  wife.  It  also  states  a  cause  of  action  for 
equitable  relief,  not  against  the  wife  personally,  but  in  the 
nature  of  a  proceeding  in  rem  against  her  separate  real  prop- 
erty. These  two  causes  of  action  do  not  come  under  subdi* 
vision  1  of  i  167  of  the  code.  They  do  not  "both  arise  out  of 
the  same  transaction,  or  transations  connected  with  the  same 
subject  of  action.''  Nor  do  they  come  under  subdivision  2  of 
tlie  same  sectiom    They  do  not  both  ^  arise  out  of  oonAraefe 
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express  or  implied."  Bat  even  if  these  two  canses  of  action 
should  be  considered  to  fall  under  the  subdivisions  mentioned, 
still  they  are  within  the  limitation  contained  in  the  last  subdi- 
vision of  i  167  ;  for  they  do  not  "  affect  all  the  parties  to  the 
action."  One  cause  of  action  only  affects  the  wife,  and  the 
other  only  affects  the  husband,  although  judgment  is  asked 
against  the  wife.  They  "require  different  places  of  trial" 
The  cause  of  action  against  the  wife  must  be  tried  by  a  judge 
at  special  term,  and  cannot  be  tried  by  a  jury,  when  the  other 
cause  of  action  must  be  tried  before  a  jury  at  the  circuit  court 
They  are  not  "  separately  stated."  (1  Whittaker's  Pr.  369  to 
875,  2d  ed.  and  cases  cited.  Tompkitis  v.  White^  in  pointy 
8  How.  Pf.  R.  520.) 

II.  The  facts  stated  in  the  complaint  do  not  show  that  the 
plaintiff  is  entitled  to  the  equitable  relief  prayed  for  against  the 
property  of  the  defendant,  Mrs.  Sarah  Ann  Currier.  The 
complaint  is  framed  upon  the  doctrine  that  a  court  of  equity 
will  charge  a  wife's  separate  estate  with  her  debts  created  dur- 
ing coverture,  where  from  her  acts,  directly  or  impliedly,  there 
appears  an  intention  to  charge  the  estate.  The  doctriae  fairly 
and  broadly  stated  is  this :  that  when  a  married  woman  has  a 
separate  estate  entirely  without  the  control  of  her  husband, 
and  entirely  under  her  own  control,  limited  for  her  sole  and  sepa- 
rate use,  and  during  coverture  she  create  debts  by  contract,  which 
she  expressly  charges  upon  such  separate  estate,  or  impliedly  by 
her  acts  evinces  an  intention  to  make  such  a  charge,  or  if  the 
debts  be  created  for  the  express  purpose  of  benefiting  such 
separate  estate,  a  court  of  equity  will  enforce  the  debt  against 
the  estate,  by  a  proceeding  virtually  in  rem,  and  not  in  per- 
sonam. This  doctrine  is  fairly  to  be  deduced  from  the  follow- 
ing authorities  :  Jaques  v.  Methodist  Churchy  (17  John.  548 ;) 
North  Amervum  Coal  Company  v.  Dyett^  (7  Paiges  Rep, 
9;  -S'.  a,  20  WetidelPs  R.  570;)  Vanderheyden  v.  MaUory, 
(1  ComstocL^s  R.  452;)  2  Story's  Eq.  Jur.  hh  1397,  8,  1400, 
(n,  1,)1401,  and  cases  cited  in  the  text  and  notes.  (1.)  The" 
doctrine  relied  on  applies  only  to  a  wife's  equitable  estate,  held 
by  her  to  her  own  use  and  under  her  own  controli  entirely  free 
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from  the  ckima  and  oMumgeaie&t  of  her  huabaiid,  and  does  not 
apply  to  her  legal  eetate  held,  by  her  abaoliitely.  All  the 
leaaoBB  of  the  doctrine  fiiil  where  it  ie  applied  to  a  wife's  estate 
held  by  her  in  fee.  The  groand  and  reaaona  of  the  nde  are  sub* 
Bitted  to  be  the  following:  The  wife's  separata  estate  is  a 
mere  creatore  of  equity,  designed  expressly  to  relieve  a  wife  frcna 
the  striet  rules  of  the  comoion  law.  which  did  not  allow  her  to 
contract  so  as  to  bind  herself  or  her  estate  daring  eovevtnreu 
(2  Stcrtfs  Eq.  §  1378.)  A  married  womaa  who  holds  a  sepai- 
rate  estate  may  receive  it  from  her  husband^  from  strangers^  or 
by  devise^  It  must  always  come  by  purchase,  asdistingoished 
from  an  estate  which  comes  by  descent.  It  may  be  created  by 
marriage  settlement  or  otherwise ;  it  does  not  require  strict 
words  to  (S'eate  it,  but  it  must  appear  that  the  estate  conferred 
upon  the  wife  was  intended  to  be  held  by  her  to  her  sole  and 
separate  use,  and  free  from  the  control  iA  her  husbaiMi  (2 
Stonf'a  Eq.  hh  1879  to  1362.)  Such  being  the  nature  of  a 
married  woman's  separate  estate  as  regarded  in  equity,  it  is 
plain  from  the  doctrines  of  the  common  law  that  a  creditor  of 
the  wife  could  have  no  relief  against  such  proper^.  To  relieve 
this  apparent  injustice,  equity  interposes ;  and  equity  only  W 
terposes,  because  in  such  case  the  law  is  powerlesa  (2  Slorj^s 
Eq.  ii  1897»  8.)  The  books  give  two  grounds  for  this  equitable 
doctrine :  the  elder  cases  put  it  on  the  ground  that  a  wife's  sei^ 
arate  estate,  being  a  mere  creature  of  equity,  equity  would 
regard  her,  in  reference  to  such  separate  estate,  a  feme  m^k^ 
and  would  therefore  treat  her  property  as  if  she  were  rcatly 
single.  (2Siory^s  Eq.  i  1401,  arut  cases  died.  Hubnev, 
Tenant^  1  Bro.  Ch.  R.  16.  See  also  Murray  v.  Beeknuu^ 
4  Sim.  82;  8  MfL  4*  Keene,  209;  and  2  Story's  Eq.  i  1400, 
M.  1.)  The  modem  cases  pot  Ae  doctrine  on  the  ground  that 
the  wife^a  act  of  contracting  the  debt  is  evidence  of  an  intctt- 
tioA  to  charge  her  separate  estate  by  appointment,  or  by  coi»> 
tract  in  the  nature  of  an  appointment.  (2  Stores  Eq.  i  1401, 
and  eases  died.)  Whichever  ground  or  reason  of  the  luk  be 
adopted,  it  is  plain  that  its  only  applieatiou  is  to  the  wife^s 
separate  or  equitable  estate,  and  not  to  her  kgal  estatsp*-4i0^  to 
Vol,  XXTL  48 
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land  held  by  her  in  fee.  If  we  assume  the  old  exposition  of  the 
rule  to  be  the  true  one,  there  is  no  escape  from  our  conclusion. 
Equity  does  not  invade  the  rules  of  the  common  law  to  the  ex- 
tent to  regard  a  wife  as  a  feme  solcj  in  reference  to  her  prop- 
erty generally,  held  by  her  absolutely  in  her  own  right ;  the 
yery  reason  of  this  exposition  of  the  rule  is  founded  upon  the 
fact,  that  the  separate  estate  is  held  by  her  to  her  own  use  as 
an  equitable  estate.  Assume  the  modern  construction  to  be  cor- 
rect, and  rest  the  plaintiffs'  claim  upon  the  idea  that  the  wife's 
contract  is  to  be  considered  in  the  nature  of  an  appointment. 
The  yery  idea  and  meaning  of  an  appointment  has  reference  only 
to  an  equitable  estate.  Who  ever  heard,  or  how  could  it  be  pos- 
sible, that  the  wife  should  execute  a  power  by  appointment  over 
her  real  property  of  which  she  holds  the  fee  ;  the  idea  is  absurd. 
The  only  way  in  which  a  married  woman  can  dispose  of  real  prop- 
erty held  by  her  absolutely  in  her  own  right,  is,  at  the  common 
law,  by  suffering  a  fine  or  recovery,  and  under  our  statutes,  by 
a  solemn  conveyance.  (2  8tory*s  Eq.  §  1391.)  From  this  ex- 
amination of  the  rule  in  equity,  and  of  the  reasons  of  the  rule, 
it  is  plain  that  it  only  contemplates  a  wife's  separate  estate  as 
such,  as  distinguished  from  the  legal  esUte  which  she  may  hold 
in  lands  in  her  own  right.  Not  a  case  can  be  found  in  which  a 
wife's  legal  estate  has  been  charged  with  her  debt  in  this  man- 
ner. All  the  cases  show  that  the  estate  charged  was  an  equi- 
table one,  held  by  the  wife  to  her  sole  and  separate  use,  free 
from  the  control  of  her  husband.  But  this  direct  point  has 
been  decided  iiji  a  case  in  the  court  of  appeals.  The  case 
{Piremavis  Insurance  Co.  y.  Bay)  is  first  reported  in  4  Barb. 
407 ;  the  action  was  brought  to  foreclose  a  mortgage  executed 
by  the  wife.  The  estate  in  her  was  a  reversion  in  fee  in  her 
after  a  trust  estate  limited  during  the  life  of  her  husband.  The 
court  below  applied  the  equity  rule  we  have  been  considering, 
and  held  that  the  wife  had  a  separate  estate,  and  that  her  mort- 
gage was  an  appointment.  The  case  was  carried  to  the  court 
of  appeals  and  this  doctrine  directly  overruled.  (4  Comst.  9, 
11,  26,  27.)  (2.)  The  plaintiff,  upon  her  own  showing,  has  a 
dear  remedy  against  the  husband  at  law,  and  equity  will  not 
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interfere  to  help  her  reach  the  property  of  the  wife.  The  con- 
tract of  the  husband  and  wife,  stated  in.  the  complaint,  is  the 
contract  of  the  husband.  He  is  the-person  liable,  and  the  plain- 
tiiT  can  obtain  a  judgment  against  him  for  the  debt  This  is  an 
elementary  principle  of  law.  The  complaint  states  an  estate  in 
fee  in  property,  in  the  wife.  The  husband  has  a  freehold 
estate  in  the  wife's  property  held  by  her  in  fee,  depending  upon 
the  continuance  of  their  joint  lives.  If  she  have  issue,  then  the 
estate  in  the  husband  continues  during  his  life.  This  estate  of 
the  husband  may  be  seized  and  sold  upon  execution  against  the 
husband,  and  the  husband  would  take  his  life  estate,  and  would 
be  entitled  to  possession  and  the  pernancy  of  the  rents  and 
profits.  (2  Kenfs  Cwn.  180,  and  cases  cited.)  The  plaintiiTs 
remedy  is  to  obtain  judgment  against  the  defendant,  George 
W.  Currier,  and  sell  his  life  estate  in  his  wife's  real  property, 
held  by  her  in  fee.  (8.)  The  "  Married  Woman's  Property 
Act"  of  1849  does  not  affect  the  right  of  the  plaintiflf  in  this 
action.  If  the  plaintiff  claims  that  the  statutes  of  1848  and 
1849  have  here  the  effect  to  make  all  real  estate  of  a  wife  such 
a  separate  estate  as  is  contemplated  by  the  equitable  doctrine 
upon  which  this  action  is  founded ;  in  other  words,  if  the  plain- 
tiff rests  her  rights  on  the  operation  of  the  statute,  then  she 
should  have  shown  that  the  defendants  are  within  the  statute; 
she  should  have  made  affirmative  allegations  showing  that  the 
land  came  to  the  wife  since  the  act,  or  that  the  defendants  were 
married  since  the  act.  {Betiedict  v.  Seymour^  11  How.  Pr. 
R.  176.)  Whatever  may  be  the  effect  of  the  statutes  in  ques- 
tion, they  do  not  turn  the  wife's  legal  estate  into  an  equitable 
separate  estate.  The  wife's  estate  is  still  a  legal  estate ;  she 
has  no  power  to  make  contracts,  or  to  do  any  act  under  the 
statute  which  she  could  not  do  under  the  common  law,  except 
that  she  can  make  a  will.  She  cannot  make  a  deed  except 
with  her  husband's  consent.  In  the  language  of  the  opinion  of 
Mr.  Justice  Strong,  '^  As  to  her  legal  estate,  all  of  the  legal 
disabilities  of  a  married  woman  attach  to  it."  It  is  submitted, 
that  even  supposing  that  it  must  be  conceded  on  the  papers  in 
ihis  suit  that  these  statutes  apply  to  these  partieS|  still  these 
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^        Bt&taU%  can  in  no  way  be  <K>nBtiiied  so  aa  to  abolish  the  hasbaniPtf 
aetata  by  the  curtesy. 

E.  Darwin  Smith,  X  If  the  pretnisea  on  which  the  plain- 
tiff's husband  in  his  lifetime  erected  a  dwelling  hoosei  at  the 
request  of  the  defendant  Mrs.  Currier  and  her  husband,  were  the 
separate  estate  of  Mrs.  Currier,  in  the  sense  and  language  of  a 
court  of  equity,  there  can  be  no  doubt  that  such  property  would 
be  liable  for  the  payment  of  the  plaintiff's  debt,  contracted  as 
it  was  on  the  &ith  of  the  undertaking  and  agreement  of  Mrs. 
Ourrier,  and  for  the  benefit  and  improvement  of  her  estate. 

Since  the  decision  of  Jaques  v.  The  Methfxiist  Eputeopal 
Churchy  in  the  court  for  the  correction  of  errors,  (17  John.  648,) 
the  doctrine  that  ^f^me  covert,  with  respect  to  her  separate  es- 
tate, is  to  be  regarded  in  a  court  of  equity  as  a  feme  sote,  and 
may  dispose  of  her  property  by  appointment,  or  bind  it  by  debts 
contracted  fbr  the  benefit  of  the  estate  or  for  her  oWn  benefit, 
upon  the  credit  of  such  separate  estate,  may  in  this  state  well 
be  regarded  as  settled  law.  This  doctrine  has  been  since  re- 
peatedly applied  in  the  courts  of  this  state,  atid  twice  since  has 
been  reasserted  by  the  court  for  the  correction  of  errors ;  first, 
in  affirming  the  decision  of  the  chancellor,  in  the  case  of  The 
North  American  Coal  Co.  v.  Dyetty  (7  Paige,  9.)  and  again,  in 
the  Case  of  Gardner  ▼.  Gardner,  (22  Wend.  526,)  In  the 
latter  case  Judge  Cowen  states  the  rule  very  clearly.  He  says, 
"  If  the  wife  holds  an  estate  separate  from  and  independant  of 
her  husband,  as  she  may  do  in  equity,  chancery  considers  her 
in  respect  to  her  power  over  this  estate  a  feme  sole  /  and  al- 
though she  is  incapable  of  charging  herself  at  law,  and  equally 
incapable  in  equity  of  charging  herself  personally  with  debts, 
yet  I  think  the  better  opinion  is,  that  separate  debts  oontiucied 
by  her  expressly  on  her  own  account  shall,  in  all  oases,  be  con- 
sidered an  appointment  or  appropriation  for  the  benefit  of  the 
creditor,  as  to  so  much  of  her  separate  estate  aa  is  sufficient  to 
pay  the  debt." 

This  right  of  disposition  has  been  regarded  aaahaelute,  unlesa 
4he  wifc  waeapeoially  restmined^y  the  ItistniMnt 'wider  ^Udi 
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0he  a<Mpiired  the  estate)  and  except  also  that  it  was  for  Botne  time 
doabted  whether  she  could  convey  her  separate  estate  by  deed 
withoat  the  concorrence  of  her  husband.  This  doubt  is  how- 
ever finally  solved  by  the  decision  of  the  court  of  appeals  in 
The  Albany  Fire  Ins.  Co.  v.  Bayj  (4  Comst.  9.)  This  doctrine 
is  not  questioned  by  the  learned  judge  who  decided  this  case  at 
special  term.  The  demurrer  was  sustained,  not  upon  the  ground 
that  the  plaintiff's  debt  would  not  be  a  charge  upon  the  sep- 
arate estate  of  Mrs.  Ourrier,  in  equity,  but  on  the  ground  that 
her  estate  was  strictly  a  legcU  and  not  an  equitable  one.  The 
learned  judge  says,  "  A  merely  legal  estate  of  the  wife,  although 
under  the  present  statutes  of  this  state  she  may  hold  it  to  her 
sole  and  separate  use,  and  convey  and  devise  it  as  if  she  was 
unmarried,  and  the  same  is  not  subject  to  her  husband's  dis- 
posal, or  liable  for  his  debts,  is  not  a  separate  estate,  in  the 
sense  of  those  words,  in  the  law  relating  to  married  women."  It 
seems  to  be  supposed  by  my  brother  Strong  that  the  acts  of 
1848  and  1849,  in  relation  to  married  women,  have  created  a 
separate  estate  absolute  and  unqualified  in  the  wife  as  a  dis- 
tinct legal  estate,  to  which  the  doctrine  of  courts  of  equity,  in 
r^ard  to  the  separate  estate  of  married  women,  as  above  stated, 
does  not  apply.  To  this  view  of  those  statutes,  and  their  force 
or  construction,  I  cannot  agree.  The  separate  estate  created 
by  those  statutes,  I  insist,  is  not  without  the  jurisdiction  of  this 
court,  any  more  than  if  it  were  the  separate  estate  known  to 
the  courts  of  equity  before  the  passage  of  those  acts.  The  rea* 
ton  of  the  law  applies  to  such  estate,  as  much  as  if  it  were  created 
by  a  marriage  settlement,  or  a  devise  or  conveyance  to  trustees 
fer  the  benefit  of  a  married  woman.  A  separate  estate  belong* 
ing  to  a  married  woman  should  be  considered  the  separate  estate 
recognised  by  a  court  of  equity,  however  acquired.  A  married 
woman  is  under  the  particular  jurisdiction  of  this  court,  consid- 
ered aa  a  court  of  equity.  She  cannot  be  sued  at  law.  This 
court  disregards  the  disability  of  coverture,  and  treats  her  as  a 
fefne  eele  for  her  benefit ;  and  it  allows  her  to  sue  and  be  sued 
as  sneh,  in  respect  to  her  separate  property.  At  the  common 
IHr  she  eotald  neilber  sue  nor  ba  sued,  And  ssaMeljr  had  a  single 
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'  recognized  right,  separate  and  apart  from  her  husband,  in  re- 
spect to  property.  Her  legal  existence  was  deemed  mergal  in 
his.    She  and  her  husband  constituted  one  person. 

The  husband  at  common  law  was  entitled  to  the  personal 
property,  including  choses  in  action  of  his  wife  at  marriage,  and 
had  a  freehold  interest  in  her  legal  estate.  {Co.  LitL  351, 
a  and  6.  Clancey^s  Rights  of  Married  Womeriy  161.)  These 
strict  rules  of  the  common  law  have  been  gradually  relaxing, 
through  the  intervention  of  courts  of  equity,  in  modem  times. 
Through  marriage  settlements,  devises  and  conveyances  in  trust, 
upheld  and  enforced  in  courts  of  equity,  the  right  of  married 
women  to  have  separate  estates,  independent  of  their  husbands, 
has  long  been  recognized. 

The  acts  of  1848  and  1849,  were  statutes  passed  in  further- 
ance of  the  policy  of  relaxing  the  strict  rules  of  the  common  law 
in  respect  to  married  women.  Those  acts  repeal  the  common 
law  rules  giving  the  husband  a  right  to  the  personal  property 
of  the  wife,  and  a  freehold  interest  in  her  estate  of  inheritance, 
and  subjecting  the  same  to  the  payment  of  his  debts.  Those 
statutes  are  but  the  adoption  of  the  equitable  rules  of  this  court 
considered  as  a  court  of  equity,  and  applying  those  rules  to  all 
property  of  the  wife,  whether  legal  or  equitable.  These  acta 
were  designed  to  take  away  the  marital  rights  of  the  husband 
in  respect  to  such  property  of  the  wife.  The  evil  complained 
of  was  the  too  great  subjection  of  the  property  of  the  wife,  at 
common  law,  to  the  control  of  the  husband  and  his  creditors. 
The  remedy  was  to  apply  the  rule  of  this  court,  in  respect  to 
the  separate  property  of  married  women,  to  all  property  belong- 
ing to  the  wife.  It  is  true  the  property  is  thus  converted  into 
a  legal  estate,  but  it  is  none  the  less  a  separate  estate^  inde- 
pendefU  of  the  husband.  In  respect  to  her  separate  estate  in 
equity,  the  wife,  we  have  seen,  could  be  sued,  and  her  estate 
charged  with  her  debts.  /The  acts  of  1848  and  1849,  although 
they  allow  the  married  woman  "  to  hold  to  her  sole  and  sepa- 
rate use,  and  convey  and  devise,  real  and  personal  property,  and 
any  interest  or  estate  therein,  and  the  rents,  issues  and  profits 
thereof,  in  the  same  manner  and  with  the  like  effect  as  if  she 
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was  unmarried,  and  proyide  that  the  same  shall  not  be  subject 
to  the  disposal  of  her  husband,  nor  liable  for  his  debts,^  do  not 
allow  her  to  make  contracts,  except  in  respect  to  such  property, 
and  they  do  not  allow  her  to  be  sued  in  courts  of  law.  In  re- 
spect to  all  other  of  her  contracts  they  are  void  still,  as  at  com- 
mon law,  and  the  contracts  which  she  may  make  are  only  cog- 
nizable, and  capable  of  being  enforced,  in  a  court  of  equity.  So 
far  as  the  courts  of  law  are  concerned,  the  disability  of  coverture 
still  remains,  in  respect  to  all  the  contracts  or  property  of  mar- 
ried women. 

It  is,  I  think,  a  mistake  to  consider  the  jurisdiction  which 
courts  of  equity  in  England  and  in  this  country  have  long  ex- 
exercised  over  the  separate  property  of  married  women,  as  de- 
pending entirely  upon  the  doctrine  of  trusts.  But  if  uses  and 
trusts  were  connected  with  the  origin  of  this  jurisdiction,  it  has 
been  upheld  for  more  than  a  century  without  respect  to  such 
origin.  {Stary^s  Eq.  Jut.  h  1380.)  The  civil  law  treats  husband 
and  wife  as  distinct  persons,  capable  in  a  limited  sense  of  con- 
tracting with  one  another  and  of  suing  each  other,  and  of  hav- 
ing separate  estates  and  interests.  (2  Stores  Eq.  i  1868. 
1  Fanb.  Eq.  B.  1,  ch.  2,  h  6,  and  n.  A.)  A  wife  may  in  equity, 
in  cases  respecting  her  separate  estate,  be  sued  without  her 
husband,  although  he  is  ordinarily  joined,  for  the  sake  of  con- 
formity to  the  rule  of  law,  as  a  nominal  party,  whenever  he  is 
within  the  jurisdiction  of  the  court  and  can  be  made  a  party. 
(2  Stortfs  Eq.  i  1368.)  This  whole  doctrine  in  regard  to  the 
separate  rights  of  the  wife  is  borrowed  from  the  civil  law.  It 
was  long  since  adopted  in  courts  of  equity.  It  is  the  chief 
basis  upon  which  jurisdiction  over  married  women  rests,  in  this 
court  \  and  this  court  has  no  right  to  relinquish  such  jurisdic- 
tion. The  right  to  sue  married  women  in  respect  to  their  sep- 
arate property,  as  it  exists  in  this  court,  is  a  very  important 
right,  and  must  be  exercised  until  the  legislature  takes  it  away. 
This  court  never  relinquishes  jurisdiction  once  acquired,  and 
this  is  a  cardinal  rule  in  chancery.  (1  Story,  i  64.  8  Bro.  Ch. 
R.  218.  6  Vesey,  812.  7  id.  19,  21.  9  id.  468.)  The  acts 
of  lHi8  and  1849  contain  no  evidence  of  the  intention  of  the 
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legislature  to  strip  this  court  of  its  jurisdiction  oret  married 
women  or  their  estates,  or  to  exempt  the  separate  estate  created 
under  or  by  those  acts  from  the  equitable  principles  of  thia 
court  as  applied  to  the  separate  estates  of  Kiarried  women. ;  and 
to  hold  that  such  is  their  effect,  is  to  place  th«  separate  legal 
estate  of  married  women  Tirtually  out  of  the  pale  of  the  law ; 
to  create  a  species  of  property  efitirely  new  in  the  legal  nomeBr 
dature,  placing  in  the  hands  of  married  woment  a  sword  to  be 
used  as  an  instrument  of  fraud  and  dishonesliy,  instead  of  giving 
to  them  a  shield  against  imposition  and  hardship  in  the  ezerciee 
of  the  well  known  rights  of  the  husband  at  common  law. 

But  whatever  may  have  been  the  object  of  the  legislatiire^ 
it  is  the  duty  of  the  courts  of  equity  to  contiaue  to  apply  its 
principles  of  remedial  justice  to  all  cases,  as  they  arise,  within 
the  just  scope  and  reason  of  those  principles,  until  the  legia* 
lature  expressly  forbids  such  exercise  of  ita  powers. 

The  view  which  I  have  taken,  I  think,  13  sustained  by  ike 
decision  of  the  kamed  judge  who  wrote  the  opinion  of  Ike 
court  in  the  case  of  The  Fireman^s  In9.  O.  v.  Bay^  (4  Barh* 
414.)  Judge  Parker  there  says,  a  ^^  separate  estate  exista  in 
the  wife  where  the  husband  has  no  interest  in  hev  properiy  and 
no  control  over -it,  and  where  it  ia  not  liable  to  the  payment  of 
his  debts."  And  "  if  it  be  in  fact  a  separate  eataie^  I  do  not  see 
that  it  is  at  all  material  to  inquire  how  the  estate  was  created." 
The  estate  of  Mrs.  Currier  is  clearly  a  eepoi^aie  estate  in  this 
sense ;  it  is  free  from  the  coktrol  of  her  knsbaQd.  My  brother 
Strong  does  not  deny  this,  but  says  it  is  a  l^al  eatate. 
That  makes  it,  I  think,  none  the  less  a  separate  estate.  It 
matters  not,  as  says  Judge  Parker,  ^'  ktw  it  was  createdJ^  It  is 
just  as  separate^  as  completely  so,  if  a  legaij  as  if  it  were  an 
equitable  estate.  This  decision  was  affivmed  in  4  C&mst.  9^ 
and  Judge  Jewett.  in  describing  or  defining  th^sepiarfUe  eatate^ 
uses  pretty  much  the  precise  language  of  Judge  Park^.  But 
Judge  Pratt,  in  a  dissenting  opinion  in  that  ease,  (pege  27>)  enyB 
that  ^Separate  estates  in  married  women  which  courta  of  equitj 
reeogniaed  their  right  to  dispose  of  ba  femes  s^  are  atn^tly 
equitable  estates."    This  waa  doubtless  so  befarf  the 
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of  the  aets  of  1848  and  1849.  Bat  that  case  arose  before  the 
passage  of  those  acts,  and  was  decided  irrespective  of  them ; 
and  the  case  does  not  conflict  in  any  respect  with  the  view 
which  I  take  of  the  eifect  of  those  acts.  Judge  Pratt  does 
not  mean  to  assert,  I  presume,  that  equity  may  not  reach  the 
separate  estates  of  married  women,  when  such  estate  shall 
actually  exist,  however  created.  Separate  estates  of  married 
women,  before  the  acts  of  1848  and  1849,  were  necessarily 
equitable  estates ;  for  the  wife  could  have  no  distinct  separate 
legal  estate,  free  from  the  control  of  the  husband,  and  from 
the  reach  of  his  creditors.  {See  also  WiUards  Eq.  Jur.  648.) 
Sii^ce  the  law,  however,  recognizes,  as  it  now  clearly  does,  un- 
der the  acts  of  1848  and  1849,  a  strictly  legal  separate  estate 
in  married  women;  without  subjecting  it  or  them  to  the  ordinary 
jurisdiction  of  the  courts  of  law,  it  seems  to  me  that  in  this 
court,  as  a  court  of  equity,  it  is  a  suflScient  basis  for  jurisdic- 
tion over  such  property  for  the  enforcement  of  debts  for  the 
benefit  or  on  the  credit  thereof,  that  9,  feme  covert  is  free  from 
the  disability  of  coverture,  and  may  sue  and  be  sued  as  ^fenie 
solej  in  respect  to  her  separate  property.  But  aside  from  this 
basis  of  jurisdiction,  the  very  existence  of  a  court  of  equity 
furnishes  another,  upon  original  principles.  The  power  of 
courts  of  equity  in  England,  in  early  times,  was  principally 
applied  to  remedy  defects  at  common  law,  and  for  the  same 
reason  which  constitutes  now  the  principal  reason  for  their 
existence  and  interference,  to  wit,  ''  that  a  wrong  is  done  fot 
which  there  is  no  plain  and  adequate  and  complete  remedy 
in  the  courts  of  law." 

If  the  property  of  the  defendant,  Mrs.  Currier,  cannot  be 
reached  to  enforce  payment  of  the  plaintiiOf^s  debt,  the  plain- 
tiff is  clearly  remediless,  and  a  gross  wrong  and  immorality  is 
committed.  Her  separate  estate  has  been  increased  largely 
in  value,  as  the  bill  states,  much  beyond  its  original  worth, 
in  consequence  of  the  work  done  and  erection  thereon  made 
by  the  plaintiff's  husband.  If  the  legal  estate  were  in  the 
wife,  as  before  the  acts  of  1848  and  1819,  the  husband  would 
be  liable  for  the  debt,  and  his  freehold  interest  in  it  might 
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have  been  sold  upon  execution.  But  now  the  plaintiff  has  no 
remedy  at  law,  and  a  gross  fraud  is,  or  will  be,  perpetrated, 
unless  this  court  can  enforce  payment  of  this  debt  from  the 
estate  which  its  consideration  has  benefited.  It  is  part  of  the 
duty  of  this  court  to  prevent  acknowledged  wrongs  and  to  pro- 
tect acknowledged  rights  when  courts  of  law  are  inadequate  to 
give  relief,  and  to  apply  the  comprehensive  and  expansive 
power  of  equitable  principles  to  meet  new  exigencies  as  they 
arise,  that  the  great  principle  of  law  and  justice  may  be  practi- 
cally vindicated,  in  permitting  no  wrong  to  be  without  %  rem- 
edy, and  no  injury  to  go  unredressed 

The  point  that  two  causes  of  action  have  been  improperly 
joined,  is  not  well  taken. 

The  complaint  is  designed  as  a  bill  in  equity  to  reach  the 
property  of  the  wife,  and  the  husband  was  a  proper  party. 
Some  of  the  allegations  in  it  may  be  unnecessary,  and  too  much 
may  be  asked  in  the  prayer  for  relief ;  but  enough  is  stated  to 
constitute  a  good  cause  of  action  for  equitable  relief,  and  the 
rest  may  be  disregarded  as  surplusage. 

The  order  of  the  special  term  shpuld  be  reversed,  and  the 
demurrers  overruled,  with  leave  to  the  defendants  to  answer  on 
payment  of  costs. 

Welles,  J.  The  argument  of  the  appeal  in  this  case  was 
heard  at  the  general  term,  held  in  March  last.  At  that  time 
iny  impressions  were  strongly  in  favor  of  the  appellant.  The 
case  was  held  over  for  consideration  until  the  following  June 
term  ;  when,  finding  my  brethren  unable  to  agree,  and  in  view 
of  the  importance  of  the  question  involved,  it  was  again  held 
over  at  my  request,  to  give  opportunity  on  my  part  for  further 
examination.  Since  then  I  have  given  the  subject  as  thorough 
an  investigation  as  I  am  capable  of  doing;  which  has  confirmed 
my  first  impressions,  and  led  to  an  entire  conviction  of  the 
soundness  of  the  views  contained  in  the  preceding  opinion  of 
my  brother  Smith. 

I  agree  with  the  justice  who  decided  the  case  at  Special  term, 
that  a  legal  title  to  property  in  a  feme  covert,  held  by  her  im- 
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der  the  acts  of  1848  and  1849,  is  not  such  a  separate  estate  as 
the  courts  of  equity  had  recognized  and  acted  upon.  Such 
separate  estate  was  a  provision  for  the  wife's  separate  use  and 
benefit,  independent  of  her  husband,  in  which  he  had  no  inter- 
est, oyer  which  he  had  no  right  of  control,  which  was  usually, 
though  not  necessarily  or  inyariably,  held  by  her  trustee,  and 
which  she  disposed  of  by  way  of  appointment.  She  could  not, 
at  common  law,  hold  the  legal  title  to  property,  either  personal 
or  real,  for  the  reason  that  during  her  state  of  coverture  she 
and  her  husband  were  considered  one  person,  and  her  identity, 
so  &r  at  least  as  the  right  to  hold  property  was  involved,  was 
lost  or  merged  in  him.  Hence,  there  was  no  way  at  law  in 
which  such  separate  estate  of  the  wife  could  be  reached  to  sat- 
isfy demands  upon  it,  however  equitable  and  just ;  and  although 
they  may  have  been  created  by  her  for  her  individual  benefit 
and  upon  the  credit  of  her  separate  estate.  (2  Slory^s  Eq. 
Jut.  hh  1366, 1867, 1868.)  To  prevent  the  great  injustice  which 
might  otherwise  arise,  and  inasmuch  as  the  wife's  creditors  had 
not  the  means  at  law  of  compelling  payment  of  her  debts  which 
she  had  contracted  to  pay  out  of  her  separate  estate,  courts  of 
equity  undertook  to  give  efiect  to  them,  not  as  personal  liabili- 
ties, but  by  laying  hold  of  the  separate  property  as  the  only 
means  by  which  they  could  be  satisfied.  (2  Spenc^s  Hist,  of 
Eq.  Jur.  of  Ch.  824.) 

The  only  difference  between  the  separate  estate  of  a  married 
woman,  as  recognized  and  acted  upon  by  courts  of  equity  for  cen- 
turies, and  their  title  to  property  acquired  or  hel(f  under  the 
acts  of  1848  and  1849,  is,  that  the  former  is  an  equitable  and 
the  latter  a  legal  esjfcate  or  title.  They  are  equally  inaccessible 
at  law  to  creditors,  and  there  is  quite  as  much  necessity  and 
reason  for  applying  the  doctrine  in  question  to  the  latter  as  to 
the  former.  Unless  it  can  be  done,  there  is  no  way  of  reaching 
the  property  of  a  married  woman,  held  by  her  under  the  stat- 
utes referred  to.  And  I  can  perceive  no  objection  to  doing  it. 
It  is  simply  extending  an  ancient  and  well  established  principle 
of  equitable  jurisprudence  to  a  case  clearly  within  the  spirit  of 
the  princiiile. 
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It  cannot  be  doobted,  it  seems  to  me,  that  if  the  rights,  legal 
capacities  and  privileges  of  married  women  had  been  the  same 
at  common  law  as  the  statutes  in  question  have  made  them,  the 
rale  in  equity  respecting  the  liability  of  their  separate  estates 
would  have  originally  been  made  applicable  to  them  both,  in 
common.  A  case  or  state  of  things  is  brought  into  existence 
by  the  legislature  clearly  within  the  reason  and  necessity  of  the 
principle,  and  which,  I  entertain  no  doubt,  should  be  made  enb* 
jeoi  to  its  power  and  action.  The  question  is  so  well  and  fully 
examined  by  Mr.  Justice  Smith,  that  I  deem  any  particular 
discussion  of  it  in  this  place  unnecessary.  I  am,  therefore^  in 
favor  of  reversing  the  judgment  of  the  special  term. 

T.  R.  Strong,  J.,  dissented. 

Judgment  reversed. 

[MoNROB  GcNERAL  TflRit,  September  1,1866.     T.  R,  Strtrng^  WtiU^mad 
8milht  JaitioM.1 


Cadt  and  wife  vs.  E.  Allen  and  E.  W.  Allen. 

Where  a  vendor,  at  the  time  of  making  a  contract  for  the  sale  of  land,  agreei 
verbally  to  give  the  purcliaser  security  for  the  payment  of  a  jadgment  which 
is  a  lien  upqp  the  premises,  but  that  stipulation  is  not  inserted  in  the  written 
agreement,  and  subsequently  third  persons,  as  sureties  of  the  vendor,  in  ftiU 
Ailment  of  the  verbal  undertaking,  execute  an  instrament  by  whicb  they  agree 
to  pay  the  judgment,  such  instrument  will  be  held  to  be  given  ppon  a  saMr 
dent  consideration ;  it  being  supported  by  the  consideraUon  of  the  priDdpal 
agreement. 

Where  a  complaint  alleges  that  a  judgment  was  recovered,  and  that  it  was  a  Hen 
and  incumbrance  upon  a  lot,  this  will  be  considered  as  embracing  tbB  llwt  of 
the  doekgting  of  the  judgment,  and  its  legal  effbct. 

Tet,  if  necessary,  in  such  a  case,  the  complaint  may  be  amended  on  the  trial,  b|y 
the  insertion  of  an  allegation  in  due  form  of  the  docketing  of  the  judgment;, 
and  the  court  will  permit  this  to  be  done,  upon  appeal,  as  of  the  time  when 
the  complaint  was  prepared,  without  terms. 

Wbere  a  vendor  agrees  to  pay  all  daims  against  tbe  M  sold,  it  iff  IH*^  IH^ 
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tv  tlie  pvrchMer  to  prov«  that  a  jwigment  wUck  id  a  lien  vpon  the  preBtoar 
has  been  enArced,  or  that  he  baa  beco  evicted^  The  fkci  d  non^payueDt  of 
the  judgment  is  all  thai  is  necesaaiy  in  order  to  show  a  breach ;  and  the  rule 
of  damages,  upon  a  breach,  is  the  amoant  of  the  jadgment,  with  loterest. 
Where  the  evidenee  in  regard  to  a  matter  set  up  by  the  defendant  as  a  K^cfffs 
eooflietiog,  and  R  appears,  vpoo  a  Mr  coustiucUon  of  the  report  of  the  referee^ 
that  he  has  iOmaA  agaim  ita  exiateneB^  hisdeeinon  on  that  questton  caaook  bar 
diatorbed.       ^ 

APPEAL^  by  tbe  defendants,  from  a  jnd^ent  entered  upeii 
the  report  of  a  referee.  The  complaint  alleged  that  on  the 
third  day  of  February,  1849,  at  South  Bristol,  m  the  county  of 
Ontario,  the  defendants  made  and  executed  and  delrrered  t<»one 
John  Van  Baekirk  a  certain  instrument  in  writing,  bearing 
date  on  that  day,  in  the  words  and  figures -following:  "South 
Brislol,  Feb.  8d,  1849.  Mr.  JTohn  Van  Buskirk,  Sir:  We  dv 
agree^  for  7alue  received^  to  pay  all  claims  against  the  house  and 
k>t  that  you  bought  of  E.  E.  Lewis,  deeded  to  him  by  Milo  6aK 
laway  and  wife,  that  was  against  it  at  the  time  of  the  transfer, 
the  said  lot  lying  and  being  in  the  village  of  Newark,  Wayne 
county,  N.  T.,  and  we  hereby  acknowledge  the  receipt  of  a  ceis 
tain  lot,  this  day  deeded  by  you  to  Milo  W.  Chase,  and  a  cer- 
tain buggy  wagoU)  upon  the  above  purchase,  as  assignees  of  £L 
BL  Lewis.  Eli  Alleit, 

Eli  W.  Allen." 
That  Ebeneser  E.  Lewis,  the  person  mentioned  in  the  said 
instrument,  by"  deed  bearing  date  the  first  day  of  December, 
1848,  fo^  the  consideration  of  eight  hundred  dollars,  with,  cove^- 
nant  of  warranty,  conveyed  to  the  said  John  Van  Buskirk  all 
that  tract  or  parcel  of  land,  situate,  &c.  [describing  itj  which 
pareel  of  land  so  conveyed  was  the  lot  mentioned  and  referred 
to  ia  the  said  instrument  in  writing,  and  therein  described  as 
the  house  and  lot  bought  of  Lewis  by  Van  Buskirk.  That  prior 
to  the  making  of  the  said  instrument  in  writing,  and  on  the  4th 
day  of  July,  1848,  one  Daniel  T.  Young  recovered  a  judgment 
m  tbe  supreme  court,  against  the  said  Ebeneser  iB.  Lewis  and 
Erastos  Shepard  and  James  Q.  Reed,  for  the  sum  of  sixty-three 
dollars  and  sixty-eight  cents  damages  and  costs,  and  that  prior 

;  in  wftlu^  aad  ob  lb»  sevwiib 
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day  of  August,  1848,  Erastua  Shephard  and  Silas  K.  Beed  also 
recovered  a  judgment  before  D.  Wentworth,  a  justice  of  tho 
peace,  against  the  said  Ebenezer  E.  Lewis,  for  the  sum  of  fifty- 
eight  dollars  and  eighty-six  cents  damages  and  costs,  both  of 
which  judgments  were  liens  and  incumbrances  upon  the  said  lot 
or  parcel  of  land,  at  the  time  of  the  conveyance  thereof  as  afore- 
said, by  the  said  Ebenezer  E.  Lewis  to  the  said  Jonn  Van  Bus- 
kirk  ;  and  that  the  defendants  have  not  paid  the  said  two  judg- 
ments, or  either  of  them  or  any  part  thereof,  although  often 
requested  to  do  so.  And  the  plaintiff  further  alleged,  that  after- 
wards, and  on  the  twenty-first  day  of  July,  1849,  the  sheriff  of 
the  county  of  Wayne,  by  virtue  of  an  execution  upon  the  judg- 
ment first  mentioned,  to  him  directed  and  delivered,  sold  the 
said  parcel  of  land  pursuant  to  law,  and  the  same  was  purchased 
at  such  sale  by  one  William  N.  Cole,  and  that  afterwards  one 
Oeorge  P.  Metcalf,  having  acquired  the  right  of  the  said  William 
.N.  Cole,  as  such  purchaser,  the  sheriff  did  by  deed,  bearing  date 
on  the  eleventh  day  of  June,  1852,  convey  the  said  parcel  of 
land  to  the  said  George  P.  Metcalf,  pursuant  to  the  said  sale^ 
and  to  the  statute  in  such  case  made  and  provided.  And  that 
the  defendants,  by  means  of  the  premises,  became  liable  to  pay 
to  the  said  John  Van  Buskirk  the  sum  of  eight  hundred  dollars, 
with  interest  thereon  from  the  first  day  of  December,  1848. 
That  the  said  John  Van  Buskirk,  on  the  8th  day  of  July,  185^ 
by  an  instrument  in  writing  duly  subscribed  by  him,  and  for  a 
good  and  valuable  consideration,  sold,  assigned  and  transferred 
to  the  plaintiff  the  said  instrument  in  writing,  subscribed  by  the 
defendants  and  before  set  forth,  whereby  the  plaintiff  became 
entitled  to  demand  and  receive  from  the  defendants  the  said  sum 
of  eight  hundred  dollars  and  interest.  Wherefore  the  plaintiff 
prayed  for  judgment  against  the  defendants  for  the  said  sum  of 
eight  hundred  dollars,  with  interest  thereon  from  the  firat  day 
of  December,  1848,  besides  costs. 

The  defendants,  by  their  answer,  denied  the  allegations  in 
the  complabt.  They  also  alleged  that  the  said  Van  Buskirk, 
on  the  first  day  of  July,  1852,  was  and  still  is  indebted  to  them 
fi>r  tbs  feryioes  of  the  said  E.  £.  Lewis,  before  then  xenderecl 
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for  tbe  said  Van  Boskirk,  and  at  his  request,  in  the  sum  of  one 
hundred  dollars,  and  was  and  still  is  indebted  to  the  defendants 
for  goods,  horses,  wagons  and  other  property  sold  to  the  said 
Van  Buskirk  by  the  said  E.  E.  Lewis,  and  at  his  request,  in  the 
sum  of  two  hundred  dollars,  which  demands,  before  the  said  first 
of  July,  1852,  had  been  duly  assigned  by  said  Lewis  to  the  de- 
fendants, and  were  and  still  are  the  property  of  the  defendants; 
Also  that  the  said  John  Van  Buskirk  was  on  the  first  of  July, 
1852,  and  still  is  indebted  to  the  defendants  in  the  sum  of  five 
hundred  dollars  for  work  *and  labor  done,  goods  sold  and  deliv- 
ered, and  materials  furnished  the  said  Van  Buskirk,  and  at  his 
request.  Which  several  sums,  or  so  much  thereof  as  might  be 
necessary,  the  defendants  claimed  to  set-ofi"  against  the  demands 
of  the  plaintifi",  and  they  asked  for  judgment  in  their  favor  for 
costs. 

The  cause  was  tried  before  a  referee,  who  found  the  follow- 
ing facts :  On  the  1st  day  of  December,  1848,  one  Ebenezer 
E.  Lewis,  by  deed,  conveyed  to  John  Van  Buskirk  a  house  and  lot 
in  Wayne  county,  for  the  expressed  consideration  of  $800.  The 
house  and  lot  had  previously  been  conveyed  to  Lewis  by  Milo 
(jallaway  and  wife ;  Lewis'  deed  to  Van  Buskirk  also  contained 
a  warranty  against  incumbrances.  On  the  4th  of  July,  1848, 
Daniel  T.  Young  had  recovered  a  judgment  in  the  supreme 
court  against  Ebenezer  E.  Lewis,  Erastus  Shepard  and  James 
6.  Beed  for  $51.10  damages,  and  $12.58  costs,  upon  a  note 
made  by  Lewis  and  lent  by  him  to  Reed.  This  judgment  was 
docketed  in  the  office  of  the  clerk  of  Wayne  county  on  the  18th 
of  November,  1848,  and  was  a  lien  on  the  above  house  and  lot 
at  the  time  of  the  above  conveyance  from  Lewis  to  Van  Bus- 
kirk. Upon  this  judgment  execution  was  issued  to  the  sheriff 
of  the  county  of  Wayne,  with  directions  indorsed  thereon  to.  col- 
lect tbe  same  of  Ebenezer  E.  Lewis  alone.  The  sheriff,  under 
that  execution,  sold  the  above  house  and  lot  for  $10,  on  the  21st 
of  July,  1849,  and  executed  and  filed  the  usual  certificate  to  the 
purchaser,  William  N.  Cole,  on  the  25th  of  July,  1849.  Cole, 
by  an  assignment  dated  July  28, 1849,  and  acknowledged  June 
U,  1862,  assigned  the  certificate  to  James  O.  Beed|  and  Beedi 
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by  an  assigDineiit  dated  February  5, 1851^  and  acknowledged 
June  11,  1852,  transferred  the  certificate  to  GecM-ge  B.  Metcalf, 
and  the  sheriff  of  Wayne  coanty,  on  the  11th  of  Jane,  1852,  by 
a  deed  executed  and  acknowledged  on  that  day,  and  recorded  in 
the  office  of  the  clerk  of  Wayne  county  on  the  19th  of  Au^ust^ 
1852,  conveyed  the  said  house  and  lot  to  Metcalf.  On  the  3d 
of  February,  1819,  the  defendants  executed  to  Van  Buskirk  the 
instrument  set  forth  in  the  complaint.  On  the  3d  of  Septem- 
ber, 1850,  Van  Buskirk  executed  a  deed  to  Daniel  E.  Lewis  o[ 
the  above  house  and  lot,  for  the  expressed  consideration  of 
$750,  and  Daniel  E.  Lewis,  on  the  4th  of  November,  1851,  exe- 
cuted to  the  plaintiff  Jane  B.  Ely  (then  Jane  B.  Lewis)  a  deed  for 
the  same,  for  the  expressed  consideration  of  $556.  These  deeds 
are  duly  acknowledged  and  recorded.  On  the  8th  of  July,  1852, 
Van  Buskirk  executed  to  the  plaintiff  Jane  B.  Ely  (then  Jane 
B.  Lewis)  the  following  assignment  of  the  above  contract  of  the 
defendants  :  "  For  a  good  and  valuable  consideration,  I  do  here- 
by sell,  assign  and  transfer  unto  Jane  B.  Lewis,  of  the  town  <^ 
Penfield,  in  the  county  of  Monroe,  a  certain  agreement  made  and 
executed  by  Eli  Allen  and  Eli  W.  Allen,  dated  February  3d, 
1849,  to  me,  and  by  which  the  said  Eli  and  £11 W.  Allen  agreed 
to  pay  all  claims  against  a  certain  house  and  lot  in  the  village 
of  Newark,  Wayne  county,  N.  Y.,  bought  by  me  of  E.  £.  Lewis. 
Dated  July  8, 1852.  John  Van  Buskirk." 

When  the  plaintiff  rested  his  cause,  the  counsel  for  the  de- 
fendants moved  fbr  a  nonsuit  on  these  grounds :  First.  That 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Second.  That  the  complaint  alleged  no  eviction  by 
virtue  of  the  said  judgments  or  either  of  them,  and  no  pay- 
ment of  the  sam«,  or  either  of  them,  or  any  portion  thereof. 
Third.  That  the  plaintiff  was  not  entitled  by  virtue  of  the  as- 
signment of  the  8th  of  July,  1852,  to  maintain  this  action. 
Fourth.  That  the  proof  showed  that  Beed,  the  judgment  debtor, 
paid  the  sheriff's  bid  to  Cole,  and  that  put  an  end  to  the  title 
by  the  sheriff's  sale.  The  motion  was  denied,  and  the  dsfind- 
ants'  counsel  excepted  to  the  decision. 
Ike  proof  being  ohMed,  the  eaose  was  Bubwittad  ta  tiie  xef- 
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eree,  and  the  counsel  for  the  defendants,  amongst  others,  made 
the  following  points :  1.  There  is  no  consideration  to  uphold 
the  defendants'  promise.  Van  Boskirk  paid  nothing  but  what 
he  was  bound  by  his  agreement  to  pay  for  the  deed  and  cove- 
nant of  Lewis  to  him.  2.  The  defendants  received  the  property 
as  the  assignees  of  Lewis.  They  are  liable  to  account  for  it  as 
such,  to  him  and  his  creditors.  They  are  not  personally  liable, 
and  have  only  promised  as  assignees.  3.  This  being  in  the 
nature  of  a  covenant  against  the  incumbrances,  and  no  payment 
of  the  judgment  having  been  shown,  and  no  eviction  having 
taken  place,  only  nominal  damages  can  be  recovered.  4.  The 
complaint  does  not  show  either  an  eviction  or  judgment,  and 
without  one  or  the  other  there  can  be  no  recovery  in  the  case. 
5.  There  having  been  no  service  of  process  in  the  attachment 
ease,  and  being  no  affidavit  or  bond,  the  judgment  is  no  lien  on 
the  real  estate  of  the  debtor,  and  is  void.  6.  The  execution 
upon  the  other  judgment  having  been  issued  against  the  per- 
sonal property  of  Lewis  alone,  when  all  were  personally  served 
with  process,  was  irregularly  enforced  against  his  real  estate. 
7.  The  set-off  or  counter-claim  is  well  proved,  Lewis'  evidence 
is  explicit,  his  recollection  of  dates  and  times  distinct,  and  is 
not  met  or  overcome  by  the  wholesale  evidence  and  imperfect 
recollection  of  Van  Buskirk.  8.  The  sale  having  been  made 
for  $10,  gave  the  plaintiff,  who  had  become  the  ovmer,  a  vested 
right  to  redeem,  by  paying  that  sum  and  interest  It  was  her 
own  folly  if  she  allowed  title  to  be  perfected  under  the  sale. 
She  should  have  redeemed,  or  called  on  the  defendants  to  do  so, 
and  can  in  no  event  recover  beyond  the  sum  which  would  have 
saved  her  title.  9.  The  assignment  gave  the  plaintiff  no  right 
of  action  upon  the  agreement  Each  of  these  points  was  over- 
ruled by  the  referee,  except  the  5th. 

The  proof  did  not  satisfy  the  referee  that  there  was  any  set^ 
off  which  should  be  allowed.  His  conclusion  of  law  was  that 
the  defendants  were  liable,  on  their  contract,  to  pay  the  amount 
of  the  claim  or  incumbrance  on  said  land,  but  that  their  liability 
extended  no  further  than  to  pay  the  amount  of  such  claim. 
And  that  the  plaintiff  was  therefore  entitled  to  judgment  for 
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tbe  amount  of  such  incumbrance,  $63.68,  and  the  interest 
thereon  from  July  4, 1848,  the  time  of  its  rendering,  to  the 
date  of  the  report,  which  was  $30.46,  amounting  in  all  to  the 
sum  of  $94.14. 

James  C  Smiih^  for  the  appellants. 

iK  Mathews,  for  the  plaintiffs. 

By  the  Court,  T.  R.  Strong,  J.  It  appears  by  the  testi- 
mony of  Lewis,  who  had,  prior  to  the  making  of  the  contract 
upon  which  the  action  is  founded,  given  a  deed  to  Van  Buskirk 
for  the  lot  mentioned  in  the  contract,  with  a  covenant  of  war- 
ranty, that  he  drew  the  contract,  and  that  it  was  executed  by 
the  defendants,  who  were  his  general  assignees  in  trust  for  the 
payment  of  his  debts,  at  his  request,  without  any  benefit  to 
themselves  personally ;  that  previous  thereto  Van  Buskirk  had 
made  a  claim  upon  him  that  he  was  bound  to  pay  the  judgment 
against  the  lot ;  and  Van  Buskirk  testified  that  Lewis  was  to 
give  him  security  for  the  payment  of  the  judgment,  although  it 
was  not  in  the  written  agreement  in  pursuance  of  which  the 
deed  was  given.  The  fair  conclusion  from  this  is,  that  the 
contract  in  question  was  given  in  fulfillment  of  a  yerbal  un- 
dertaking of  Lewis,  at  the  time  of  the  making  of  the  written 
agreement  for  the  sale  and  purchase  of  the  lot,  that  he  would 
secure  the  payment  of  the  judgment ;  and  that  the  defendants 
executed  it  as  his  sureties.  In  this  view  there  is  no  difficulty 
in  respect, to  the  consideration  of  the  contract ;  it  is  supported 
by  the  consideration  of  the  principal  agreement. 

The  objection  to  evidence  of  the  docketing  of  the  judgment, 
that  the  fact  is  not  alleged  in  the  complaint,  was  properly 
overruled.  The  allegation  in  the  complaint,  on  that  subject,  is 
that  the  judgment  was  a  lien  and  incumbrance  on  the  lot  This, 
following  a  statement  of  the  recovery  of  the  judgment,  must  be 
considered  as  embracing  the  fact  of  the  docketing  of  the  judg* 
ment  and  its  legal  effect.  Especially  will  this  be  done,  viewing 
the  complaint  with  the  liberality  with  which  it  should  be 
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regarded  at  the  trial.  The  defendant  mnat  have  so  understood 
it ;  it  cannot  be  pretended  that  the  offer  of  the  proof  was  any 
enrprise  npon  him ;  and  it  would  be  sacrificing  sabetantial  jus* 
tice  to  the  merest  form  to  give  effect  to  the  objection  made.  If 
necessary,  the  complaint  might  have  been  amended  on  the  trial 
by  inserting  the  allegation  in  due  form  of  the  docketing  of  the 
judgment ;  and  the  court  would  now  permit  it  to  be  done  as  of 
the  time  the  complaint  was  prepared,  without  terms.  I  do  not 
perceive  that  the  allegation  is  more  obnoxious  to  objection  than 
an  allegation  of  ownership  of  or  title  to  property,  or  similar 
allegations  of  a  mixed  character  containing  law  and  fact,  good 
even  on  demurrer,  both  before  and  since  the  code. 

The  contract  being  to  pay  all  claims  against  the  lot,  it  was 
not  necessary  for  the  plaintiff  to  prove  that  the  judgment  had 
been  enforced,  or  that  he  had  been  evicted ;  the  fact  of  non- 
payment of  the  judgment  was  all  that  was  necessary  in  respect 
to  a  breach,  and  the  rule  of  damages  upon  a  breach  was  the 
amount  of  the  judgment  with  interest.  {Port  v.  Jackson^  17 
John,  289, 479.  In  the  matter  of  Negfis,  7  Wend.  499.)  This 
answers  the  objection  to  the  amount  of  the  recovery,  that  the 
land  was  sold  under  the  judgment  for  much  less  than  the  amount 
due,  and  that  Van  Busk  irk  might  have  redeemed  and  sold  the 
title  for  less  than  the  plaintiff  recovered.  Van  Buskirk  was 
under  no  obligation  to  the  defendants  to  redeem,  but  upon 
their  omission  to  pay,  was  entitled  to  recover  of  them  the 
amount  of  the  judgment. 

Assuming  that  Lewis,  as  surety  of  Reed  in  the  judgment, 
had,  upon  Reed's  taking  an  assignment  of  the  sheriff's  certifi- 
cate and  while  he  held  it,  an  equitable  claim  that  Reed  release 
to  him  all  his  right  to  the  lot  under  the  sale,  it  is  by  no 
means  clear  that  he  had  such  an  equity  against  Metcalf,  who 
subsequently  took  an  assignment  of  the  certificate  from  Reed, 
and  a  deed  from  the  sheriff  pursuant  to  the  sale  and  assign- 
ments. It  does  not  appear  that  Metcalf  is  not  a  bona  fide 
purchaser  without  notice  of  the  equity  against  Reed ;  nor  is  it 
certain  that  Van  Buskirk,  and  those  claiming  title  to  the  lot 
under  him,  could  avail  themselves  of  that  equity.    It  alioiild  be 
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entirely  clear  that  the  facte  constitute  an  equitable  payment  of 
the  judgment,  available  to  those  persons,  to  operate  as  a  defense 
to  this  action.  But  it  is  sufficient  to  say,  in  respect  to  this  part 
of  the  case,  that  no  question  in  relation  to  it  is  presented  by 
the  pleadings.  It  should  have  been  set  forth  by  the  defend- 
ants specially  in  their  answer  if  they  designed  to  rely  on  it 

The  evidence  in  regard  to  the  indebtedness  alleged  by  the 
defendant  as  a  set-off,  is  conflicting ;  and  I  think,  upon  a  &ir 
construction  of  the  report  of  the  referee,  he  has  found  against 
its  existence.  His  decision  on  that  question,  as  the  evidence 
stands,  cannot  be  disturbed. 

It  follows  that  the  judgment  must  be  affirmed. 

[Monroe  General  Term,  September  1, 1866.  T.  R.  Strong,  Wdle$  and 
Smith,  Justices.] 


Williams  and  wife  t?^..  Holdredge. 

To  say  of  a«inarried  woman  that  she  has  the  venereal  disease ;  that  she  has  the 
dap ',  that  she  has  the  pox,  is  actionable  per  $e,  without  proof  of  special  dam- 
age, and  therefbre  she  may  miite  with  her  husband  in  an  action  Ibr  the  slander. 
Grit,  J.,  dissented. 

r[IS  was  an  appeal  from  a  decision  made  at  a  special  term, 
overruling  a  demurrer  to  the  complaint.    The  opinion  be- 
low states  the  facts. 

By  the  Cottrt,  Mason,  J.  This  is  an  action  of  slander  for 
words  spoken  by  the  defendant  of  and  concerning  Eliza  Wil- 
liams, the  wife  of  the  plaintiff  Sherman  Williams.  The  com- 
plaint alleges  that  the  defendant  stated  of  and  concerning  Mrs. 
Williams,  that  she  had  the  venereal  disease ;  that  she  had  the 
clap ;  that  she  had  the  pox.  The  case  comes  before  the  court 
on  a  demurrer  to  the  complaint,  assigning  as  causes  of  demurs 
reri  first,  misjoinder  of  Mrs.  Williams  as  *a  party  plaintiff;  and 
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secondly,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  rule  is  well  settled,  that  when 
words  spoken  of  the  wife  are  only  actionable  on  proof  of 
special  damage,  the  husband  must  sue  alone.  {Starkie  on 
Slander^  157, 159.  1  Lev.  14.  1  Ckitty's  Plead.  68,  4th  ed. 
1  Salk.  119,  noie  b.  18  John,  443.  2  Kent's  Com.  180,  4th 
ed.  Beach  and  wife  y.  Ranney  and  vnfe^  2  HUl,  809,  816.) 
This  action,  therefore,  cannot  be  maintained  in  the  name  of  the 
husband  and  wife,  if  it  shall  be  held  that  the  words  charged  in 
the  complaint  are  not  actionable  per  se.  The  rule  is  well 
settled,  both  in  England  and  this  state,  that  an  action  does  not 
lie  for  calling  a  woman  a  whore,  without  proof  of  special  dam- 
age. {lRM^sAbr.M,S6.  ILev.lM.  2  Ld.Raf/.  1004. 
Baam's  Abr.  tit.  Slander,  B.  6.  5  Mod,  R.  104.  5  Meee.  ^ 
TF.  249.  2  Ad.  ^' El.  2.  2  JMn.  115.  5uf.l88.  6Cowenj 
76.  13  John.  126,  275.  18  Wend.  233.)  It  seems,  however, 
that  to  say  of  a  woman  she  is  a  whore,  in  the  city  of  London, 
is  actionable  upon  the  custom  of  London,  by  reason  of  the  cus- 
tom there  to  cart  whores.  (Robertson  y.  Powelij  2  Seltoin's 
N.  P.  1224.  Bacon's  Abr.  tU.  Slander,  B.  6.  Doug.  880. 
4  Burr.  2082,  2418.) 

It  seems,  however,  that  this  custom  has  never  been  proved, 
so  as  to  maintain  an  action  in  Westminster  Hall.  In  the  city 
courts  the  action  is  maintained  because  they  take  notice  of  their 
own  customs,  without  proof.  {Doug.  880.  4  Burr.  2082. 
9  Bacon's  Abr.  41,  Bouv.  ed.)  But  to  maintain  the  action 
upon  the  custom  of  London,  the  words  must  charge  that  the 
female  was  a  whore  in  London,  as  it  is  not  sufficient  if  the  dec- 
laration merely  allege  that  she  resided  there.  (2  Selwin's 
N.  P.  1224.)  The  law  is  well  settled  in  England,  and  has 
been'  from  the  earliest  periods  of  the  jurisprudence  of  that 
country,  that  it  is  actionable  to  say  of  a  woman  that  she  has  the 
pox.  (Ii?o«c'*il6r.48,44,66,67,420.  1  Sid,  50.  2Cro.4S0. 
1  Lev.  205.  Comyris  Dig.  tit.  Action  on  the  Case  for  Defor 
mation,  D.  29.  1  Bacott's  Abr.  884,  tit.  Slander,  B.  2,  vol,  9, 
p.4&,Bauv.ed.  Oro.Jac  144.  Whit^fiddr.  Powell,  12  Mod. 
iZ.a4&  £bb.2l9.  lLd.Ray.nO.   CUfimY.WeUs,12Mod. 
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683.  2  Sid.  4,  36.  14  Petersd.  Abr.  Q9\,nate.  Bloodwrth 
▼.  Grayy  7  Man.  ^  Or.  884.  Starkie  m  Slatider,  10,  1217. 
2  LeigKs  N.  P,  1350.)  The  rule  which  declares  such  words 
actionable  is  a  reasonable  one.  Man  being  formed  for  society, 
and  standing  in  almost  constant  need  of  the  advice,  comfort  and 
assistance  of  his  fellow  creatures,  it  is  highly  reasonable  that  any 
words  which  import  the  charge  of  having  a  contagious  distem- 
per should  be  in  themselves  actionable,  because  all  prudent 
persons  will  avoid  the  company  of  a  person  having  such  distem- 
per. It  makes  no  difference  whether  the  disease  be  owing  to 
the  visitation  of  God,  to  accident  or  to  the  indiscretion  of  the 
party  therewith  afflicted,  for  in  every  one  of  the  cases  the  being 
avoided,  from  which  the  damage  arises,  is  the  consequence,  and 
upon  this  the  action  is  predicated.  (9  Baooris  Abr.  45,  tit. 
Slander,  B,  2.)  It  is  equally  actionable  to  say  of  a  person  he 
has  the  leprosy.  {Cro.  Jac.  144.  1  Rollers  Abr.  44.  9  Bac. 
Abr.  45.)  Bat  charging  another  with  having  had  a  contagious 
disorder,  as  the  pox,  is  not  actionable,  unless  the  words  impute 
a  continuance  of  the  disorder  at  the  time  of  the  speaking  them. 
The  very  gist  of  the  action  fails  in  such  a  case,  for  such  a 
charge  cannot  produce  the  effect  which  makes  it  the  subject  of 
an  action,  namely,  exclusion  from  society.  ( Taylor  v.  Hallj 
2  Sir.  1389.  CarslO^e  v.  Mapledora\%  2  T.  R.  471.  5  Bac 
Abr.  45.)  I  have  not  been  able  to  find  any  adjudged  case  in 
this  state  where  the  question,  whether  such  words  are  action- 
able  per  se  or  not,  has  ever  been  adjudged ;  at  least  no  reported 
case  is  to  be  found  where  the  question  has  been  determined* 
The  English  rule  is  affirmed,  however,  in  a  note  to  Hopkins  v. 
Beedle,  (1  Cainesy  348.)  Such  a  charge  has  been  held  action- 
able in  several  states  of  the  union,  and  is  declared  in  the  ele- 
mentary books  to  be  an  exception  to  the  rule  that  the  words 
must  contain  an  imputation  of  some  criminal  offense  fot 
which  corporal  punishment  may  be  inflicted.  (7  Conn.  R.  260. 
13  Mass.  R.  252.)  In  the  latter  case  the  court  say  that  words 
imputing  some  foul  and  loathsome  disease  which  would  expose 
the  person  charged  to  the  loss  of  his  social  pleasures,  are  action- 
able without  special  damage.    And  so  in  the  case  of  WtUsnm 
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Y.  McCarthy,  (2  Kelly,  57,)  it  was  held  that  words  charging  a 
person  that  he  has  the  gonorrhoea,  are  actionable  in  themselves. 
{See  Starkie  m  Slander,  10, 12,  17.  2  LeigKs  K  P.  1860.) 
I  think  we  have  shown  that  such  words  are  actionable  in  them- 
selves, both  upon  principle  and  authority  ;  and  I  see  no  reason 
why  we  should  not  so  hold  the  law  with  us,  unless  it  be  that 
some  strong  expressions  in  the  opinions  of  some  of  the  judges 
in  this  state,  defining  the  class  of  words  which  are  actionable, 
might  seem  to  militate  against  it.  It  has  been  thus  said,  in 
many  cases,  that  words,  to  be  actionable  in  themselves,  must 
eontain  an  express  imputation  of  some  criminal  offense  for 
which  corporal  punishment  may  be  inflicted ;  and  yet  there  are 
several  well  recognized  exceptions  to  this  rule.  Thus,  to  say 
of  a  merchant  he  is  a  cheat  and  keeps  dishonest  books,  is  ac- 
tionable ;  and  so  to  say  of  an  attorney  that  he  is  a  dishonest 
scamp  and  defrauds  his  clients,  or  of  a  physician  that  he  is  an 
ignoramus,  and  injures  more  than  he  cures.  The  rule  is 
stated  in  the  cases  relied  upon  by  the  counsel  for  the  defendant^ 
without  undertaking  to  specify  the  exceptions,  as  they  were  not 
needful  to  the  decision  of  the  cases  before  the  court.  I  am  en* 
tirely  satisfied  that  this  complaint  states  sufficient  facts  to  con- 
stitute a  cause  of  action,  for  the  reason  that  these  words  are 
actionable  per  se,  and  being  so,  Mrs.  Williams  was  properly 
made  plaintiff  in  the  action.  The  court  were  right  in  overrul- 
ing this  demurrer,  and  the  judgment  should  be  affirmed. 

Obippbn,  J.|  and  Shankland,  J.,  concurred. 

Oray,  J.,  dissented. 

Judgment  affirmed. 

(Delaware  Gbnebal  Term,  July  11,  1S61    Crippen,  ShanXtand,  Orof 
and  Masomt  Jiurtioes.] 
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Eeeler  vs.  Frost  and  Worden. 

Where  the  Msenment  of  a  school  tax  was  made  by  two  trustees,  in  the  ahssDee 
of  the  third,  after  which  the  two  made  out  and  signed  a  warrant  for  the  col- 
lection of  the  tax,  which  was  then  carried  by  one  of  them  to  the  third  trustee, 
who  also  signed  it ;  Held  that  the  assessment  was  void,  and  that  the  trustees 
were  trespassers  in  issuing  the  warrant  and  seizing  and  selling  property  upon  it 

One  of  three  trustees  cannot  delegate  his  authority  to  the  other  two,  to  make  an 
assessment  or  apportionment  Neither  can  he,  after  they  have  mad^fl^  raUfy 
and  adopt  the  assessment  by  indorsing  his  approval,  in  the  absence  of  tiie 
others. 

APPEAL  from  the  judgment  of  a  county  court,  rerersing 
the  judgment  of  a  justice.  The  assessment  of  a  school 
tax  was  made  by  two  trustees,  the  third  trustee  not  being 
present.  After  the  two  had  made  the  assessment,  and  made 
out  the  warrant  and  signed  it,  the  warrant  was  carried  by 
one  of  them  to  the  third  trustee,  and  he  signed  it  The  plain- 
tiff's property  being  seized  and  sold  upon  the  warrant  thus 
issued,  he  brought  an  action  against  two  of  the  trustees  for  the 
trespass.  He  recovered  a  judgment  before  the  justice,  which 
was  reversed  on  appeal  to  the  county  court. 

Bif  the  Court,  Mason,  J.  The  county  court  erred  in  hold- 
ing this  a  valid  assessment.  It  was  made  by  two  of  the  trus- 
tees, the  third  not  meeting  ii^h  them  and  not  being  notified. 
The  statute  requires  the  trustees  to  apportion  the  tax.  {Laws 
of  1847,  ch.  480,  p.  701,  §  85.)  The  common  law  doctrine  is, 
that  when  a  power,  authority  or  duty  is  confided  by  law  to 
three  or  more  persons,  or  whenever  three  or  more  persons  or 
officers  are  authorized  or  required  by  law  to  perform  any  act, 
such  act  may  be  done,  and  such  poyrer,  authority  or  duty  may 
'  be  exercised  and  performed,  by  a  majority  of  such  persons  or 
officers,  upon  a  meeting  of  all  the  persons  or  officers  so  intrust- 
ed or  empowered,  unless  special  provision  is  otherwise  made. 
(4  Denio,  125.  21  Wend.  211.  28  id.  824.  7  Caweriy  526. 
1  id.  288.  8  Denio,  252,  258.  1  Bos.  Sf  Ptd.  286.  8  T.  R. 
592.  6  John.  41.  7  Cowen,  526.)  This  rule  of  the  common 
law  has,  in  this  state,  becotae  the  statute  law.    (2  R.  &  555» 


r 
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}  27.)  Where  nothing  is  shown  to  the  contrary,  it  will  be  pre- 
sumed that  all  the  trustees  met  and  consulted  in  doing  the 
act  (17  ^An.  461,  468.  9  Wend.  11.  21  id.  118.  SDenio, 
258.)  In  the  case  nnder  consideration,  it  is  expressly  shown 
that  Worden  did  not  meet  with  the  other  two  trustees  when 
the  apportionment  and  assessment  of  this  tax  was  made.  Nor 
was  he  notified  of  their  meeting  for  that  purpose.  The  fact, 
if  adndfted,  that  he  signed  the  warrant,  does  not  relieye  the 
case  in  any  respect.  The  statute  and  common  law  both  require 
the  apportionment  to  be  made  upon  the  joint  consultation  of  all 
the  trustees,  and  not  that  the  warrant  shall  be  signed  by  all. 
{FuUcm  ▼.  StreeteTj  24  Wend.  270.  Douning  v.  Ruger,  21 
id.  182.  9  id.  19.  17  John.  461.  28  Wend.  824.)  The 
county  court  seems  to  have  placed  the  case  upon  the  distinct 
ground  that^  as  Worden's  name  was  afterwards  signed  to  the 
warrant,  this  must  be  deemed  an  approval  and  ratification  of 
the  apportionment  made  by  the  other  two.  The  error  which 
the  county  court  committed  in  this  respect,  consists  in  applying 
the  rule  of  principal  and  agent  to  these  officers.  Worden  could 
not  delegate  his  authority  to  the  other  two  trustees  to  make 
the  assessment.  Neither  could  he,  after  they  had  made  it,  ratify 
and  adopt  the  assessment  or  apportionment  by  indorsing  his 
approval,  in  the  absence  of  the  others.  The  authority  which  the 
trustees  are  required  to  administer,  in  apportioning  this  tax, 
inrolves  the  exercise  of  judgment  and  discretiouT— a  power  which 
cannot  be  delegated.    {Powell  v.  Tuttle,  8  Comst.  896.) 

It  follows,  therefore,  that  this  assessment  was  wholly  illegal, 
and  the  defendants  were  in  fact  trespassers  in  issuing  their  war- 
rant and  seising  and  selling  the  plaintifi^'s  property.  The  judg- 
ment of  the  county  court  must  be  reversed,  and  that  of  the 
justice  affirmed. 

[DsLAWARS  Genebal  Term,  July  8, 1866.  (Tmy,  ShcknkUmd  and  Mditm^ 
Justioea] 
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The  Trustees  of  the  Village  of  Elmira  vs.  Dukit. 

Wb«re  the  charter  of  a  Tillage  authorized  the  troatees  to  raise  money  hy  tax,  to 
be  aaseeeed  on  the  estates,  real  aod  persona],  within  the  corpormtion,  and  col- 
lected from  the  several  owners  thereof,  to  pay  the  contingent  and  other  ex- 
penses of  the  corporation,  and  the  trustees  imposed  and  assessed  taxes  against 
the  defendant  on  certain  premises  of  which  the  corporaUon  had  giTen  a  lease 
to  another  for  990  yean,  for  $400  in  hand  paid,  and  for  the  annual  rent  of 
three  pepper  corns  if  demanded,  of  which  premises  the  detadant  was  in  poe- 
session,  having  acquired  the  interest  of  the  lessee  therein ;  Bdd,  that  the 
promises  were  rightfully  taxed  to  the  defendant  as  real  estate  of  which  he  was 
the  owner. 

THE  reporter  has  not  been  famished  with  any  papers  in  this 
case,  from  which  to  prepare  a  statement  of  the  fiicts.  It  is 
.believed,  however,  that  the  opinion  of  the  conrt  states  all  the 
particulars  necessary  to  an  understanding  of  the  decision. 

E.  P.  Hart,  for  the  plaintiffs. 

J.  Dimn,  for  the  defendant. 

By  the  Court,  Mason,  J.  The  second  section  of  title  fire 
of  the  charter  of  the  village  of  Elmira,  {Laws  of  1850,  p.  824,) 
authorizes  the  trustees  of  said  village  to  raise  money  by  tax  to 
be  assessed  on  the  estates,  real  and  personal,  within  the  corpo- 
ration, and  collected  from  the  several  owners  thereof,  dc^c.  to 
pay  contingent  and  other  expenses  of  the  corporation,  Ac.  In 
1854  and  1855  the  trustees  of  said  village  imposed  and  assessed 
taxes  against  the  defendant  on  certain  premises  of  which  the 
plaintiffs  had  given  a  lease  for  990  years,  for  $400  in  hand  paid, 
and  for  the  annual  rent  of  three  pepper  corns  if  demanded.  The 
defendant  had  acquired  the  interest  of  the  lessee,  and  was  in 
possession  of  the  premises.  The  question  presented  for  our 
adjudication  is,  whether  the  defendant  is  liable  to  be  taxed  for 
these  premises  under  this  charter.  I  think  he  is.  The  tax  is 
to  be  assessed  on  the  estates,  real  and  personal,  within  the  cor- 
poration, and  to  be  collected  from  the  several  owners.    Under 
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oar  reyiaed  statotes  tbe  interest  of  »  lessee  in  such  a  case  is  re- 
garded as  an  estate  in  land.  (1  R.  S.  722,  ii  1,  5.)  A  judg- 
ment against  the  lessee  becomes  a  lien  and  charge  upon  such 
estate  as  real  estate,  and  tbe  same  may  be  sold,  tbe  same  as 
real  estate.  (2  R.  S.  859,  i  8.  7  WendeU,  468.)  And  that 
snch  a  lessee  might  redeem  tbe  same  from  a  prior  mortgage, 
given  by  the  lessee,  was  expressly  held  in  AveriU  y.  Taylor, 
(4  Selden,  44.)  Sach  estates  take  their  place  under  our  stat- 
utes as  estates  in  lands.  (1  R.  &  722,  i  1.  Id.  750,  i  10.  Id. 
762,  i  36.)  And  such  is  the  view  taken  in  the  prevailing  opin- 
ion in  AveriU  y.  Taylor ,  (4  Selden,  52.)  It  is  true  that  they 
had  been  so  long  treated  as  personal  property  that  the  legisla^^ 
ture,  for  the  purpose  of  preserving  a  rule  of  property  in  regard 
to  personal  representatives  and  the  creditors  of  deceased  persons, 
(2  R.  S.82ji  6,)  have  provided  that  leases  for  years  shall  go 
to  the  administrators  and  be  distributed  as  personkl  property. 
They  went  there  at  common  law  ;  but  after  the  legislature  had 
given  to  such  estates  the  dignity  and  importance  of  real  estate, 
and  had  expressly  declared  that  they  should  be  embraced  in  the 
term  lands,  and  had  given  them  a  place  in  the  division  of  estates 
in  lands,  declaring  them  to  be  subject  to  the  lien  of  judgments 
and  of  sales  on  execution,  the  same  as  real  estate,  there  was  a 
necessity  that  they  should  provide  by  express  enactment  that 
they  should  go  to  the  executors  or  administrators,  and  be  dis- 
tributed as  personal  property ;  otherwise  they  would  have  de* 
Bcended  as  real  estate  to  the  heir  at  law.  If  I  am  right  in  the 
views  above  expressed,  it  follows  that  these  premises  were  right- 
fully taxed  to  the  defendant  as  real  estate  of  which  he  was  the 
owner.  It  does  not  alter  the  positive  character  which  our  stat- 
utes declare  shall  be  given  to  such  a  leasehold  interest  in  the 
hands  of  the  lessee  or  the  owner  of  the  term,  that  for  the  single 
purpose  of  the  statute  of  distributions  they  have  seen  fit  to 
place  it  with  the  personal  property  of  the  deceased,  and  give  it 
the  same  direction.  The  6th  section  of  title  6,  chap.  18  of  1 
A.  &  419|  has  no  application  to  the  case ;  for  the  reason  that 
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the  defendant  is  the  person  who  ought  to  pay  the  tax,  as  it  was 
property  assessed  to  him.  I  concur  in  the  judgment  advised  by 
my  brother  Shankland. 

Judgment  for  the  plaintiffs. 

[Dblaware  General  Term,  July  8, 1866.    ShatMand,  Qray  and  ilfeMM, 
Jiutices.] 


The  Pedicle,  ex  rel.  Edwards  W.  Fiske,  vs.  The  CoMMoif 
Council  op  the  City  op  Brooklyn  and  The  Commis- 
sioners for  widening  Fulton  street. 

The  common  connctl  of  the  city  of  Brooklyn  adopted  the  following  reaotntioQ: 
"  Wbereaa,  that  part  of  Fulton  street  opposite  the  City  HaU  is  very  narrow, 
and  the  present  is  the  best  opportunity  the  city  may  have  for  some  tinae  to 
widen  said  street,  therefore,  Resolved,  that  the  matter  of  widening  said  street 
be  referred  to  the  street  committee."  That  committee  reported  in  fiivorof  the 
ikieaaure,  and  recommended  that  an  applicaUon  should  be  made  to  the  legis- 
latare  for  leave  to  make  the  improvement.  Application  waa  aooordinsly 
made,  and  an  act  was  passed  by  the  legislature,  on  the  17th  of  April,  1864, 
entitled  "  An  act  to  widen  Fulton  street,  between  Red  Hook  Lane  ahd  Court 
street,  in  the  city  of  Brooklyn,"  and  providing  that  **  Fulton  street,  between 
Red  Hook  Lane  and  Court  street,  is  hereby  widened  as  follows."  The  second 
section  provides  that  tlie  common  council  may  apply  to  the  county  court,  or 
to  the  supreme  court,  at  a  special  term,  for  the  appointment  of  oommiasioD- 
ers  of  estimate  and  assessment,  &c.  Subsequently  the  common  council 
adopted  a  resolution  directing  the  city  counsel  forthwith,  upon  the  receipt  of 
"  the  act  widening  Fulton  street,"  to  take  the  necessary  and  legal  measures 
to  carry  out  the  provisions  of  the  law  for  that  purpose.  The  city  counsel 
accordingly  applied  to  the  county  court  for,  and  procured  the  appt^tment  of, 
three  conmiissioners  of  estimate  and  assessment.  Heldj  that  the  statute  was 
peremptory  upon  the  common  council  to  pursue  the  designed  improvement  to 
its  consummation  ;  and  that  upon  the  refusal  of  the  common  council  to  pro- 
ceed with  such  improvement,  a  mandamus  would  lie. 

ffM  also,  that  an  order  made  by  the  supreme  court,  at  a  special  term,aatboria- 
ing  the  common  council  to  discontinue  proceedings  for  widening  the  street 
was  not  for  either  of  the  purposes  for  which  alone  that  court  could  act,  and 
was  therefore  void,  for  the  want  of  Jurisdiction  in  the  court  to  grant  it. 

BM  further,  that  the  provision  in  the  2d  soetioo  of  the  statute,  that  the 
ffypffiflo  ^^ff^n^i  "  nay**  caoss  tipplfcaittop  to  be  made  fot  tfao  i 
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ocmimMoDenij  did  not  leave  it  optional  with  the  common  council  whether  to 
proceed  or  not,  nor  indicate  that  the  project  had  not  heen  condosiTely  adopt- 
ed, and  its  completion  peremptorily  ordered,  by  the  legislature. 

The  word  "  shall"  may  be  substitatod  for  **  may"  in  the  interpretation  of  a  stat- 
ute, when  the  good  sense  of  the  entire  enactment  requires  the  change. 

This  rule  applies  when  a  statute  establishes  an  improvement,  and  devolves  upon 
any  person  or  persons,  or  a  corporation,  the  peribnnanoe  of  such  acts  as  may 
be  requisite  to  insure  its  completion. 

THIS  was  an  application  for  a  peremptory  mandamus  to  com- 
pel the  defendants  to  proceed  in  the  matter  of  the  widening 
of  Fulton  street  in  the  city  of  Brooklyn,  and  to  complete  the 
same.     The  £icts  are  fully  stated  in  the  opinion  of  the  court. 

R  C.  Murphy^  for  the  relator*  t.  The  duty  of  the  common 
council  is  prescribed  by  the  special  act  widening  Fulton  street, 
passed  April  17)  1854.  {Sess.  Laws  of  1854,  p.  781.)  By  that 
statute  no  discretion  is  vested  in  the  common  council  as  to 
whether  the  street  shall  or  shall  not  be  widened.  The  corpora- 
tion asked,  and  the  legislature  granted,  a  law  widening  the 
street  ipso  facto  ;  thus  absolutely  divesting  the  owners  of  the 
land  of  the  right  to  use  the  property  required  for  the  street. 
The  providing  compensation  was  therefore  the  only  duty  of  the 
common  council.  The  act  is  mandatory  upon  them  for  that 
purpose. 

II.  When  there  is  no  dfscretion  vested  in  the  corporation 
as  to  the  propriety  or  impropriety  of  the  improvement,  and  the 
legislature  has  directly  exercised  the  right  of  taking  private 
property  for  public  use,  the  assumption  by  the  corporation  of  a 
right  to  withhold  the  compensation  would  nullify  the  law,  which 
cannot  be  snppdsed. 

m.  The  cases  in  the  books  have  arisen  in  proceedings  where 
the  corporation  had  the  right  to  determine,  themselves,  as  to 
the  propriety  of  the  improvement.  {See  The  People  v.  Cor- 
poration  of  Brooklyn^  1  Wend.  821.)  The  court,  following  the 
act  of  April  8,  1827,  say,  '^The  trustees  are  authorized^  but 
not  compelled^  to  lay  out  and  make  such  new  streets  as  they 
ahall  dibk  necessary.'' 
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lY.  Even  in  the  proceedings  over  which  the  common  eovDcil 
have  the  whole  control,  the  relator,  as  a  tax  payer  and  resident 
representing  the  public  and  having  a  public  interest  in  the  per- 
formance of  the  law,  is  entitled  to  compel  the  corporation  to  go 
on.    {Martin  v.  Mayor  4*c,  1  Hill^  545.) 

y.  The  order  of  discontinuance  in  the  supreme  court  iras 
anam  non  jtidice.  No  proceedings  were  ever  had  in  that  coQrt, 
and  none  could  be  had  except  as  provided  by  the  statute.  The 
commissioners  were  appointed  by  the  county  court 

YL  The  common  council,  in 'refusing  to  perform  the  law,  do 
not  profess  to  act  for  the  public  good ;  {see  report  of  assesM" 
ment  committee  ;)  but,  having  an  interest  as  proprietors  in  the 
land  assessed,  seek  to  exercise  their  power  for  their  private 
benefit  as  a  corporation.  They  should  have  made  their  objec- 
tions to  the  report  of  the  commissioners,  like  any  other  owner 
not  satisfied  with  it.    {See  Laws  of  1850,  p.  268,  i  12.) 

jR.  C.  Brainard,  for  the  defendants.  L  The  order  of  dis- 
continuance of  proceedings,  made  by  the  supreme  court  at 
special  term,  is  a  fatal  objection  to.  the  application  for  a  man- 
damus, until  said  order  is  vacated  on  appeal ;  the  supreme  court 
having  full  jurisdiction  over  the  subject  matter.  {In  the  mat- 
ter of  Dover  street^  18  John.  606.) 

II.  The  statute  authorizing  the  improvement  is  not  pe^ 
emptory,  but  gives  the  common  c(funcil  discretionary  power  to 
make  the  said  improvement  or  not,  as  may  to  them  seem  best 
Neither  the  spirit  nor  the  letter  of  the  act  requires  that  the 
words  occurring  in  the  second  section  of  said  statute,  to  wit : 
^  The  common  council  may  make  application  to  the  county  court, 
d&c.  for  the  appointment  of  commissioners  of  estimate  and  as- 
sessment," should  be  construed  to  mean  shall  make  appli- 
cation, &c.  {See  People  v.  Lambier,  5  Denio^  9 ;  also  The 
Newburgh  Turnpike  Co.  v.  Miller,  5  John.  Chan.  101.) 

III.  The  common  council,  having  a  discretion  in  the  matter, 
had  the  right  to  discontinue  the  proceedings,  of  its  own  motion, 
as  it  did,  before  the  confirmation  of  the  commissioners'  report ; 
and  more  especially  was  the  didoontinoance  regnlari  vhm  made 
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by  leare  of  the  court  {See  Hawkins  r.  The  Trustees  of 
Rochester^  1  Wend.  68.  In  the  matter  of  Dover  street^  18 
John.  506.    In  the  matter  of  Beekman  street,  20  id.  269.) 

lY.  It  never  was  the  intention  of  the  common  council  to  dis- 
continne  proceedings,  except  for  the  purpose  of  commencing 
proceedings  de  novo,  as  they  have  done.  There  can  be  no  valid 
objection  to  a  discontinuance  for  such  a  purpose  on  account  of 
irregularities.  New  commissioners  have  since  been  appointed 
and  commenced  their  duties. 

8.  B.  Strong,  J.  The  common  council  of  the  city  of  Brook- 
lyn, on  the  19th  of  January,  1854,  and  shortly  after  a  fire 
which  had  consumed  all  the  buildings  on  the  easterly  side  of 
Fulton  street,  opposite  the  city  hall,  adopted  a  resolution  in  the 
following  words :  "  Whereas,  that  part  of  Fulton  street  opposite 
the  city  hall  is  very  narrow,  and  the  present  is  the  best  oppor- 
tunity the  city  may  have  for  some  time  to  widen  said  street, 
therefore,  resolved,  that  the  matter  of  widening  said  street  be 
referred  to  the  street  committee."  That  committee,  on  the  24th 
of  the  fblloning  February,  reported  that  they  had  examined  the 
matter  thus  referred  to  them,  and  were  of  opinion  that  public 
oonvenience  required  the  suggested  improvement,  and  that  then 
was  a  very  desirable  time  to  effect  it,  and  they  therefore  recom* 
mended  that  an  act  should  be  prepared  and  forwarded  to  the 
legislature,  authorising  the  common  council  to  have  Fulton 
street  widened,  agreeably  to  the  red  lines  on  an  accompanying 
diagram.  The  common  council  adopted  the  recommendation, 
and  it  was  approved  by  the  mayor  on  the  15th  of  the  following 
month ;  and  an  application  was  subsequently  made  to  the  legis- 
lature, by  the  common  council,  for  the  passage  of  an  act  to  widen 
Fulton  street,  according  to  th^  recommendation  of  the  street 
committee.  On  the  17th  of  April  following  an  act  was  passed 
by  the  legislature,  entitled  ^' An  act  to  widen  Fulton  street 
between  Bed  Hook  lane  and  Court  street,  in  the  city  of  Brook* 
lyn,"  and  providing  as  follows :  ^Fulton  street,  between  Red 
Hook  lane  and  Oourt  street,  is  hersbff  ttidened  as  follows :''  and 
tk0  aet  then  proceeded  to  designate  the  new  boundary  lines, 
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Agreeably  to  the  diagram  which  had  been  presented  to  the  oom- 
mon  council  by  the  street  committee.  The  second  section  of 
the  act  provides  that  the  common  council  tnay  make  application 
to  the  county  conrt  of  the  county  of  Kings,  or  to  the  supreme 
court  at  a  special  term  held  in  that  county,  for  the  appointment 
of  commissioners  of  estimate  and  assessment,  and  that  the 
powers  of  the  courts,  and  of  the  commissioners,  should  be  the 
same  as  those  provided  by  law  in  reference  to  commissioners  in 
opening  streets  in  that  city  ;  and  the  third  section  applies  the 
provisions  of  law  relative  to  opening  streets  after  the  appoint- 
ment  of  the  commissioners  to  the  improvement  thereby  au- 
thorized, and  directs  that  the  same  proceeding  should  be  had 
thereafter  in  relation  to  such  improvement,  and  the  collection  of 
the  assessments  therefor,  as  if  the  same  were  commenced  under 
the  existing  law  for  the  opening  of  streets  in  the  said  city.  On 
the  24th  of  April,  1854,  the  common  council  adopted  a  resolu- 
tion directing  the  city  counsel  forthwith,  upon  the  receipt  of 
"  the  act  widening  Fulton  street,"  to  take  the  necessary  and 
legal  measures  to  carry  out  the  provisions  of  the  law  for  that 
purpose ;  the  city  counsel  accordingly  applied  to  the  coun^ 
oourt  for,  and  obtained,  the  appointment  of,  three^commisaioners 
of  estimate  and  assessment.  The  commissioners,  on  the  15th 
of  March,  1855,  filed  their  report,  and  caused  a  notice  to  be 
duly  published,  that  they  would  meet  to  review  the  same  on  the 
28th  of  the  same  month.  They  accordingly  met  on  that  day 
at  the  office  of  the  city  counsel  to  review  their  report.  No  ob- 
jections in  writing  were  oflfered  by  or  on  behalf  of  the  city  ;  the 
committee  then  corrected  their  report,  but  did  not  file  it  in  the 
office  of  the  county  clerk,  nor  present  it  to  the  court  for  confirma- 
tion in  consequence  of  the  action  of  the  common  council.  On  the 
SOth  of  the  same  month,  the  counsellor  for  the  city  sent  a  oom- 
munication  to  the  common  council  stating  that  he  could  not 
assume  the  responsibility,  without  further  direction^  of  present- 
ing the  report  for  confirmation,  in  consequence  of  the  heavy 
assessment  of  the  city  for  benefits  to  the  park  and  city  hall, 
which  would  require  a  oonsiderable  increase  of  the  taxes.  This 
communication  was  referred  to  the  committee  on  assessmento* 
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That  eommittee^  on  the  28th  of  September^  1865,  reported  te 
the  eofDiDon  council)  thet  inaamitch  ae  the  city  hall  peric  would 
be  disfigured  by  the  proposed  measure^  and  the  assessment  fi>r 
benefit  to  the  city  property  had  been  too  heavy,  and  to  the 
property  of  some  individuals  too  light,  and  the  report  woald 
therefore  have  to  be  sent  back  to  the  commissioners  and  recon- 
sidered by  theni)  which  would  increase  the  expense  of  the  ink* 
proveraent,  they  would  recommend  the  adoption  of  a  resolution 
that  all  proceedings  in  widening  Fulton  street,  between  Red 
Hook  lane  and  Court  street,  be  discontinued.  Such  resolution 
was  accordingly  adopted  by  the  common  council  on  the  I&th  of 
November,  1865.  On  the  4th  of  December  following  the  city 
coonsel  appKed  to  this  court,  at  a  special  term  held  in  the  coun^ 
of  Kings,  for,  and  obtained,  an  order  (purporting)  to  authoriae 
the  conmoa  council  to  discontinue  proceedings  in  the  matter  of 
widening  Fulton  street.  Since  then  no  further  proceedings  i» 
the  matter  have  been  had* 

The  relator  now  applies,  in  his  character  of  a  citizen  and  tax 
payer  of  Brooklyn^  for  a  mandamur  requiring  the  common  ooun«> 
cil  of  the  city,  and  the  commissioners,  to  pursue  the  usual 
measures,  subsequent  to  what  has  been  done,  to  effectuate  the 
completion  of  the  improvement 

The  oouneel  for  the  city  contended,  on  the  argument,  that  the 
enter  o^  dtsoontinuance,  made  at  the  special  term  of  this  court, 
presents  at  present  an  effectual  obstacle  to  the  application,  and 
must  contbue  to  do  so  until  removed  (if  it  should  be  removed)  on 
appeal.  That  would  be  so  if  this  court  had  jurisdiction  of  the 
matter  when  the  order  was  made  ;  but  there  had  not  been  at  that 
lime  any  proceeding  on  that  subject  in  this  court  The  appli* 
eattOD  for  the  appointment  of  commissioners  had  been  made  to 
the  eoQnty  court  The  delegation  of  the  power  to  act  by  either 
that  court  or  the  supreme  court,  at  special  term,  was  limited  to 
two  purposes :  the  appointment  of  commissioners,  and  the  con- 
innatioii  (or  return  for  correction)  of  their  report  when  duly 
preeented.  {Ad  (f  AfMrU  4,  I960,  iU.  4,  H  1%  1&.  Lmuf9  ^ 
B^,  ;fp.  aw,  270.  Att0fAprUnyl8Mb,iBwidmjna^ 
m  Hirma,  H  2,  a)    No  other  power  was  delegated  lis  Mr  mj 
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general  jurisdiction  conferred  upon,  either  tribunal.  The  mat* 
ter  could  not  properly  come  before  either  for  any  other  purpose, 
nor  at  any  time,  except  when  proceedings  were  had  in  reference 
to  the  designated  objects  ;  it  had  not  been  before  this  court  at 
all  until  the  application  for  the  order  was  made;  that  order  waa 
not  for  either  of  the  purposes  for  which  alone  this  court  could 
act,  and  therefore  it  had  no  jurisdiction  to  grant  it,  and  such 
order  was  consequently  void;  and  as  the  objection  of  want 
of  jurisdiction  can  be  raised  at  any  time,  when  directly  or 
even  collaterally  involved,  it  is  not  in  the  plaintiiT's  way.  The 
proceedings  to  obtain  the  order  are  not  set  forth  in  any  of  the 
papers  presented  to  me  by  either  party  on  this  application ;  it 
does  not  appear  that  any  notice  of  the  motion  to  obtain  the 
order  had  been  served  on  any  one,  or  published ;  probably  the 
motion  was  unopposed,  and  the  attention  of  the  judge  waa  not 
particularly  directed  to  the  question  of  jurisdiction.  The  mo- 
tions at  the  special  terms  in  Brooklyn  are  so  numerous  that  the 
judges  can  neither  peruse  nor  indeed  hear  all  the  papers  pre- 
sented on  ex  parte  applications,  and  they  must  therefore  relynpon 
the  statements  made  by  the  counsel ;  these  are  generally  accu- 
rate as  far  as  they  go,  but  sometimes  there  arp  omissions  of 
facts  which  the  counsel  do  not,  but  which  the  judge  might, 
deem  material.  This  hasty  and  certainly  imperfect  action  is 
the  necessary  result  of  the  pressure  of  business,  and  the  pres- 
ent defective,  and,  I  must  add,  unconstitutional  arrangement  of 
our  judicial  districts.  There  was  considerable  discussion  at  the 
bar  as  to  the  weight  of  the  reasons  assigned  by  the  committee 
on  assessments,  and  adopted  by  the  common  council,  for  the 
proposed  abandonment  of  the  improvement ;  they  seem  to  be 
rather  weak,  and  weire  apparently  designed  more  as  an  excuse 
than  a  justification.  The  question  as  to  the  alleged  disfigure- 
ment of  the  park  was  properly  before  the  common  council,  and 
as  they  held  their  sessions  in  the  city  hall,  which  is  in  its 
midst,  must  necessarily  have  been  considered  by  its  membera 
when  their  primary  resolution  was  adopted ;  if  it  would  have 
been  as  considerable  as  is  now  averred,  it  could  not  have  beeA 
overlooked;  then  waa  the  appropriate  time  for  the  eoneideo^ 
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tion  of  that  objection  if  it  had  any  foundation,  and  it  should  not 
have  been  deferred  until  after  the  resolution  had  been  adopted 
by  the  common  council,  and  at  their  instance  by  the  legislature, 
and  consequent  expensive  proceedings  been  had,  atid  no  doubt 
numerous  business  arrangements  made,  on  the  supposition  that 
the  projected  improvement  would  be  consummated. 

There  is  nothing  before  me  to  show  that  the  objection  is 
well  founded,  and  my  own  examination  of  the  ground,  if  it  is 
proper  to  allude  to  that,  has  led  me  to  the  conclusion  that  the 
exclusion  of  the  small  part  of  it  which  the  proposed  measure 
would  require,  would  neither  mar  its  shape  nor  impair  its  use- 
fulness. If,  as  the  common  council  alleges,  the  park  has  been 
assessed  at  too  high  a  rate,  the  statutes  provide  an  adequate 
remedy  ;  they  should  have  made  the  objection  before  the  com- 
missioners at  the  time  appointed  to  review  their  assessments, 
and  when  they  met  in  the  office  of  the  city  counsel.  K  they 
had  done  that,  and  presented  for  the  consideration  of  the 
commissioners  a  statement  of  the  facts  and  considerations  upon 
which  they  relied,  no  doubt  full  justice  would  have  been  done, 
especially  as  the  subject  was  femiliar  to  one  of  the  commission- 
ers, from  his  professional  and  official  engagements  at  the  city 
hall.  If  they  had  failed  before  the  commissioners,  they  could 
still  have  appealed  to  the  county  court,  or  to  a  judge  of  this 
eourt)  when  the  report  should  be  presented  for  confirmation. 
Having  neglected  to  present  their  objections  to  the  commis- 
flioners,  and  to  adopt  the  ordinary  measures  for  redress  pre- 
scribed by  the  statute,  they  ought  not  now  to  be  permitted  to 
resort  to  tiie  extraordinary  remedy  of  abandonment.  If,  how- 
ever, Aej  had  made  the  usual  statutory  efforts  to  procure 
redress  and  failed,  and  they  had  ascertained  that  the  expense  to 
the  corporation  would  have  been  beyond  any  benefit  which  the 
completion  of  the  proposed  measure  would  have  conferred,  they 
might  still  have  discontinued  proceedings  if  the  final  adoption 
of  the  contemplated  improvement  had  been  left  to  their  dis- 
isretion. 

On  «xamining  the  statute  relative  to  widening  Fulton  streeti 
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it  seems  to  me  that  it  fully  adopts  the  project,  and  in  effect 
commands  its  eonsammation.  Its  title  is,  *^An  act  to  widen 
FaltOD  street,"  not  to  permit  the  common  council  to  do  it ;  die 
first  section  provides  that  such  street  is  thereby  iridened,  as 
therein  designated,  not  that  it  might  thereafter  be  done.  The 
statute  operated  propria  vigare  to  change  the  legal  boundaries 
of  the  street ;  such  is  the  plain,  obvious  and  only  import  of  its 
language ;  there  is  no  permission  given  to  alter  the  boundaries, 
nor  is  it,  nm*  can  it  be,  supposed  that  the  common  council  could 
do  that ;  they  were  fixed,  so  too  was  the  entire  measure.  It 
was  fin  fait  necompU.  Nor  is  any  different  intent  indicated 
by  the  word  "authorised,''  which  is  twice  used  in  the  third  sec- 
tion to  designate  the  improvement.  The  first  definition  of  the 
verb  "  to  authorize,"  given  by  Dr.  Worcester  in  his  valuable 
dictaonary,  is  <<  to  establish  by  authority,"  and  as  that  harmoniies 
with  the  positive  terms  used  in  the  title  and  the  first  section  of 
the  statute,  it  is  no  doubt  the  sense  in  which  it  was  used  by 
the  legislature.  It  was  contended  at  the  bar  that  the  pro- 
vision in  the  second  section,  that  the  common  council  may 
cause  application  to  be  made  for  the  appointment  of  commis- 
sioners to  estimate  and  assess  the  expenses  and  damages  and 
benefit  of  the  improvement,  left  it  optional  with  the  common 
council  whether  to  proceed  or  not,  and  indicated  that  the  pro- 
ject had  not  been  conclusively  adopted  and  its  conviction  per- 
emptorily ordered  by  the  legislature. 

But  it  is  a  fi^lkr  rule  that  the  word  ^<  shall"  may  be  sub- 
stituted fiir  <<may,"  in  the  interpretation  of  a  statute,  when  the 
good  sense  cS  the  entire  enactment  would  require  the  change  ; 
and  the  rule  applies  when,  as  in  this  case,  the  vtatiite  estab- 
lishes an  improvement,  and  devolves  upon  any  peraon  or  pM<- 
sons,  or  a  ocrporatioo,  the  performance  of  such  acts  m  may  be 
requisite  to  insure  its  completion.  The  l^hiture  would  net 
decree  the  end  wkhout  making  effectual  provisioa  tar  tha  mesuns. 
If  the  statute  had  aimply  devolved  upon  the  oouuBon  eowadl  a 
discretionary  power  to  pursue  or  abandon  the  project,  ii  wmiU 
liambeeawboUyaupiifinonB,astl»tbod7k4itMm.    {Act 
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4/ April  4, 1850,  iU.  4,  » 1,  2,  8.)  There  would  have  been 
merely  a  dispensation  with  the  preliminary  notice,  and  the 
designation  of  the  district  of  assessment ;  if,  indeed,  either  iad 
been  necessary  where  the  only  object  was  to  widen  the  street, 
which  is  doubtful.  When  the  language  of  a  statute  is  suscep- 
tible of  two  interpretations,  by  one  of  which  something  substan- 
tial will  be  accomplished,  and  by  the  other  little  or  nothing,  the 
former  should  prevail.  In  that,  common  sense  and  law  concur. 
It  cannot  be  supposed  that  the  common  council  would  have 
applied  to  the  legislature  for,  or  that  the  legislature  would 
have  consented  to  pass,  an  act  forthe  sole  and  insignificant  pur- 
pose of  dispensing  with  a  preliminary  notice  for  the  brief 
period  of  twenty  days.  Something  more  must  have  been  de- 
signed by  both  the  municipal  and  legislative  bodies,  and  that, 
so  fiur  as  a  judgment  can  be  formed  from  the  circumstances  and 
the  language  used,  must  have  been  the  conclusive  adoption  of 
the  measure  by  the  legislature.  The  common  council  may  have 
been  inclined  to  devolve  the  responsibility  of  the  measure  upon 
the  higher  power,  or  to  give  to  it  more  efficiency  than  it  might 
hsTe  acquired  from  mnnioipal  legislation.  Although  the  power 
to  make  this  improvement  had  been  devolved  upon  the  corpora- 
tion by  its  charter,  yet  the  question  as  to  the  right  of  the 
legislature  to  exert  what  had  been  previously  delegated,  could 
not  be  raised  in  this  case,  as  the  measure  was  adopted  upon  the 
reaolation  of  the  inferior  body,  and  subsequently  received  its 
full  assent 

From  the  ezamiuation  which  I  have  been  able  to  give  to 
this  case,  I  am  satisfied  that  the  statute  is  peremptory  upon 
the  common  coancil  to  pursue  the  designed  improvement 
to  its  consummation,  and  as  that  body  has  arrested  its  pro- 
gress midway,  and  declines  to  proceed  any  farther,  a  man- 
damus should  be  awarded  against  the  common  council ;  another 
may  .issue  directed  to  the  commissioners,  but  they  should  be 
exempted  from  the  obligation  to  make  any  return,  on  signing 
a  stipulation  to  abide  by  such  judgment  as  may  hereafter  be 
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rendered  against  the  common  council,  should  that  body  elect 
to  proceed  anj  farther  in  this  contest. 

Ordered  accordingly. 

[EiNoi  Special  Term,  September  1, 1866.  ^S*.  B.  Strong,  Justioe.  Affinned 
at  a  General  Term  Id  Rinob  County,  October  14, 1856,  held  by  Brovn,  S, 
B.  Strang  and  Birdsey,  Justioes.] 


Apollos  R.  Wetmore,  Howell  Hoppock,  R.  L.  Stuart 
and  A.  Stewart  vs.  Story,  Radford  and  Murphy. 

When  the  charter  of  the  city  of  New  York,  granted  in  18S0,  declared  that  the 
legislative  power  of  the  corporation  should  be  "  Tested  in  a  Board  of  Aldermen 
and  a  Board  of  Assistants,"  who,  together,  shonld  form  the  common  oouncii 
of  the  city,  it  must  be  considered  as  having  adopted,  by  implication,  so  &r  as 
applicable,  the  universally  recognized  principles  of  le  idative  bodies,  consist- 
ing of  two  independent  branches. 

Hence  a  resolution,  adopted  by  the  board  of  assistants,  in  one  year,  cannot  be 
concurred  in  by  the  board  of  aldermen  in  another  year,  so  as  to  make  it,  with- 
out consulting  the  existing  board  of  assistants,  an  ordinance  of  the  common 
council.  It  must,  as  in  the  case  of  unfinished  business  in  other  legislative 
bodies,  be  taken  up  de  nove. 

Accordingly  held  that  the  board  of  aldermen  of  the  year  1868,  could  not  take  up, 
and  pass,  a  resolution  of  the  boaid  of  assistants  of  the  year  1862,  authorising 
the  construction  of  a  rail  road  in  the  streets  of  the  city,  and  give  It  effoct  aaa 
law,  without  consulting  the  newly  elected  body. 

Such  a  resolution,  although  passed  by  a  board  of  aldermen  and  by  a  board  of  as- 
sistants, is  not  a  resolution  of  the  common  eountH,  and,  as  a  consequence,  was 
not  confirmed  by  the  act  of  the  legislature,  passed  April  4,  1864,  reiaUvetn 
the  oonstroction  <^rail  roads  in  cities. 

That  act,  in  excepting  ttom  its  operation  rail  roads  already  "  constructed  in  part," 
meant  those  constructed  under  lawful  authority,  and  not  such  as  were  made 
under  grants,  licenses,  resolutions  or  contracts  which  had  never  been  made, 
given,  passed  or  entered  into  according  to  the  charter,  and  which,  therelbre^ 
having  in  judgment  of  law  no  existence,  could  not  be  confirmed. 

A  rail  road  oonstructed  in  the  streets  of  the  city  of  New  York  under  and  by  virtud 
of  a  resolution  adopted  by  the  board  of  assistants,  in  one  year,  and  concurred 
in  by  the  board  of  aldermen  in  another  year,  having  no  warrant  fbr  ita  oom- 
mencement,  and  none  fbr  Its  continuance,  is  not  only  a  public  nafsaQee,  but  a 
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pablic  Daisanoe  of  which  tax  pajrers  and  owDera  of  property  on  the  streets 
throo^h  which  the  rails  are  laid  have  a  legal  right  to  complain,  as  specially 
injarioas  to  them  in  their  ingress  and  egress  to  and  fh>m  their  places  of 
business. 

Bach  a  nuisance  may  be  restrained  by  ii^unction,  upon  the  application  of  the 
parties  specially  aggrieved. 

Biit  such  parties  are  not  entitled  to  any  compensation,  nor  to  an  injunction,  on 
the  ground  that  no  compensation  has  been  awarded  to  them  for  the  land  in  the 
stre^,  claimed  by  them ;  inasmuch  as,  even  if  they  have  any  title  to  those 
lands,  their  property  will  not  be  used  for  any  purpose  other  than  to  pursue 
previously  acquired  privileges. 

An  authorized  rail  road  in  a  city  is  not,  per  sff,  a  nuisanca  When  the  principal 
ant  is  sanctioned,  that  legalizes  the  temporary  obstruction  to  the  public,  caused 
by  the  proeecution  of  the  appropriate  work,  and  would  prevent  any  efibctual 
action  by  individuals  on  account  of  any  consequential  injury — although  it 
might  be  peculiar  to  them — which  should  necessarily  result  (torn  it  But  it  is 
otherwise  when  the  rail  road  is  constructed  without  the  requisite  authority. 
Per  8.  B.  Strong,  J. 

APPEAL  by  the  plaintiffs  firom  a  jadgment  entered  at  a 
special  term,  dissolving  an  injunction.  The  complaint  was 
filed  by  the  plaintiffs,  owners  of  property  and  tax  payers,  in  the 
city  of  New  York,  to  restrain  the  defendants  from  constructing 
a  rail  road  (called  the  Ninth  Avenue  Rail  Road)  through  Wash* 
ington  and  Greenwich  streets,  under  an  alleged  grant  from  the 
common  council  of  the  city,  which  the  plaintiffs  insisted  was 
invalid.  The  injunction  restrained  the  defendants  ''from  en- 
tering into,  or  upon,  Greenwich  and  Washington  streets  for  the 
purpose  of  laying  or  establishing  a  rail  road  therein,  and  from 
digging  up,  or  subverting,  the  soil,  or  doing  any  other  act  in 
those  streets,  tending  to  incumber  them,  or  to  prevent  tho  free 
and  common  use  thereof,  as  the  same  have  been  heretofore  en- 
joyed." The  defendants,  in  their  answer,  insisted  upon  the  va- 
lidity of  their  grant,  and  the  power  of  the  common  council  to 
make  it,  and  denied  that  the  plaintiffs  were  the  owners  of  the 
soil  of  the  streets,  but  on  the  contrary  alleged  that  the  owner- 
ship thereof  was  vested  in  the  corporation  of  the  city.  The 
cause  was  tried  before  Justice  Cowles,  at  special  term,  without 
a  jury.    On  the  trial  the  defendants  introduced  and  proved  the 
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following  reBolations  of  the  common  ootmeil,  and  relied  npon  them 
as  their  authority  for  constmcting  the  rail  road  in  question. 

"  Resolved,  That  the  common  council  do  hereby  grant  the 
right  and  privilege  to  James  Murphy,  William  Radford  and 
Miner  C.  Story,  and  their  respective  assigns,  and  to  those  they 
may  associate  with  them,  to  construct  a  rail  road  from  Fifty-first 
street  to  the  Battery,  and  back,  in  and  through  the  foUowing 
streets,  viz : 

With  a  double  track  from  Fifty-first  street  through  the  Ninth 
avenue  to  Ghtnsevoort  street,  thence  by  a  single  track  thnmgh 
Greenwich  street  to  the  Battery,  and  by  a  single  track  through 
Gansevoort  street  to  Washington  street,  and  through  Wash- 
ington street  to  the  Battery,  and  through  Battery  place  between 
Greenwich  and  Washington  streets,  to  connect  the  said  single 
tracks. 

And  also  to  run  cars  for  the  conveyance  of  passengers,  &e. 
npon  said  road,  each  and  every  day,  at  such  times  as  they  may 
think  proper,  subject  to  provisions  hereinafter  named. 

Provided,  said  rail  road  shall  be  constructed  in  all  respects 
after  the  manner  of  the  construction  of  the  Eighth  Avenue  Rail 
Road;  and. 

Provided,  that  in  no  case  steam  power  be  used  on  any  part 
of  said  rail  road ;  and  also. 

Provided,  that  the  said  grantees  shall  begin  the  constmetion 
of  said  road  on  or  before  the  first  day  of  May  next,  and  shall 
oomplete  the  same,  and  commence  running  cars  thereon  within 
eighteen  months  thereafter ;  and  also^ 

Provided,  that  the  said  grantees  shall  mn  cars  upon  the  road 
so  constructed,  each  way  between  Fifty-first  street  and  the  Bat* 
tery,  every  day  as  often  as  every  fifteen  minutes,  from  6  to  < 
A.  M.,  and  every  four  minutes  from  6  A.  M.  to  8  P.  M. ;  every 
fifteen  minutes  from  8  P.  M.  to  12  M.,  and  as  much  ofkener  as 
public  convenience  may  require,  under  such  directions  as  the 
common  council  may  from  time  to  time  prescribe ;  and, 

Pkt>vided,  that  not  more  than  five  cents  be  charged  for  each 
passenger  riding  over  ike  whole  or  sny  portioii  of  tile  distante 
of  said  road;  and  also, 
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PFOYidecl,  that  said  grantees  shall  keep  the  spac^  between 
the  tracks,  and  the  space  for  two  feet  eaeh  side  of  the  samoi 
at  all  times  in  thorough  repair  ;  and  also, 

Provided,  that  the  said  cars  shall  be  licensed  by  the  mayor, 
and  the  grantees  shall  pay  the  annual  fee  of  twen^  dollars  per 
ear  for  such  license ;  and  also. 

The  said  grantees,  and  their  associates  and  assigns,  shall  have 
the  privilege  to  organize  a  joint  stock  association,  either  with 
or  without  incorporation,  to  carry  out  the  objects  of  this  grant, 
and  a  majority  in  interest  of  the  grantees,  their  assigns  and  as- 
sociates, shall  have  the  control,  management  and  direction  of 
the  road,  and  the  business  thereof;  and  should  any  or.  either 
of  the  grantees  or  their  associates,  or  of  the  sharehold^s,  neg- 
lect to  pay  their  respective  proportion  of  the  money  required 
for  carrying  into  full  effect  the  grant  h^eby  made,  when  by 
such  majority  thereunto  required,  the  others  shall  be  at  liberty 
to  make  such  payment,  and  this  grant  shall  enure  to  the  benefit 
of  those  who  pay  in  the  proportion  of  their  respective  contri- 
butions. 

These  resolutions  shall  be  certified  by  said  grantees  above 
named,  and  a  copy  thereof,  signed  by  them,  shall  be  deemed  the 
agreement  between  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York  and  said  associates,  and  shall  be  sufficient 
in  all  respects  to  give  and  grant  to  the  said  grantees,  their  as- 
sociates and  assigns  aforesaid,  the  right  and  privilege  above 
mentioned,  and  bind  them  to  conform  to  the  directions  herein 
contained. 

And  also  provided  that  said  rail  road  shall  be  continued  from 
Fifty-first  street,  along  the  Ninth  avenue,  to  the  Bloomingdale 
road ;  thence  along  the  Bloomingdale  road  to  the  Tenth  avenue; 
thence  along  the  Tenth  avenue  to  the  Harlem  river,  whenever 
leqwred  by  the  comm<m  council,  and  as  soon  and  as  fast  as  said 
avennea  are  graded* 

Adopted  by  the  board  of  assistants,  December  20, 1862. 
^  <<  "       aldermen,  January  ^  1853^ 

Beoeived  firom  his  honor  the  mayor^  January  12^  186&^  i6d» 
Us  objectiona  thereto. 
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Board  of  Aldermen,  November  14, 1853.  Taken  up,  recon- 
fiidered  and  adopted,  notwithBtanding  the  objeotions  of  his  honor 
the  mayor  thereto^  two-thirds  of  the  members  elected  voting  in 
&vor  thereof. 

Board  of  Assistants,  December  28, 1853.  On  ayes  and  no^ 
adopted,  notwithstanding  the  objections  of  his  honor  the  mayor 
hereto,  two-thirds  of  all  the  members  elected  voting  in  &vor 
thereof;  therefore,  under  the  provisions  of  the  amended  char- 
ter, the  same  became  adopted. 

D.  T.  Valentine,  Clerk,  0.  C.» 

The  following  acceptance  of  the  grant,  by  the  defendants, 
was  also  proved :  ^'  City  and  county  of  New  York,  ss :  We,  James 
Murphy,  WiQiam  Radford  and  Miner  G.  Story,  the  grantees  in  the 
foregoing  resolutions,  do  hereby  certify,  as  therein  required,  that 
&e  said  resolutions,  and  the  conditions  and  provisions  therein 
specified,  contain  the  agreement  between  us  and  the  mayor,  al* 
dermen  and  commonalty  of  the  city  of  New  York,  in  relation  to 
&e  right,  privilege  and  grant  made  and  conferred  upon  us  and 
our  associates  and  assigns,  by  said  mayor,  aldermen  and  com- 
monalty, in  and  by  the  same. 

In  witness  whereoi^  we  have  hereunto  subscribed  our  names, 
at  the  city  of  New  York,  the  thirtieth  day  of  December,  (me 
thousand  eight  hundred  and  fifty-three. 

James  Murpht, 
William  BadforDi 
Miner  G.  Stort. 

In  the  presence  of  John  B.  Haskin." 

The  following  fiicts  were  found  by  the  court.  First.  That 
the  permission  to  lay  down  a  rail  road  track  was  granted  to  the 
defendants,  under  certain  resolutions  set  forth  in  the  complaint 
and  passed  by  the  common  council  of  this  city. 

Second.  That  such  resolutions  were  accepted  by  the  defend- 
ants, who  executed  the  instrument  provided  therefor  in  such 
resolutions. 

Third.  That  the  defendants  commenced  the  construction  of 
such  railway  track  within  the  time  specified  in  such  resolutions. 

Fourth.  That  it  was  not  proved  that  any  offer  more  fibvoraUe 
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to  the  tax  payers  of  the  city  or  to  passengers  in  the  cars  to  be 
ran  oyer  such  track,  than  the  permission  granted  to  the  defend* 
ants,  was  made  in  good  fidth  to  snch  common  coonciL 

Fifth.  That  the  construction  of  snch  rail  road  along  the  line 
of  either  Washington  or  Greenwich  streets,  intermediate  the 
intersection  of  the  northerly  line  of  Reade  and  the  southerly 
line  of  Gonrtlandt  streets,  with  said  Washington  and  Greenwich 
streets,  would  inflict  serious  priyate  injury  upon  the  plaintiffs^ 
in  unduly  obstructing  them  in  approaches  to  their  respective 
places  of  business  adjoining  upcm  such  streets,  amounting  in  its 
effects  and  consequences  to  a  private  nuisance  to  the  plaintiffs^ 
unless  the  grant  is  valid — ^but  on  the  other  parts  of  the  line 
would  be  neither  a  public  nor  a  private  nuisance. 

And  the  judge  held,  upon  these  fiustS)  and  as  matter  of  law : 
FSrst.  That  all  proper  legal  formalities  had  been  complied  with 
in  the  passage  of  such  resolutions  requisite  to  render  them 
valid. 

Second.  That  it  was  a  matter  of  discretion  restmg  with  the 
common  council  to  determine  whether  or  not  such  permission 
should  be  given.  That  having  exercised  such  discretion,  and 
made  the  grant  in  the  manner  and  after  the  form  required  by 
law,  it  was  an  exercise  of  legislative  discretion,  which  this  court 
has  not  the  power  to  rescind. 

Third.  That  such  grant  was  legal  and  valid,  and  that  the  de- 
fSmdants  could  not  be  restrained  from  proceeding  with  the  con- 
stmetion  of  such  road.  That  the  injunction  granted  should  be 
dissolved,  and  that  the  defendants  have  judgment  therefor. 

The  complaint  was  therefore  dismissed  with  costs,  and  the 
injunction  dissolved.  The  plaintiffs  excepted  to  the  decision,  in 
each  of  the  above  particulars,  and  appealed  to  the  general  term. 

S.  Beardsley  and  John  Van  Buren^  for  the  appellants.  The 
plaintiffii  file  this  complaint  to  obtain  relief  against  the  contem- 
plated acts  of  the  defendants,  which,  as  is  claimed,  threaten  se- 
rious injury  to  their  rights.  Those  rights  are — ^Ist.  As  tax  pay- 
ers and  corporators,  to  restrain  any  unlawful  disposition  of  the 
corporate  property.    2d.  As  holders  and  occupants  of  property 
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on  the  line  of  Greenwich  and  Washington  streeifli  to  restnin 
any  acts  in  said  streets  which  wonld  interrupt  the  passage,  or  ia« 
terfere  with  their  legal  enjoyment  of  their  property.  The  plain- 
tiffs claim  to  do  the  acts  which  they  are  ahont  to  perform  under 
the  authority  of  an  i^eged  resolution  of  the  common  connciL 
If  this  is  a  Talid  authority,  it  constitutes  a  defense  to  the  action; 
and  whether  it  is  yalid  or  not,  the  plaintiffs  have  an  obyious  right 
to  inquire.  No  question  can  possibly  arise  in  this  case  as  to 
the  necessity  of  making  the  attorney  general  a  prosecuting 
party,  this  not  being  an  action  to  restrain  a  corporation  from 
exercisbg  a  franchise,  or  to  forfeit  its  charter,  or  in  &et  a  suit 
against  the  corporation  ctt  all.  It  is  an  action  by  certain  pri- 
yate  individuals  against  certain  other  private  indiriduals,  to  r^ 
strain  an  apprehended  violation  of  private  rights.  Nor  will  this 
court  now  hear  an  argument  on  the  question  of  the  right  of  one 
tax  payer  in  behalf  of  himself  and  such  others  as  choose  to  be- 
come parties  to  the  action,  to  restrain  an  illegal  disposition  of 
the  corporate  property,  even  by  the  corporation  itself.  {Chria- 
topher  V.  Mayor  of  N.  Y.  18  Barb.  567.  De  Baun  v.  Mayor 
o/N.  Y.  16  id.  892.  Roosevelt  v.  Draper,  Mss.  Op.ofm- 
preme  court,  Mitchell,  J.  Milhau  v.  Sharp,  15  Barb.  198. 
Siuyveaani  v.  Pearsall,  Id.  244.)  And  when  an  illegal  inter- 
ference with  a  public  street  is  threatened,  an  owner  of  property 
upon  the  street  has  uniformly  been  adjudged  by  this  court  en- 
titled to  restrain  such  interference.  {Coming'  v.  Lowerre, 
6  John.  Ch.  489.  Oakley  v.  Trustees  of  WiUiamsburghj 
6  Paige,  262.  Lawrence  v.  Mayor  of  N.  Y.  2  Barb.  677. 
Milhau  V.  Sharp,  17  id.  444.  Eden  on  Inf.,  {by  Wat&mum,) 
259,  267,  and  notes.  Davis  v.  The  Mayor  ^c.  of  N.  Y.  2 
Duer,  668.  2  Story's  Eq.  Jur.  §§  925, 926.  People  v.  Stur- 
tevixnt,  court  of  appeals,  Op.  by  Johnson,  J.  Spencer  v.  Jjon- 
don  atid  Birmingham  R.  R.  Co.  8  Sim.  198.  Saimpson  v. 
Smith,  Id.  272.  Davis  v.  Mayor  ^c  of  N.  Y  1  Duor,  451.) 
The  evidence  shows  that  the  plaintiffs,  in  the  year  1868^  paid 
exceeding  $18,000  for  taxes  on  their  property  in  the  eity ;  also 
that  they  severally  own  and  occupy  property  upon  the  line  of 
Greenwich  or  Washington  streets,  ancT  have  so  ^wned  aadi  m*' 
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mipied  for  many  yean  past.  Also  that  the  construction  of  the 
proposed  road  would  injure  the  premises  of  the  plaintiffs  in  a 
degree  and  to  an  extent  which  this  court  at  special  term,  stand- 
ing in  place  of  a  jury,  found  and  determined  would  be  '^a  pri- 
yate  nuisance  as  respects  these  plaintiffs."  Also  that  respon- 
sible individuals  offered  to  construct  the  proposed  road,  and  pay 
to  the  corporation  $100  license  fee  on  each  car,  and  charge  but 
8  cents  fare,  instead  of  the  license  fee  of  $20  per  car,  and  the 
6  cents  fare  charged  and  permitted  in  the  alleged  grant  to  the 
defendants.  Other  testimony  was  offered  at  the  trial,  by  the 
plaintiffs,  showing  bad  faith  in  the  making  of  the  alleged  grant 
to  the  defendants,  but  was  objected  to,  excluded  by  the  court, 
and  exception  taken.  No  testimony  was  offered  on  the  part  of 
the  defendants,  showing  why  the  alleged  grant  was  made  to 
them,  or  why  more  adyantageous  offers  were  rejected,  or  why  no 
competition  was  allowed.  Notwithstanding,  it  appeared  from 
the  yeto  of  the  mayor,  that  their  attention  was  directed  to  these 
prominent  objections  to  the  alleged  grant.  The  grant  in  ques- 
tion was  originally  passed  in  the  board  of  aldermen  on  Noyem- 
ber  22, 1852,  as  a  grant  to  .Kipp  &  Brown.  It  was  amended 
in  the  board  of  assistants  by  substituting  the  names  of  the  de- 
fondants,  and  in  several  other  important  particulars,  and  passed 
December  6, 1852.  The  terms  of  office  of  the  members  of  this 
board  of  assistant  aldermen  expired  by  law  on  the  first  Monday 
of  January,  1858.  On  January  5, 1858,  the  resolution  as  thus 
amended  was  passed  by  the  board  of  aldermen.  On  January 
12, 1858,  it  was  returned  to  the  board  of  aldermen  by  Mayor 
Westervelt,  with  his  objections.  On  November  14,  1858,  it 
was  again  passed  by  the  board  of  aldermen,  and  on  December 
28, 1858,  it  was  concurred  in  by  the  then  board  of  assistant  al- 
dermen, notwithstanding  said  mayor's  objections.  The  offer 
heretofore  referred  to  was  presented  to  the  board  of  assistant 
ald^nnen  by  the  president  thereof,  November  28, 1858.  On 
November  29, 1858,  a  petition  numerously  signed  by  owners  and 
occupants  on  Greenwich  and  Washington  streets,  was  presented 
to  said  board  of  assistant  aldermen,  requesting  a  hearing  on  the 
0u))j6ct  of  this  grant.    8ueh  hearing  was  promised,  bnt  neyer 
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granted.  The  great  valae  of  the  privileges  sought  to  be  con- 
ferred On  the  defendants  is  shown  by  the  fact  that  the  proposed 
rail  road  wiU  be  the  only  one  extending  to  the  soatherly  ex- 
tremity of  the  city  of  New  York,  and  the  right  of  way  for  its 
entire  length  (exceeding  12  miles)  is  granted  without  any  com- 
pensation whatever,  unless  the  license  fee  of  $20  per  car  be 
called  such  compensation.  The  cause  was  tried  before  Justice 
CowLEs,  commencing  June  16,  1855,  and  the  testimony  was 
closed  on  the  26th  of  the  same  month.  On  August  14, 1855^ 
the  justice  decided  the  cause.  The  judgment  ordered  was,  that 
the  preliminary  injunction,  previously  granted,  should  be  made 
perpetual,  so  as  to  restrain  the  construction  of  the  proposed 
rail  road,  intermediate  the  southerly  line  of  Courtlandt,  and  the 
notherly  line  of  Reade  street,  on  the  ground  found  by  the  courts 
that  ''intermediate  Reade  and  Courtlandt  streets,  the  constructian 
of  the  road  would  be  a  private  nuisance,  as  respects  these  plain- 
tiffs." The  preliminary  injunction  was  ''  in  all  other  respects 
dissolved."  Subsequently  to  this  decision  Justice  Gowles  or- 
dered a  re-argument  upon  two  propositions  stated  by  him.  The 
first  of  those  questions  was  thus  stated  by  Justice  Cowles, 
"assuming  that  the  effect  of  running  rail  road  cars  through 
Washington  and  Greenwich  streets,  intermediate  Reade  and 
Courtland  streets,  would  operate  to  obstruct  the  plaintiflb  in 
approaching  their  stores  and  places  of  business,  as  stated  in  the 
opinion  read  to  counsel  in  the  case,"  have  the  plaintiffs  a  right 
to  an  injunction  ?  After  such  re-argument,  and  on  September 
27,  1855,  his  honor  the  judge  deliveted  his  opinion,  ordering 
judgment  to  be  entered  dissolving  the  preliminary  injunction, 
and  dismissing  the  complaint  herein.    The  appellants  insist^ 

I.  The  corporation  of  the  city  of  New  York  had  no  power,  in 
any  way,  or  by  any  act,  legislative  or  executive,  to  authorise  tl^e 
construction  and  use  of  this  rail  road.  It  had  such  powers  as 
were  expressly  conferred  upon  it  by  its  charter  and  by  statute^ 
and  such  as  were  necessary  to  the  exercise  of  its  express  pow- 
ers, and  no  other  power  whatever.  The  powers  which  it  had  it 
could  only  exercise  in  the  manner  and  for  the  purposes  and 
obfeets  specified  in  its  charter  and  by  said  statutes.    (2  Kent, 
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5/A  ed.  298.  Angell  ^  Ames  on  Carp.  2d  ed.  64, 69, 198, 200. 
Dart.  CM.  v.  Woodward,  4  Wheat.  686.  rA«  People  v.  TAe 
{Tifiea  Jm.  Co.  15  JoAn  883.  JJon^e^  v.  The  City  of  Buffalo, 
2  Denia,  112.  BcrZtn  v.  New  Berlin,  9  Conn.  JR.  176.  Talr 
mage  y.  PeO,  8  &ilden,  828.  Broom's  Leg.  Max.  198. 
2  JTcn/,  290,  299.  Milhau  y.  iSKorp,  17  Barb.  448.  ITeod  y. 
TA^  Providence  Ins.  Co.  2  Crancft,  167,  169.  MUhau  v. 
i8%arp,  15  Barb.  211.  BanA;  o/*  the  U.  S.  y.  Dandridge,  12 
IV'A^ar.  68.  Boyiit:  o/  Augusta  y.  Earle,  18  Pe^  587.  Angdl 
4*  iime»,  167.  Oaezler  y.  7%6  Corporation  of  Georgetown^ 
6  Tf^o^.  598,  597.  S^rp  y.  /^etr,  4  fit/2,  88.  Thompson 
y.  Schermerhom,  2  Selden,  92.  People  y.  Tni^^ee^  of  Creneva 
CbB.  5  TTemf.  220.  il^^y  Gen.  y.  7%^  Mayor  ^c.  case,  f 61s. 
442,  8,  Sup.  Court,  Oen.  Term.  The  People  y.  Sturtevant^ 
ease,fol.  600.  Daois  y.  ilfayor  ^c.  o/*  iV.  Y.  1  Duer,  508. 
Brainard  y.  iVeio  London,  22  Conn.  ii.  552.  iBood  y.  iV.  Y. 
ondN.  H.  R.  R.  Co.  Id.  16.  Trustees  First  Bap.  Church  y. 
Brooklyn  Ins.  Co.,  N.  Y.  court  of  appeals,  MS.) 

n.  The  fee  of  the  street  in  front  of  the  plaintiffe'  lots,  was 
m  the  plaintiffs,  subject  to  the  public  easement.  (  WiUoughby 
y.  Jenks,  20  Wend  96.  John  and  Cherry  streets,  19  id.  659, 
675.  Oidney  y.  Earl,  12  id  98.  Cortelyou  y.  Van  Brundt, 
2  John.  857.  Jackson  y.  Hathaway,  15  icf.  447.  Chester  y. 
.i/fter,  1  BtfiT.  188, 145.  1  I>ay,  108.  Livingston  y.  jifayor 
^iV:  Y.  8  Tren(2.  85, 107.  Adams  y.  Saratoga  and  Wash. 
It  R.  11  Barb.  41^  452.  JlfOAatf  y.  Sharp,  15  JSarft.  198. 
iK  C.  17  tcf.  485.  Zrtik^fi  y.  Shepherd,  2  Strange,  1004.  Bar- 
cfay  y.  Howell,  6  Peters,  494.  TTyman  y.  Mayor  of  N.  T. 
11  IFencf.  487,  502.  Parley  y.  Chandler,  6  ilfcw«.  i2.  458. 
TF%i/&ec&  y.  Cook,  15  /oAn.  488.  Trustees  of  Presb.  Church 
y.  iltiium  and  Roch.  R.  R.  8  ISU,  567.  Hammond  y.  ilfo- 
Laehlan,  1  Sand.  S.  C.  R.  828.  Herring  y.  JbAer,  /d  844. 
8jEm/,488.  4 £^i^A'«  L6a<2.  Civ. 9,0, ilmer. no^e.  JHoAoti^A; 
Bridge  Co.  y.  7%o  I7^ica  and  Sdi.  JR.  ii.  6  Paige,  562.) 

nL  The  eyidence  offered  by  the  defendants  in  support  of 
the  title  of  the  corporation  in  these  streets,  by  showing,  from 
aa  inspection  of  the  records  of  the  common  council;  its  usage  in 
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respeot  to  laying  pipes,  &c.  in  them,  "waa  not  only  inoompetent 
to  prove  such  title,  but  was  irrelevant,  and  should  have  been 
excluded  by  the  court.  The  exception  thereto,  by  the  plaintiffSi 
should  have  been  allowed  and  the  evidence  rejected, 

lY .  The  land  in  the  site  of  the  street  cannot  be  taken  for  the 
pufpose  of  establishing  a  rail  road,  without  making  just  com- 
pensation to  the  owners  of  the  soil.  {Canst  art  1,  }}  6,  7. 
TViistees  Presb.  Society  v.  Auburn  and  Roch,  JR.  R.  S  BW, 
567.     Fletcher  v.  Auburn  and  Syracuse  R.  R.  25  Wend.  462.) 

y.  If  the  corporation  had  power  to  authorize  the  oons^ructioa 
and  use  of  this  rail  road,  it  could  only  have  been  done  by  the 
passage  of  a  proper  law  by  the  common  council,  and  a  contract 
made  in  conformity  with  such  law  by  some  officer  or  department 
in  the  executive  branch  of  the  corporation.  It  could  not  be 
done,  as  was  attempted  in  this  case,  by  the  legislative  branch 
of  the  corporation,  alone,  to  the  entire  exclusion  of  the  executite 
branch.  (Laws  o/1830,  p.  126,  }  1 ;  1849,  p,  278,  §  1 ;  1853, 
p.  410,  §  1 ;  1830,  p.  128,  i  21;  1849,  p.  280,  i  9;  281,  H  12, 
13, 14 ;  283,  i  19 ;  284,  K  21, 23.  Christopher  v.  The  Mayor 
^c  ofN.  Y.  13  Barb.  667.  De  Baun  v.  The  /Sbme,  16  id. 
892.    MUhauY.Sharp,Wid.l9^    &  C.  IT  id.  4&5y  440.) 

VI.  If  the  corporation  could  authorize  this  rail  road  by  a  law 
or  resolution  passed  by  the  common  council,  without  any  thing 
being  done  by  the  executive  branch  of  the  corporation,  the  res- 
olution in  question  can  have  no  such  effect,  not  having  been 
duly  passed  by  the  common  council.  {Laws  of  1836,  p.  127, 
a  12, 18, 14 ;  1849,  p.  279,  i  6.  Const,  of  N.  Y.  1846,  art.  4^ 
i  9  ;  1822,  art.  1,  i  12.    Const  of  the  U.  S.  art  1,  i  7,  sub.  %  3.) 

VII.  The  resolution,  as  accepted,  is,  by  its  terms,  if  valid, 
both  a  grant  of'  the  necessary  power  to  make  the  rail  road,  and 
a  contract  to  make  it.  The  making  of  such  a  contract  is  an 
executive  duty,  and  could  only  be  performed  by  the  execctive 
branch  of  the  corporation.  It  is  expressly  forbidden  to  the 
common  council,  in  the  following  language :  "  Neither  the  eoo^ 
mon  council  nor  any  committee  or  member  thereof  shall  perform 
any  executive  business  whatever,  except  suoh  as  is  or  shall  be 
espeeiaUy  in^K^ed  on  them  by  the  laws  of  the  state,  and  ensq^l 


mw  YonK--«spmiBER,  1866.  4^5 

W«lBoie  «.  filoir. 

4iftt  tke  bo«rd  of  aldermen  nay  improve  or  ri|)eet  tlM  nolttina- 
tkmB  of  the  mayor,  as  hereiaafter  {m>vided.''  {Ltnoe  of  1848^ 
p. 2gO,M  9,18,28.  CkriaopherY.  The  Mafor  ^c.  pf  N.  Y. 
U  Barb.  567.  MUhau  y.  Skar^,  15  «<.  212,  229,  282.  De 
Aiuj»  T.  The  Mayor  ^e.  of  N.  Y.  16  UL  892.  Milium  T. 
iShii^,  17  id  488.  Lawrence  v.  2%e  ilAfdr  ^  ^  N.  Y. 
2«il.577,581.  />ai^T.  7%e&ime,li>tter,50e,509.  Pao- 
|i2a  V.  Siurieoant^  N.  Y.  o^rt  ef  appeaUy  opinion  of  MknooH^ 
/.  p.  13.)  There  is  no  analogy  between  aathority  exereised  hf 
the  legialatare,  and  that  of  one  braneh  of  a  mmueipal  corpora- 
tion. (1.)  The  legisUtnre  repreaents  the  (sovereign  poirer  of 
the  atate.  (2.)  It  is  not  sobjeet  to  the  eontrel  of  the  ooarts  ia 
any  way.  (8.)  It  ia  not  prohibifeed  from  perfenaiBg  execattve 
acta ;  bat  on  the  contrary  doea,  by  making  grania  of  fraaohiaea^ 
and  other  property,  by  concnrring  in  and  by  soaking  appetni- 
menta,  and  in  yarione  other  waya,  ezerade  esecntive  powera. 
(De  Bonn  v.  The  Mayor  ^e.  16  Borb.  888, 899.  The  Peo- 
ple T.  Comptom,  1  Duer^  512.) 

YIIL  The  right  to  make  and  nae  thia  rail  iioad  waa  a  grant 
of  "  public  property ^^^  or  of  a  ^^franchiee/*  or  of  both,  and 
conld  only  be  disposed  of  by  the  corporation  ''  at  fmblic  iuoetioi^ 
mA  to  the  highest  bidd^,  who  will  giro  adeqaata  Becurity." 
{Laws  of  1858,  p.  411,  §  7.  8  Kemi^  M,  eel.,  458,  459.  2 
Bl.  Cetn.  87.  Beekman  r.  The  Sar.  and  Seh.  R.  R.  Co.  $ 
Penge,  75.  ChMrtes  River  Bridge  v.  Warren  BrUge,  11 
Pel.  689.  2  SHeph.  Com.  14.  1  CrabVe  Real  Property^ 
H  628,  698.  2  HUUaniPs  Real  Property,  i&^14L  I^ePeeple 
Y.  The  Utica  Ins.  Co.  15  John.  658.  MSOum  r.  tSharp,  15 
Barb.  214,  228,  229,  280.  Stuyveeani  t.  PemreaU,  U.  S4& 
Milkau  T.  Sharp,  17  tc2.  489,  440.  Daine  r.  The  Mayor  ^ 
Saperior  Ceart,  Gen.  T.,  ooae,  pp.  217,  118.  S.  C,  t^eciai 
7.,  coae,  pp.  196,107.)  The  decision  in  this  case  at  apeeialten)!, 
that  thia  ''is  a  mere  peraaisaion  revocable  at  the  |>le*aaM  of  the 
corpoflmtien,"  ia  directly  in  oonflkt  witii  the  terma  af  the  eaoh 
iferaeti  and  with  the  well  considered  jadgment  of  tUa  oeart,  4ivd 
af  Ilia  anpaaor  eettt  nt  generai  term^  and  of  the  eoorl  tf 
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IX.  This  resolution,  as  accepted,  if  < alid,  deprives  the  cor- 
poration, permanently,  of  its  power  to  control  and  regulate  the 
streets  through  which  the  rail  road  is  to  pass ;  but  the  corpora* 
ti(m  cannot,  by  its  own  act,  unless  authorized  by  the  legislature, 
deprive  itself  of  this  power.  {MUhau  v.  Sharp,  17  Barb. 
487,  488,  440,  442.  Attorney  General  v.  The  Mayors  Su- 
perior Court,  Gen.  T.,  case,  fol.  446  to  4t&7.  S.  C,  Spe- 
cial T.,  Duer,  /,  ease,  fols.  888, 406.  People  v.  Compton,  1 
Duer,  551.) 

X.  The  power  of  ^  regulating''  the  streets,  which  was  form- 
erly in  the  corporation  at  large,  is  now  vested  in  the  executive 
department,  denominated  the  "  street  department,"  and  it  could 
not  be  taken  from  that  department  by  any  act  of  the  common 
council.  {Laws  of  1849,  p.  281,  i  12.  Id.  283,  §  19.  Mont- 
gomerie  Charter,  i§  14, 16.) 

XI.  The  power  of  the  corporation  to  "  repair"  streets,  is  in 
the  executive  <^.  department  of  repairs  and  supplies,"  and  yet 
this  resolution  assumes  to  give  that  power,  as  to  certain  parts 
of  the  streets,  &c.  to  the  persons  who  are  to  make  this  rail 
road.  This  the  common  council  had  no  power  to  do.  {Lowe 
of  1849,  p.  281, }  18.) 

XII.  This  resolution  as  accepted,  if  valid,  gives  to  the  parties 
named  therein,  an  exclusive  right  to  construct  and  use  this  rail 
road  for  their  own  profit  The  corporation  had  no  power  to 
grant  such  a  monopoly.  {Duer,  J.  Op.  in  t/ie  Superior  Court 
See  the  case,  in  court  of  appeals,  of  The  Atfy  Gen.  v.  The 
Mayor  ^c.  fols.  895,  896.) 

XIII.  This  resolution  is  void,  because,  (1.)  It  deprives  the 
corporatbn  permanently  of  its  power  to  regulate  from  time  to 
time  the  rates  of  fare  to  be  charged  for  the  carriage  of  persons ; 
of  which  power  the  common  council  had  no  right  to  deprive 
the  corporation.  {MUhau  v.  Sharp,  17  Barh.  441.  2  JR.  £r. 
1818,  p.  146,  }  272.)  (2.)  It  usurps  the  authority  of  the  mayor 
to  license  carriages ;  and  in  fiict,  confers  licenses  against  his 
willy  and  in  opposition  to  his  veto.  {MUhau  v.  Sharp,  15  Bari. 
380.  S.  C.  17  id.  441.  Davis  v.  The  Mayor  ^c.  Superior 
Courtj  S^.  T.J  Duer,  J.j  case,  fols.  404-^.)    (8.)  It  absolves 
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tliQ  grantees  from  an  obligation  imposed  on  all  travelers  by  a 
statute  of  this  state.  (2  R.  S.  424,  §  198.  AWy  Gen.  y.  T^ 
Mayor  4*c.,  Superior  Court,  case,  foU.  428-5,  457.)  (4.)  It 
confers  rights  and  exempts  the  grantees,  their  assigns  and  as- 
sociates, from  conseqnences.  in  a  manner  not  authorized  by  the 
constitution  or  laws  of  this  state.  {Ati^j/  Gen.  y.  The  Mayor 
4*c,  Superior  Court,  Sp.  T.,  Duer,  J.,  case,  fol.  400 ;  S.  C. 
Gen.  T.  foU.  462-8.     Const,  of  N.  Y.  1846,  art.  8,  ii  1,  8.) 

Xiy.  Whatever  interest  in  or  power  over  the  street  right- 
fully belongs  to  the  corporation ;  it  holds  the  same  as  a  trust,  to 
be  exercised  for  the  public  good ;  and  the  grant  of  these  priv- 
ileges for  a  trifling  sum,  with  the  right  to  demand  five  cents 
&re  fit>m  travelers,  when  the  trustees  might  have  obtained  a 
large  sum  for  the  grant,  with  a  charge  upon  travelers  of  only 
three  cents,  was  a  palpable  breach  of  trust,  and  a  gross  fraud 
upon  the  plaintiffs  and  all  other  tax  payers,  inhabitants  and  trav- 
elers in  the  city.  {People  v.  Sturtevant,  case,  f els.  590,  595, 
598.  JHOAau  V.  i^Aorp,  15  £ar&.  214  to  218,  281,  282.  Milr 
hau  V.  Sharp,  17  Barh.  442,  444,  445.  De  Baun  v.  Mayor 
^cofN.  Y.  16«.  292.) 

XY.  The  court  having  found,  as  a  fact,  that  "intermediate 
Reade  and  Courtlandt  streets  the  construction  of  the  road  would 
be  a  private  nuisance,  as  respects  these  plaintiffs,"  the  judge 
erred  in  refusing  to  enjoin  the  construction  of  the  road  between 
those  points.  (1.)  The  plaintiffs,  and  all  others  similarly  situ- 
ated, have  a  right  of  action  for  the  injuries  done  to  their  prop- 
erty by  the  construction  of  this  road.  {Fish  v.  Dodge,  4  Denio, 
811,  816.  Dridce  v.  Hudsofi  River  R.  R.  Co.  1  Barb.  549. 
Milhau  V.  Sharp,  15  id.  214.  17  id:  445.  Tremain  v.  Co- 
hoes  Co.  2  Comst.  168.  Hays  v.  Cohoes  Co.  id.  159.  Rock- 
ester  Co.  V.  City  of  Rochester,  8  id.  468.)  (2.)  Having  this 
right  of  action,  they  have  a  right  to  ask,  and  the  court  upon  a 
case  of  this  kind  are  bound  to  grant,  an  injunction  to  pre* 
vent,  1st.  A  prospective  and  irreparable  injury  to  property. 
2d.  Multiplicity  of  actions.  8d.  A  purpresture  or  nuisance. 
{Eden  on  Ihj.  by  Waterman,  259,  267^  and  notes. .  Gardner 
r.  trustees  of  Newburgh^  2  JMn.  Ch.  162.    Coming  v.  Louh 
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mr<$i  ft  W.  488.  livtit^^^M  y.  LMngsUn^  id,  4S7.  Law* 
rence  r.  Mayer  ef  N.  Y.  2  Barh.  S.  C.  R.  587.  Brower  t* 
Majfer  ^-c*  o^  M  Y.  8  M.  254.  5b«  ea5«»  etorf  mder  Vlih 
poinL} 

XY L  Th6  act  of  April  4, 1«64,  doM  not  spply  to  or  aid  this 
caso:  {Law9  of  1864,  p.  828.)  (1.)  The  rail  road  in  ^jprntioo 
was  not  oommeneed  withia  the  meaningi  spirit  or  intent  of  the 
law.  (2^)  The  exoeption  in  the  8d  seotion  was  obvioosly  intend* 
ed  to  reliere  eertain  city  rail  roads,  (such  as  the  Second,  Third, 
Sixth  and  Sighth  arenne  rail  roads.)  then  in  existence,  against 
the  prohibition  of  the  two  first  sections.  (8.)  It  is  manifest 
npon  reading  the  act,  that  it  was  not  thereby  intended  to  abro* 
gate,  in  any  way,  the  7th  section  of  the  amended  charter  of 
1858.  (4.)  Bj  the  judgment  of  this  coart,  acting. instead  of  a 
jnry,  it  has  been  determined  that  this  rail  road,  ifconetmctedf 
would  be  a  nmance  to  the  pkinttis,  which  it  cannot  be  pre* 
tended  either  the  common  comcil  or  the  legislatare  has  aathor* 
ity  to  erect  (5.)  Assuming  that  this  act  creates  a  corporation 
for  the  conetniction  of  this  rail  road,  (and  which  it  doM,  if  the 
defendants  construe  it  right^,)  it  clearly  violates  the  constitiH 
'  tion  of  this  state.    {Cmst.  N.Y.arL8jiil,2,S.    JU.  or/.  1,  i  7.) 

XYII.  If  we  are  right  in  all  or  any  of  the  foregomg  propo- 
sitions, it  is  dear  that  the  judgment  of  the  special  term  shoald 
be  Fsyersed^  and  an  injunction  ordered,  as  demanded  by  the 
complaint  {Atfif  Om.  y.  AspmwaU,  2  Myl  4r  Cr^  613. 
Aifjf  Om.  T.  Cbrp.  Pod,  4  id.  80.  Atfy  Gen.  t.  DtMiitf 
%Bligh,K&  Rimer  Dun  N.r.MidlandR.ILCo.lRmi^ 
wmy  C<»e.  154,  5.  Frewinr.  Lewisj  4  Myl.  4*  Cr*  255.  Camr 
mg  V.  Lowerre^  6  Jhhn.  Ch.  489.  Gardner  t.  Trusieee  cf 
Hw^urgh,  2  M.  162.  Tortdfc  y.  JIfayor  of  N.  Y.4tid.  58. 
lAvingetem^  v.  Livingston^  6  id.  487.  Oakley  r.  Trueieee  ^ 
WUUameburgh^Q  Paige,  ^±  Peiiii  r.  Shepherd,  5  id.  49i. 
Bromleyr.  SmOh,  1  Simen^s  Ch.  Cos.  8.  Lawreneer.  Mayer 
efN.  Y.2Barb.SLaR.69l.  Eden  on  Itg.  hy  Waiertman^ 
260,  267,  and^notee.  Brewer  r.  Mayor  of  N.  Y.  8  Barb.  & 
aAS64.    Meberte^y.  Anderson,  2  Mm.  Ck.Sm^'^) 
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C  O^Onwr^  for  the  defendants.  The  objections  taken  to  the 
gnnt  in  qnestion,  may  be  placed  under  two  heads :  First,  the 
j^intift  assert  that  certain  injuries  will  resnlt  therefrom 
aSeeting  their  private  property  or  personal  rights ;  and  secondly, 
Aey  allege  that  it  inyolves  certain  usurpations  of  power  and 
edwr  pubKe  wrongs  <nr  offenses  against  the  state  or  the  public. 
And  by  reason  of  theur  being  tax  payers,  the  plaintiffs  claim  a 
light  to  maintain  a  priyate  ciyil  action  in  equity  in  their  own 
namea^  to  restrain  such  usurpations,  and  to  prevent  or  remedy 
■uok  public  wrongs  or  offenses.  Laying  out  of  vi&w  for  the 
moiDeAt  the  question  whether  any  such  usurpation,  public 
wroBg  or  offense  is  involved  in  the  grant,  or  is  likely  to  result 
ftom  any  action  under  it,  and  assuming,  for  the  sake  of  the  argur 
meat  under  the  first  head,  that  the  rail  road  might  become  a 
public  nuisance,  we  will  investigate  so  much  of  the  plaintiffs' 
esse  as  rests  upon  the  assertion  that  the  rail  road  may,,  by  poe- 
ability,  work  an  injury  to  their  private  property,  personal 
rights  or  business.  They  allege  that  Greenwich  and  Wash* 
ington  streets  belong,  in  fee  simple,  to  the  owners  of  lots  fronting 
Aeraon,  subject  only  to  the  right  of  way  over  those  streets 
existing  in  the  public  at  large,  and  that  a  rail  road,  whether 
it  be  a  nuisance  or  not,  is  a  new,  peculiar  and  exclusive  use 
of  their  property,  differing  fit>m  the  servitude  as  a  highway 
with  which  it  is  charged  in  fovor  of  the  public ;  and,  conse^ 
quently,  sodi  dtversbn  of  their  property  to  a  new  use  could 
not  be  made  or  authorised,  even  by  the  supreme  legislatursi 
WBthont  making  them  a  proper  compensation.  They  cite,  in 
support  rfthia  position,  Gardiner  V.  The  Truatees  €f  Newburgh^ 
(2  Mau  Ch.  162.)  The  conclusion  is  sound  if  the  fMts  sup- 
port it  If  they  are  owners  of  the  streets,  and  the  public 
servitude  in  and  over  those  streets  does  not  embrace  or  include 
ft.  ri^it  to  use  them  for  rail  roads  under  the  direction  of  the 
BonioipalauthantBes,  then  they  have  an  undoubted  right  to  say 
that  this  new  use  is  an  appropriation  of^their  property  which 
eannot  lawfully  be  made  without  their  consent,  unless  upon 
just  compensation,  being  made  to  them.  This  doctrine  cannot 
lieimpatsd..  (llkatei^ldA  ^&  ^ Rawl^  6%  fO.   afVbMs^ 
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219.)  We  shall  miiintaiD,  however,  that  the  fee  simple  of 
those  streets  is  not  in  the^  adjacent  lot  owners,  bat  in  the  got* 
poration ;  and  even  if  the  fee  simple  of  the  street  be  in  the 
lot  owners,  still  that  the  servitude  is  not  that  of  a  rural  high- 
way, but  that  of  a  city  street,  a  distinction  attended,  as  we 
shall  show,  with  most  important  consequences.  The  fee  holderi 
as  we  may  term  him,  in  a  country  road,  has  generally  the 
whole  interest  in  and  profit  of  the  land,  except  a  right  in  the 
public  to  pass  over  the  surface,  and  to  perform  such  work  upon 
it  as  may  be  necessary  to  keep  it  in  repair.  He  has  a  right  to 
all  grass  or  other  fruit  produced  upon  it.  He  may  plant  trees 
upon  it  for  his  own  use.  (1  R.  S.  525,  §  127.)  He  may  carry 
water  pipes  under  it.  (8  Kent,  488.  1  Burr.  148.)  And,  in 
short,  he  may  make  any  other  private  UAe  of  it,  or  take  any  private 
profit  from  it,  not  absolutely  inconsistent  with  the  public  right 
of  passage.  The  servitude  of  a  city  street,  when  the  fee  is  in  a 
private  person,  is  of  a  character  far  more  comprehensive.  The 
urban  servitude  confers  upon  the  municipal  authorities  a  right 
to  pave  the  whole  surface,  so  as  to  exclude  the  raising  of  grass, 
trees,  or  any  profit  of  that  sort ;  to  restrain  any  disturbance 
whatever  of  such  surface,  or  other  private  use  of  the  street;  to 
sink  wells  and  erect  pumps,  lamp^posts  and  other  like  struc- 
tures for  public '  accommodations ;  to  form  subterranean  sinks, 
drains  or  sewers;  and  to  pass  pipes  beneath  the  sur&ce  for  the 
purpose  of  supplying  the  inhabitants  with  water,  gas,  &c  In 
fact  this  servitude  demands,  to  answer  its  object  and  purpose, 
the  entire  and  exclusive  use  of  the  land  upon  or  below  the  sur^ 
face,  and  precludes  any  private  use,  occupation  or  employment 
of  the  space  above.  The  adjacent  lot  owner  cannot  project  a 
stoop,  a  bow-window,  an  awning  or  a  sign-board^  beyond  the  line 
of  the  street ;  neither  can  he  construct  a  vault,  cellar  or  cistenii 
beneath  the  surface.  The  uniform  action  of  the  municipal  au- 
thorities, the  uniform  acquiescence  of  all  persons  in  it,  the 
uniform  current  of  judicial  opinion,  prove  this  to  be  the  com- 
mon law  of  all  our  cities.  Consequently  it  must  be  admitted 
that,  when  the  fee  of  a  city  street  is  in  private  hands,  it  is  un* 
aooompanied  by  any  present  private  right  of  epjoymeat  wIm^ 


r 


TSnSW  YORK— SEPTEMBER,  1858.  43  j 

Wetmore  tr.  Story. 

ever.  The  whole  nanfract  is  in  the  public.  For  all  practical 
purposes,  as  a  present  interest,  the  fee  is  absorbed  by  the  pub- 
lic nse.  It  may  subsist  in  contemplation  of  law,  and  possess 
capacity  to  quicken  into  life  and  become  a  valuable  interest  in 
case  the  highway  should  be  discontinued;  but  this  is  a  very 
remote  and  improbable  contingency.  The  common  law  has 
always  regarded  such  interests  as  of  no  account.  The  possi- 
bility of  reverter,  the  contingent  remainder,  and  the  fee  limited 
iqxm  an  estate  tail,  under  the  statute  de  danisj  are  instances  of 
this.  The  first  was  never  regarded  as  property,  (2  Kern,  188 ;) 
the  two  latter  were  not  only  denied  judicial  protection,  but  en- 
couragement was  afforded  to  every  device  aimed  at  their 
destruction.  (1  Strang^s  R.  295,  6.  4  Kent,  263.)  The 
shadowy  interest  (1  CaUyliS)  resulting  firom  this  remote  pos- 
sibility, that  the  public  use  of  a  street  might  cea^e,  has  been 
repeatedly  pronounced  insignificant  in  the  court  of  last  resort. 
In  Livingston  v.  The  MayoTy  (8  Wend.  87,  88,)  the  supreme 
court  and  court  of  errors  unanimously  confirmed  a  report  of 
commissioners,  taking  for  public  use  such  a  fee  in  land  worth 
$32,000,  at  the  nominal  value  of  one  dollar.  Twenty  years 
subsequently,  the  present  court  of  appeals  affirmed  the  same 
principle.  {Heyward  v.  The  Mayor,  3  Selden,  325.)  We 
contend,  therefore,  that  if  the  fee  of  the  street  is  in  the  adja- 
cent lot  owners,  compensation  is  not  due  to  them  for  the  use 
thereof  as  a  rail  road.  No  present  interest  or  right  of  enjoy- 
ment on  their  part  is  affected  by  such  use ;  neither  would  it 
prevent  or  impede  a  reverter  to  them  of  the  fee  if  the  street 
should  be  legally  discontinued.  They  part  with  nothing  and 
can  claim  no  recompense.  (2  Keman,  147.)  Though,  for  the 
reasons  just  stated,  we  regard  the  point  as  no  way  necessary 
to  our  defense,  still  we  insist  that,  under  the  evidence  in  this 
ease,  the  corporation  has  the  entire  fee  simple  in  the  land  occu- 
pied by  Greenwich  and  Washington  streets.  The  plaintiffs' 
counsel  say  it  is  "  a  ruU  of  the  common  laWy'^  that  the  lot  owners 
abutting  upon  a  street,  road  or  highway,  take  the  fee  of  the 
land  to  the  middle  of  the  road,  usque  ad  medium  fium  viae. 
There  is  no  such  general  "rule  of  law.''    Who  owns  the  fee  of 
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My  particular  piece  of  land,  be  it  a  road,  a  street,  or  any  tUng 
else,  is  always  to  be  detwmined  by  the  evidence  adduced  in  the 
case  in  which  the  question  arises.  Tracing  the  title  by  patent 
and  deed,  devise  or  descent  from  the  goyernment  to  the  present 
possessor,  is  the  most  certain  legal  evidence  of  title  to  land. 
Bat  few  examples  of  this  certainty  occur  in  practice ;  and  the 
most  usual  evidence  of  title  is  possession.  Until  countervailed 
by  other  evidence,  this  amounts  to  ftiU  proof  of  a  title  in  fee. 
But  possession  itself  cannot  always  be  directly  proven ;  it  is 
often  merely  constructive  or  presumptive.  When  the  questien 
arises  between  individuals  as  to  the  ownership  of  ^e  fee  in 
a  road,  if  there  be  no  evidence  of  a  more  certain  character  be- 
fere  the  court)  the  common  rules  of  presumption  are  necessa- 
rily resorted  to  for  the  purpose  of  ascertaining  the  fact  The 
primary  resort  would  naturally  be  to  the  fact  of  possession; 
but  who  can  be  said  to  possess  a  public  highway  ?  ^  It  is,* 
says  Justice  Cowen,  (20  Wend.  98,)  "open  and  common  to  all 
the  world,  apparently,  and  as  much  so  as  to  the  adjacent  lot 
owner."  At  the  same  page,  the  learned  judge  states  the  origin 
and  rationale  of  the  kw  on  this  point.  To  make  out  a  con- 
structive tide  to  a  road,  the  claimant  *'  may  prove  himself  to  be 
in  actual  possession  of  the  land  adjoining.**  It  is  thence  ^re- 
sumed  that  he  is  owner  of  the  Bcil  nspiB  ad  fium  vit^ 
^unless  a  contrary  right  be  proven."  He  says  that  such  b 
undoubtedly  the  rule  in  England,  citing  Chief  Baron  Richards 
in  Cook  V.  Greofi^  (11  Prtce^  7S6,  T89,)  whose  very  words  he 
adopts.  Ch.  J.  Hosmer,  in  Wat9on  v.  SmUhworthj  (5  Co90l 
R.  810,)  says :  "  It  is  a  general  rule  of  the  common  laW|  tbsl 
the  fee  of  the  land  over  which  a  highway  passes,  is  owned 
equally  by  the  owners  of  the  adjacent  ground.  This  rule,  how- 
ever, is  not  artificial,  and  of  positive  institution)  but  is  (bttnded 
on  the  presumption,  in  absence  offn'oof,  that  the  highway  Wei 
laid  out  by  the  adjoining  prqmetors  over  their  land  in  equal 
proportions.  This  is  not  preoumptio  jw%s  et  wtejwre^  but  a 
reasonable  presumption  based  on  probability.  Where  it  a{h 
pears,  however,  that  the  highway  was  laid  wholhr  over  the  land 
of  one  person,  the  presumption  is  annulled.''    And  citing  tha 
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like  opiDioa  of  Judge  Edmonda,  in  Peck  v.  Sknith^  (1,  CSonn. 
M.  127,)  he  concludes  that  to  hold  otherwise  '*  by  inferencs 
against  the  fact,'**  would  be  an  inequitable  fiction,  countenanced 
by  no  "  principle  of  policy  or  general  convenience."  (See  als0 
1  Cmn.  R.  146, 147.)  In  7  iJ.  ^  Ores.  808,  Mr.  Justice  Hoi- 
royd  calls  it  a  ^'^  prima  fade  presumption."  The  public  high- 
ways formed  an  important  department  of  the  government  in 
ancient  Home.  They  were  made  by  the  state,  and  belonged  to 
it  absolutely.  (Gibbon^e  Decline  and  Fail^  vd,  1,  p.  66,  LofuL 
etL  1838.)  For  the  legal  and  historical  authorities,  see  the 
same  volume,  note  n,  to  p.  67.  The  Penns,  as  lord  proprietors 
of  Pennsylvania,  acted  upon  the  same  policy ;  and  consequently, 
we  find  the  enpreme  court  of  that  state  ignoring  the  presump- 
tion to  whidi  we  have  referred,  in  The  Philadelphia  and 
Trenton  R,  R.  Co.  (6  Wharton,  43,  44.)  It  would  not  arise 
in  any  country  whose  civil  polity  thus  provided  for  the  forming 
of  roads,  by  the  direct  action  of  the  supreme  government,  on 
the  public  domain,  at  the  cost  of  the  public  treasury.  .  But  the 
eomm^i  law  had  its  birth  in  Saxcm  England,  and  history  ixy- 
&gmB  us  that  prior  to  the  Norman  conquest  there  were  no  pub- 
lic highways  in  that  country,  except  four  great  roads  made  by 
the  Romans  during  their  military  oocupation.  (18/A  Eneyd. 
Srii.  tit.  Way,  p.  820,  Edinb.  ed.  1797.  Id.  vd.  16,  Ot. 
Road,  p.  304.)  The  English  govemm^it  not  having  conoerned 
itself  on  liie  subject,  and  roads  being  indispensable,  they  came 
into  being  in  early  times,  by  dedication  or  other  private  act ; 
and,  upon  this  head,  as  most  others  having  any  connection  with 
Ihe  progress  of  the  country  in  the  arts  of  civilization,  it  is 
tplte  difficult  to  trace  to  their  (Hrigin,  by  a  distinct  line  of  sa* 
thu^ities,  the  doctrines  which  we  iBnd  recognised  in  the  la.w  of 
our  own  times.  The  learned  editor  of  Bacon's  Abridgment 
says  :  "It  seems  that  andently  there  were  but  four  highwagrs 
in  England,  which  were  free  «nd  common  to  aU  the  king's  eub- 
jeote,"  meaning,  as  we  presume^  the  four  Boman  roads  befiuns 
Alluded  ta  He  adds :  "All  others,  which  we  have  at  this  day, 
ore  enpposed  to  have  been  made  through  private  pensens' 
fpnmnds.  {Z  Bac  Abr.^^i,  tU.  JSgAwm^  A.)  Xhe  Mostf 
Vol.  XXn.  65 
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hare  ever  been  the  auxiliaries  of  social  improvement ;  and  it 
appears  that  at  a  very  early  period  they  applied  the  principle 
of  dedication,  which  has  been  so  frequently  illustrated  in  our 
own  country,  owing  to  the  sudden  founding  and  rapid  growth 
of  cities.  (10  Mod.  160.  6  Peters,  431.  19  Ctmn.  JR.  265.) 
From  their  being  thrown  open,  it  was  held  that  the  public 
acquired  a  right  to  use  the  roads  thus  dedicated,  and  that  any 
interruption  of  such  right  being  €ui  oommunem  nocumentum, 
was  an  indictable  nuisance.  The  adjacent  proprietors,  for  their 
own  sakes,  scoured  and  kept  clean  the  ditches  by  the  road  side. 
This  practice  was  soon  seized  upon,  declared  to  be  an  usage, 
and,  by  consequence,  obligatory  as  a  duty.  (4  Viner's  Abr. 
604,  tit.  Chimin  Commofi,  B.  3.  3  Bac.  Abr.  497,  tit.  High- 
way, E.  Id.  498,  F.)  There  is  no  instance  in  English  juris- 
prudence of  a  contest  between  the  government  and  an  indi- 
vidual concerning  title  to  the  fee  of  a  road.  Indeed  there 
could  not  well  be.  The  government  of  England,  properly  so 
called,  was  never  recognized  as  the  source  of  title.  The  whole 
territory  was  parceled  out  to  individuals  by  the  king,  or 
retained  in  his  own  hands  as  his  property.  In  either  case  the 
title  was  in  an  individual.  The  jtis  publicum,  or  mere  user  as 
highways  of  the  king's  great  rivers,  or  of  roads  laid  out  by  him 
on  his  royal  demesnes,  or  by  other  great  lords  on  their's,  was 
in  the  people,  and  the  government  was  their  trustee,  to  guard 
and  protect  it.  (1  Hum^s  Eng.  217,  Lond.  ed.  1841.)  It  is 
only  in  controversies  between  the  lord  of  the  manor  and  the 
occupant  of  adjacent  lands  that  we  can  trace  the  rise  and 
progress  of  the  doctrine  now  under  consideration.  In  Wool- 
wych  on  Ways,  p.  6,  (4  Law.  Lib.)  it  is  said  to  be  presumed 
that  the  proprietor  of  the  land  adjoining  an  ancient  road  "gave 
up  to  the  public  for  passage,  at  some  former  period,  the  land 
between  his  inclosure  and  the  middle  of  the  road."  The  au- 
thor cites  Bayley  J.,  (7  B.  ^  Or.  806.)  This,  it  will  be  seen, 
was  only  a  presumption  in  accordance  with  the  known  truth 
of  history.  When,  therefore^  the  lord  of  the  manor  owned  the 
adjacent  land,  there  could  be  no  doubt  as  to  the  fee,  and  when 
he  was  found  to  have  granted  away  the  adjacent  land,  there 
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being  no  just  reason  to  suppose  that  he  had  intended  to  re« 
serve  the  road,  it  was  assumed  that  he  had  bounded  his  grantee 
upon  the  road,  and,  as  that  T?ord  standiug  alone  should  be 
eonstmed,  by  the  center  line  thereof.  (1  Seaidf.  S*  C.  R.  341. 
7  jB.  4*  CV.  807,  per  Holroyd,  X)  Thus  the  English  judicial 
practice  came  by  very  simple  and  natural  steps  to  its  conclusion, 
that  the  occupant  of  the  adjacent  lands  being  prima  fade 
owner  thereof  in  fee,  he  was  also  prima  facie  owner  of  the  fee 
to  the  center  of  the  road,  and  had  all  the  possession  of  that 
portion  of  the  road  which  was  consistent  with  the  public 
use.  Their  reasoning  is  best  exemplified  in  the  cases  which 
have  arisen  between  manorial  lords  and  adjoining  proprietors 
in  respect  to  the  ownership  of  strips  of  land  lying  between 
the  nearest  inclosure  and  the  highway.  In  all  these  cases  the 
9anie  presumption — and  upon  the  same  ground — has  been  allow* 
ed  in  favor  of  the  owner  of  the  adjacent  inclosure ;  but  the  lord 
has  been  always  allowed  to  displace  it,  if  he  could,  by  circum- 
stantial evidence  impugning  the  presumptive  possession  of  the 
incloBure-man  arising  from  his  proximity.  {Grose  v.  West^  7 
TiaifU.  41.  Doe  v.  Kemp,  7  Bing.  882.  2  id.  N.  C.  102. 
Sleel  v.  Prickeit,  2  Starkie,  468.  Doe  v.  Pearsejf,  7  JB.  4- 
Cres.  807.)  The  title  to  highways  in  America  is  not  involved 
in  the  mist  of  remote  antiquity ;  and  there  never  was  much 
occasion  to  resort  to  the  English  books  for  a  rule  in  respect 
to  it  Every  state  in  the  union  has  adopted  express  statutes 
for  the  laying  out  and  establishment  of  highways ;  and,  with  a 
very  few  exceptions,  these  statutes  are  so  expressly  worded  as 
to  condemn  to  public  use  no  more  than  the  right  of  passage, 
leaving  in  the  proprietor  every  other  interest  in  the  soil.  The 
provisions  of  our  own  state  highway  act,  (1  R.  S.  518,)  fur* 
nish  a  fair  specimen.  Under  such  a  course  of  legislation  and 
practice,  the  courts,  when  no  evidence  to  the  contrary  appeared^ 
could  not  avoid  drawing  precisely  a  like  inference  to  that  which 
aroeo  under  the  English  system,  i.  e.  that  he  who  owned  the 
land  on  each  side  of  a  highway  had  the  fee  of  the  highway 
itself,  and  that  opposite  lot  owners  respectively  held  to  the 
center  of  the  road.    (2JMii.868.    12  TFeiid  98.    4^  IredMd 
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Law  R,  820.  U,  S*  r.  Harri»^  1  Sumner^  84;  and  fffinr 
ims  of  the  Atffs  Genl  U.  S.  777,  816,  845.)  lodepend- 
entlj  of  an  J  thing  said  in  the  English  authorities,  our  courts 
oonld  not  hare  arrived  at  a  different  condiisioB.  But  it  is  qaite 
clear  that  when  the  title  to  the  adjaeent  lot  is  pit  in  evidence,  and 
its  boundary  on  the  road  is  shown  not  to  extend  into  the  road 
bed,  the  presumption  which  might  else  arise  in  favor  of  the 
lot  owner  is  displaced.  See  the  remarks  of  Ch.  J.  Hosmer, 
(5  Conn.  R,  810,  above  died;)  also  Union  Burial  Chrmmd  v. 
Rntmison^  (5  Wharton,  23  ;)  the  cases  cited  by  Mr.  Beardsley 
arguendo,  4  Hill.  870  ;  Jackson  v.  Hat/uxway,  (15  Mm,  453 ;) 
Tffler  V.  Hamfnond^  (11  Pick.  21^,)  and  Mr.  Justice  St<H7'8 
comment  on  the  last  two  cases,  in  1  Sumner,  81,  82 ;  Hare  ^ 
Wallaee^s  note  to  Dovastan  v.  Payne,  (2  Smithes  Letiditig 
Cases,  143,  44  Law.  Lib.)  This  was  the  very  point  ruled  in 
the  case  of  WilUntghby  v.  Jknks,  (20  Wend.  96,)  on  which  the 
plaintiffs  rely.  J^^hn  and  Cherry  Streets,  (19  id.  659^)  also  cited 
by  the  plaintiffs,  contains  nothing  favoring  their  views.  It  was 
admitted  that  the  streets  belonged  to  private  individtmls,  and 
not  to  the  corporation.  {Id.  667.)  And  Judge  Cowen  says,  at 
page  670,  that  in  the  absence  of  evidence  or  even  ^argmnenf^ 
to  the  contrary,  he  felt  bound  to  presume  that  the  street  be* 
longed  to  the  adjacent  owners.  It  will  be  seen,  therefore,  that 
the  claim  of  adjacent  lot  owners  to  the  fee  of  the  street — ad 
medinmjlhem  vim — like  every  other  question  of  title  to  land, 
depends  upon  the  evidence  given  in  the  particular  ease,  and 
the  ordinary  legal  rules  of  presumption  applicable  to  the  ikcts 
proved. 

Let  US)  then,  refer  to  the  proofs  in  this  case :  WashingtoD 
street  was  formed,  at  quite  a  recent  date,  upon  the  land  mder 
water  v^ieb  was  granted  to  the  corporation  by  the  38th  section 
ef  its  charter.  {See  Montgomerie^s  Char,  h  38 ;  Davk^  Laws, 
193.)  Oreenwieh  street  is  shown  to  have  come  into  being  as  a 
road  along  the  water's  edge  withi^u  100  years.  The  sasae  char- 
ter, which,  be  it  observed,  is  more  than  100  years  sId,  (}  fft.) 
granted  to  the  corporation  all  the  ^  unpatented  aad  un^ppro- 
prktecl  land  lying  and  being  within  the  said  ei^  ef  Nt  w  Tok 


KEW  TORK--SEPTEMBER,  1859.  437 

WcCmore  V.  Btory. 

wui  on  MmkUtan's  Island  aforesaid,  extending  to  the  low  water 
maxkJ*  Thus  we  show  a  title  to  both  streets  in  the  corporation, 
fcrived  Erectly  from  the  sovereign  or  fountain  and  sonrce  of  all 
title,  vnless  a  prior  patent  or  appropriation  existed,  or  the  eor- 
poration  bu  subsequently  granted  them.  {Hoffmanns  Treatise^ 
Appendis  fwie^  47.)  The  existence  of  such  grant  is  an  affirm- 
atrre,  the  burthen  of  proving  which  rests  upon  the  plaintiffs, 
•ail  they  have  made  no  attempt  whatever  to  maintain  it.  (2 
jKem.  242.)  They  repose  upon  a  mere  present  possession  ah^ig- 
aide  of  the  streety  and  claim,  wt  against  the  government  of  the 
cityf  that  they  are  thence  to  be  presumed  to  have  a  grant  of  the 
atreet  itself  from  the  government.  For  this  pretense  there  is 
BO  color.  But  let  us  give  them  all  the  benefit  of  treating  the 
qnestien  upon  the  precise  basis  of  a  controversy  in  England  be* 
tweeu  an  adjacent  lot  owner  and  the  lord  of  the  manor,  concern- 
ing the  title  to  a  road.  Even  there  no  presumption  arises  in 
&vor  of  the  adjacent  proprietor,  except  that  resulting  from  a 
sort  of  ^  constrtictive  possession"  of  the  road,  as  Judge  Cowen 
calls  k.  (20  Wefid.  98.)  Evidence  is  admissible  on  this,  as 
on  all  questions  in  pais.  {Cooke  v.  Chreen^  11  Price^  218.) 
Woolwfek  on  Ways,  p.  6,  says,  that  '*  Acts  of  ownership  exer* 
nseA  by  the  lord  may  be  admitted  to  repel"  this  presumption  in 
&Tor  of  the  lot  owner.  Grose  v.  West,  (7  Tatmt.  42.)  as  well 
ao  the  decision  and  very  pertinent  remarks  of  Bailey,  J.  at  nisi 
prius,  in  Headlam  v.  Hedley^  (1  Holt,  464.)  fully  sustain  hiuL 
The  same  writer  says,  at  p.  8,  "  Taking  the  profits  is  the  best 
ba(^  of  ownership.  The  cases  may  be  well  reconciled  by  set- 
ting op  the  presumption  of  ownership  in  the  adjoining  propri- 
oiers  in  the  first  instance,  subject  to  be  defeated  by  a  prescription, 
or  well  fbvnded  custom,  on  the  part  of  the  lord  of  the  manor." 
Lord  Mansfield  fully  discusses,  on  principle,  the  question  of  title 
between  the  lord  and  the  adjoining  owner,  in  Lofffs  Reports^ 
M9k  He  soys :  "  Where  is  the  first  presumption  on  the  naked 
otriet  abstracted  case  ?  I  think  en  the  reason  of  the  thing,  when 
the  naked  presumption  stands  stripped  of  evidence,  that  it  is  in 
tke  owner  of  the  land  on  each  side."  But  this  b  only  snch  a 
preeumplion  as  ia  not  like  a  title.    ^  How  does  the  presamption 
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Btand  in  favor  of  the  lord  ?"  He  mentions  some  circumstances, 
And  among  them  that  one  of  the  tenants  cLgreed  to  pay  the  lard 
five  guineas  for  gcdhering  coals  on  the  soilj  and  adds,  '^  This 
is  strong  evidence."  The  judge,  at  the  trial,  had  instructed  the 
jury  that  the  evidence  in  favor  of  the  lord  was  not  strong  enough 
to  repel  the  presumption.  The  court  thinking  otherwise,  award- 
ed a  new  trial.  In  Doe  v.  Pearsey^  (7  Barn.  ^  Ores,  808,) 
Holrojd,  J.  says:  '^  Evidence  may  be  given  to  rebut  the  prima 
facie  presumption."  Littledale,  J.  says :  ^'  If  any  act  of  owner- 
ship by  the  lord  of  the  manor  be  given  in  evidence,  then  there 
will  be  an  end  of  the  presumption."  This  being  the  law  of  the 
case,  we  ask  how  stands  the  evidence.  The  corporation  has, 
"  time  out  of  mind,"  regulated  and  controlled  the  use  of  the 
streets  above  and  below  the  surface.  It  has  regulated  the 
walks,  the  extent  to  whith  adjacent  proprietors  might  form 
stoops,  bow  windows,  signs,  awnings  and  awning  posts,  and 
every  other  use  of  the  street.  It  has  allowed  the  soil  to  be  sub* 
verted  for  Manhattan  water  pipes,  Groton  water  pipes,  gas  pipes, 
sewers  and  the  like.  It  has  exacted  from  the  adjacent  propri- 
etors compensation  for  licenses  to  use  the  soil  beneath  the  street 
for  private  vaults  ;  and  every  one  of  the  plaintiffs  in  this  action 
have  submitted  to  that  very  exaction.  An  attempt  was  made 
to  weaken  the  conclusion  deducible  from  this  admission  by  sug- 
gesting that  it  was  a  mere  arrangement  between  the  municipal 
government,  as  trustee  for  the  public  right  of  way,  and  the 
owner  of  the  fee,  the  latter  allowing  to  the  former  a  premium 
for  the  temporary  interruption  of  the  right  of  passage.  This 
construction  is  inadmissible.  The  corporation  of  New  York  has 
statutory  power  to  discontinue  a  road  or  street;  but  whilst  it 
continues  a  public  highway,  neither  the  corporation  nor  any  in- 
dividual can,  for  an  instant,  appropriate  it  to  any  private  use. 
Therefore  it  cannot  lawfully  be  presumed  that  the  plaintifis 
paid  the  corporation  to  collude  with  them  in  violating  law,  or, 
in  other  words,  bribed  it  to  wink  at  a  misdemeanor.  This  tech- 
nical answer  would  suffice ;  but  more  conclusive  answers  can  be 
given.  Many  of  the  cases  cited  in  this  argument  show  that  an 
aidjacent  lot  owner,  when  building,  may  temporarily  incloee  a 


NEW  TORE-SEPTEMBER,  1856.  439 

Wetmore  v.  Btory. 

part  of  the  public  highway  ia  front  of  his  work.  This  is  allow- 
ed by  the  common  law,  upon  its  own  sound  and  conservative 
policy.  It  is  allowed  for  the  public  good.  Buildings  are  need- 
ed, and  the  erection  of  them  subserves  the  common  weal ;  their 
erection  on  the  highways'  verge  exposes  passers-by  to  the  dan- 
ger of  falling  into  the  excavation,  or  being  wounded  by  the  ac- 
cidental falling  of  materials  upon  them.  To  aid  in  effectually 
guarding  against  such  mishaps,  the  law  wisely  allows  this  tem- 
porary inclosure  of  a  reasonable  part  of  the  highway.  (4  Ad.  ^ 
Ellis,  884.  81  Eng.  C.  L.  97.)  In  New  York  this  practice  is 
regulated  by  the  corporation,  and  nothing  has  ever  been  charged 
for  a  license  to  incumber  the  streets  whilst  building.  A  con- 
clusive circumstance  remains  to  be  noticed.  The  charge  for 
vaults,  d&c.  is  so  much  per  cubic  foot  of  the  space  occupied. 
This  shows  that  it  has  relation  to  the  use  of  the/ee.  If  it  had 
reference  to  the  interruption,  it  would  be  graduated  by  the  su- 
perficial measure  merely.  This  is  conclusive  evidence  that  the 
adjacent  lot  owners  are  not,  and  that  the  corporation  is,  in  pes- 
sessiofi  of  these  streets  ;  and  such  possession  coincides  with  the 
sovereign  grant  in  fee  simple  to  the  corporation;  and  thus  the 
title  of  that  body  to  the  fee  of  the  streets  is  placed  beyond  a 
doubt  If  it  were  necessary  to  fortify  these  proofs  of  title  in 
the  corporation,  it  could  easily  be  done.  The  public  history  of 
the  country  may  be  taken  notice  of  by  the  court,  and  forms  a 
proper  element  of  decision.  (8  HcwcardPs  U.  S,  R.  24.)  This 
colony  was  first  settled  by  Holland,  and  was  consequently  goy- 
emed  defacto^  at  the  time  of  its  settlement,  by  the  civil  law. 
^  It  is  the  undoubted  rule  of  that  law  that  highways,  vub  ptUh 
licoBf  belong  to  the  sovereign  power  as  part  of  its  royalties  or 
public  rights.  They  belong  to  it  absolutely ;  there  is  no  right 
in  the  adjacent  owners,  to  the  soil  of  the  road  either  during  the 
use  or  upon  its  discontinuance."  {Hoffmanns  Treatise^  258.) 
The  same  work,  tracing  the  history  of  our  laws  from  the  Don- 
gan  charter  to  the  adoption  of  our  present  street  system,  shows 
that  the  practice  of  vesting  the  fee  simple  of  the  streets  in  the 
municipal  government  has  been  uniformly  adhered  to  in  this 
eity.  {Id.  269  to  276.)    The  only  difference  between  the  Dutch 
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rale  with  which  this  history  begins,  aad  the  English  ooloniftl 
and  state  practice  which  succeeded  it,  is  this :  Instead  of  retain- 
ing the  title  to  public  ways  in  the  supreme  government,  it  has 
been  veated  in  the  municipal  government  {See  act  &f  March 
7, 1798,  died  in  Hoff.  Treat,  p.  274.)  This  difference  is  onlj 
modal,  and  has  its  origin  in  the  difference  between  the  civil  and 
common  law  practice  touching  public  ways.  The  English  char- 
ters granted  all  existing  public  streets  and  ways  to  the  corpo- 
ration; the  provincial  act,  October  9,  1691,  (1  Smith  ^  Liv. 
12,)  which  was  re-enacted  by  the  state  law  of  April  16,  1787, 
(1  OreenL  441,)  gave  the  corporation  the  fee  8iiiq>le  of  all  new 
streets  which  they  might  (^en.  {See  Heyward  v.  Corporation^ 
8  Seldenj  814.)  This  system  has  been  matured  and  perpetuated 
by  the  subsequent  legislation  now  in  force.  (2  fi.  L.  of  1813| 
p.  414.  See  remarks  of  Jones,  P.  /.  7  Barb.  586.)  If  the 
charters  of  the  city,  and  such  facts  as  have  been  shown  in  this 
ease,  had  been  presented  to  the  supreme  €ourt  in  the  John  and 
Cherry  streets  caee,  (19  Wend.  667,  675,)  the  learned  judge 
would  not  have  complained  that  he  was  left  to  grope  in  the  dark 
without  evidence,  reason  or  argument,  and  probably  he  would 
not  have  applied  to  an  ancient  street  in  the  city  of  New  York 
the  wholly  inapplicable  doctrines  which  govern  in  controversies 
between  an  English  manorial  lord  and  his  tenants,  or  those 
arising  under  a  system  so  very  different  as  the  statutes  for  the 
establishment  of  rural  highways.  In  referring  to  the  temporazy 
local  law  existing  during  the  hostile  (Uid  wrongful  occupation  of 
this  island  by  the  Dutch,  we  do  not  mean  to  claim,  in  opposition 
to  what  is  said  in  5  Wend.  445.  that  the  rules  of  the  Dutch 
eivil  law  acquired  any  foothold  as  law  in  this  state.  We  refer 
only  to  the/ac^;  and  the  &ct  is  that  this  city  was  -settled  by 
the  Dutch ;  that  when  the  first  lot  owners  or  lot  holders  upon 
atreets  or  highways  entered  into  possession,  it  was  understood 
between  them  and  the  power  which  made  their  allotments,  that 
they  took  only  to  the  side  line  of  the  streets,  and  nothing  in 
the  streets.  It  is  the  fact  that  atreets  and  roads  were  formecd 
and  that  the  city  waa  built  on  this  nnderstanding ;  and  that 
when  Britain  espeUad  the  intrusive  power  of  JSLoUand  and  i»- 
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tmned  lier  lawfal  posseflsion,  nht  adopted  the  existing  settle* 
ment  with  its  existing  customs,  and,  in  this  particnlar,  repeat- 
edly and  solemnly  ratified  and  sanctioned  them  by  the  charters 
and  acts  of  legislation  to  which  we  have  referred.  If  aid  were 
needed,  these  &cts  come  in  aid  of  the  presumption  that  lot 
owners  in  the  city  of  New  York  never  had,  or  claimed,  any  title 
or  interest  of  any  kind  in  the  streets  of  the  city  in  front  of  their 
lots.  Independentiy  of  any  title  in  the  soil  of  the  streets,  the 
plaintiffs  object  to  the  establishment  of  a  rail  road  in  Wash- 
ington  and  Oreenwich  streets,  on  the  ground  that  the  mode  in 
which  they  now  use  those  streets,  between  Laight  and  Liberty 
streets,  must,  in  that  event,  be  discontinued ;  and  that  such  dis- 
continuance will  lessen  the  rent  and  impair  the  value  of  their 
lots.  The  only  injury  to  their  stores  and  lots  which  they  point 
out  is,  that  the  rail  road  will  produce  a  difficulty  of  ^^  backing 
up^  carts  against  the  curb  stone  as  usual.  The  evidence  shows 
that  butchers,  cartmen,  and  others  in  that  vicinity,  now  keep 
their  horses  and  carts  backed  against  the  side  walks,  and  other-' 
wise  standing  idle  and  unemployed  a  large  portion  of  the  day ; 
and  that  most  of  the  dealers  there  occupy  parts  of  the  street  aa 
places  of  deposit  and  sale  for  their  goods.  No  grievance  to  the 
plaintifi  can  arise  from  the  suppression  of  these  practices.  The 
practices,  so  profitable  to  the  plaintiffs,  by  which  Washington 
and  Greenwich  streets  are  diverted  from  the  public  use  ^  high- 
ways, and  converted  into  additions  to  the  stores  of  the  dealers 
therein,  or  places  of  deposit  for  their  carts  and  of  rest  for  their 
liorses,  are  indictable  as  misdemeanors.  Their  forcible  sup-^ 
pression,  however  unprofitable  to  the  plaintiffs,  will  be  the  abate- 
ment of  a  public  nuisance  and  a  highly  meritorious  act.  (14 
Conn.  R.  818.)  To  establish  this  position,  we  refer  to  the  fol- 
lowing cases :  Res  v.  CrasSj  (8  Camp.  226 ;)  Rex  v.  Jbite^,  {Id* 
280 ;)  The  King  v.  Rueeell,  (6  Ea»i,  427 ;)  Rex  v.  Carlile, 
(6  Car.  4*  P.  686;)  Davaetm  v.  Payfie,  (2H.  Black.  529;) 
2  SmUl^s  Lead.  Com,  90,  4  Law  Lib. ;  Fowler  v.  Saundere, 
{Oro.  Jbc  446.)  All  this  doctrine  is  fully  confirmed  by  tiie 
Mpreme  court  of  this  state  in  The  People  v.  Cunningham^  (1 
ToL.  XXTT.  .66 
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I>flM<0»  691)    See  tlio  Bumkam  y.  HdMein,  (14  Omm  JR. 
817,  818.) 

In  vespeot  lo  riyertf,  which  ere  pablio  hi^wftje,  this  same 
^pMetien  bee  nndergooe  diecnaeion,  and  led  to  e  very  iartniet* 
ive  oonfliol  of  jndieiil  opinion  in  England*  The  dootarine  which 
iltiaiately  prereiled  was,  that  a  pnblie  highway  was  for  jkim- 
ing  and  nprnstiufg^f  and  that  no  obatraeiion  or  dimiimtion, 
howe?er  lUgfat)  of  ile  oapaoity  for  that  identical  nse,  eoold  be 
tolerated)  eten  though  each  obetniotion  was  beneficial  to  the 
pnblie  *t  e/Aer  respeeto.  (Sm  ThM  Kingr  r.  RmsM  et  al^  6 
B.^0r^.6%fk  Sespuhliea  Y.  OaUwU^lDallM,  150;  Ace. 
UClMn.R.S2B.  TkB  King  y.  Ward,  i  Ad.  i^  BUi9,  d»L) 
It  thelrefixre  seems  that»  at  conuoaon  law,  a  public  highway, 
whether  a  riyw  or  a  street^  cannot  lawfhliy  be  appropriated  to 
any  pritate  nse  on  any  consideration  whaterwr,  nor  in  any  way 
intwfered  with  by  private  anihority,  eyen  for  a  pnblio  nae^  un« 
less  indeed  by  some  act  which  fiMilitates  passage  and  repassage. 
Of  eoorse,  the  legislatnre  may  yary  the  nse;  but  that  is  only 
beoanse  it  has  power  to  change  the  kmo*  {King  y.  Phim,  4  A 
4*  Ad.  80,  eiMl  of  ca$e.)  The  plaintiffii  claim,  howeyer,  thai 
eren  if  they  haye  not  the  fee  of  the  street,  yet  that  in  yirtne  of 
their  frontage  npon  the  street,  an  interest  in  the  street^  in  the 
mlnre  of  a  priyate  way,  is  an  incorporeal  hereditament  apper* 
tainittg  to  theif  lots ;  and  that,  if  the  rail  road  shonld  be  a 
nikanee,  it  woald  be  an  intenmption  or  inyasaon  of  snch  frvnUe 
right  We  concede  that  there  may  be  a  priyate  interest  of  this 
kind  m  a  public  street  But  it  is  a  yery  special  kind  of  inter- 
est ;  and  for  that  reason  it  requires  precise  proof.  (12  WsmL 
178.  li(rM.4-Gfr.484^892.)  It  cannot  be  infeired  from  the 
mere  fiust  of  proximity;  and  no  attempt  whatever  has  been  made 
to  prove  it  That  the  owner  of  land  adjoining  a  public  hi^ 
way  has  some  interest  therein^  hmto^  ky  return  rfkis  |»ror- 
imUjh  ii  n  vulgar  error  which  has  been  extensiyely  prevalent 
(1 0mm.  R.  148^  147.)  It  was  distinotly  broiigM  to  Hie  tes^ 
and  condemned  as  a  heresy,  by  the  oourtof  last  resort  in  ChM 
t-TkeBrnkenltiver  A  R.OKi2SeUm,6a.)  Wehave 
abeedy  shown  the  strict  legal  auilogy  which  eiiiti  beiwieen 
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No  doetrine  it  more  firmly  Mtded  ttpon  antliority  tbaa  thati' 
fer  a  imblic  irautaiiee,  the  goremment  alone  oan  ]NKNMe«le» 
Many  attihoritf  ee  irill  be  cited  to  that  eflfeot  We  will  offer  a 
few  in  this  eonnectioD,  beeanse  their  peculiar  onminstaQoee 
^Te  them  a  bearing  on  the  qnestion  immediately  before  Ql^ 
In  each  of  the  feUowing  caeca  it  ie  aaid  that  thoee  who  do  not 
anffer  by  a  Tiolation  of  law,  otherwise  than  aa  member9  of  the 
oommnnity,  cannot  maintain  any  remedial  action*  {Harkns^i 
T.  Waldo, com.,  26 Maine  R.  866.  Clerkr.  Sapbroak,  ilOonn. 
ML  896,  7.  Smith  r.  Bostm^  7  OumIu  266.  Moitnivemim  n 
Du9cucket,  2  Carter's  huL  Rep,  688.  Sutherbmd  ▼.  JouJcmm, 
SO  Mame  R.  466.)  If  a  public  nnieance  worka  piivafte  injury 
to  a  partienlar  person,  that  person  may  have  a  remedy  by  prir- 
Tnte  action  for  damages,  and  in  a  proper  case  may  hftTC  an 
injunction*  This  we  admit  nnqnalifiedly ;  bnt  the  qwesticn  rm- 
mains,  what  effect  of  a  public  nnisance  in  the  hi^way  will,  in 
judgment  of  law,  work  a  private  injury  to  an  adjanent  lot 
owner.  A  noisome  odor  issuing  from  a  nuisance,  placed  in  the 
public  highway,  will  have  this  effect,  because  it  is  not  confined 
to  the  public  property,  tis.  the  highway.  It  pervades  the  sui^ 
rounding  atmosphere,  enters  the  adjacent  prenuses,  and  either 
endangers  health  or  disturbs  the  comfort  of  those  dwellmg 
therein.  (6  Barb.  86,  and  eases  cited.)  A  noise  upon  the  pub* 
fie  highway,  in  like  manner,  penetrates  the  promisee  adjoining 
and  disturbs  the  occupant  {Id.  87,  and  cases  cited.)  Prpbft^ 
bly  these  are  the  only  instances  in  which  a  nuisance  in  the 
public  highway  can  work  a  particular  injury  to  a  private  individ^ 
ual  merdff  in  virtne  of  his  proximity^  And,  in  these  cases, 
uctual  contiguity  of  the  lot  and  the  highway  is  net  materiaL  It  is 
enough  fliat  the  lot,  whose  owner  complains,  lies  near  enough  to 
Ae  nuisance  to  be  specially  affected  by  it*  (  WhitJiM  v.  Bi^ 
gersj  S6  iMtM.  R.  87.)  The  only  other  cases  in  which  n  pri- 
vate injury  may  result  firom  a  nuisance  in  a  highwuy,  are  these 
where  Ae  actual  passage  is  thereby  interfered  with.  For  ift> 
,  tf  an  4>8trwtisn  oanae  eaa  te  feU  and  i^iuni  his  peiffcih 
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or  break  his  carriage,  or  injure  his  horse,  a  speoial  actioii  lies* 
If.  by  means  of  an  impediment  on  a  pablic  highway,  a  man  is 
arrested  in  his  progress  over  it,  and  pat  to  expense,  this  is  a 
speoial  damage  for  which  a  private  action  will  lie.  See  in  point 
the  able  opinion  of  Oh.  J.  Sbaw  in  Smith  v.  BoaUrn^  (7  Ouah, 
265.)  See  the  observations  of  the  supreme  court  of  Oonnectieat 
precisely  in  the  same  tenor  in  17  Conn,  R.  876,  point  2.  See 
also  Ro8e  v.  MSles,  (4  Mavle  ^  Sel.  104 ;)  Pierce  r.  Dart,  (7 
Chwenj  611 ;)  Dougherty  v.  BwUing,  (1  Sandf.  S.  C.  R.  4.) 
It  will  be  seen  that  these  cases  of  special  damage  which  en- 
title one  to  an  action  are  all  cases  of  actual  injury,  and  that 
they  all  «rise  in  the  exercise  of  the  common  right  of  passage 
which  belongs  equally  to  every  citizen,  and  which  is,  in  no  re* 
.speot,  peculiar  to  the  adjacent  proprietor.  The  right  of  action 
for  such  an  injuVy  is  no  lees  perfect  because  the  plaintiff  resides^ 
or  because  his  only  property  lies,  100  miles  distant  from  the 
hcue  in  quo  ;  nor  is  it  the  more  perfect  because  he  happens  to 
own  an  adjoining  lot.  The  gravamefk  of  bis  complaint — its 
whole  essence — is,  that  he  bad  a  right  of  passage,  was  hindered 
from  using  it,  and  thereby  suffered  a  special  injury.  It  is  quite 
clear  that,  in  some  cases,  a  lot  holder  may  have  rare  occasion  to 
use  an  adjoining  street.  He  may  own  no  horse  or  carriage^ 
nor  be  resorted  unto  by  those  who  do.  A  couple  of  feet  in  the 
footpath  may  be  all  he  needs,  whilst  all  his  neighbors  in  an  a4^ 
joining  cross  street  may  have  hourly  occasion  to  pass  his  dow 
with  their  horses  and  carriages.  In  such  a  case  an  obstruction 
in  the  cart  way  would  be  no  injury  to  him,  and  a  great  injury 
to  them.  Yet  it  would  be  no  private  cause  of  action  for  either, 
so  long  as  the  injury  was  merely  in  contemplation.  These  con- 
siderations— and  they  might  be  illustrated  to  any  length — show 
that  proximity  of  landed  property  to  the  locus  in  quo  does 
not  enter  into  the  question,  what  is  a  private  injury  from  oji 
obstruction  in  the  public  highway,  which  will  give  an  individual 
a  right  of  action.  It  will  be  seen,  therefore,  that  in  case  of  a 
nuisance  by  obstruction  of  a  public  highway,  a  private  person 
can  have  no  acticm,  except  for  an  actual  injury  received.  The 
mere  ^pfvehsusiott  that  a  pcivate  inyerj  may  be  xeoeiTed  bj 
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one  who  thiiiks  himself  more  likely  to  suffer  prejudice  thaa 
others,  affords  no  foundation  for  .an  appeal  to  the  preventiye 
justice  of  equity.  {Irtoin  v.  Dixmij  9  How.  U.  S.  22.,  foot  of 
page  27,  28.)  An  bjunction  cannot  be  allowed  to  prevent  aa 
obatmetion  in  a  highway  on  the  apprehension  that  the  plaintiff 
may  happen  to  desire  to  pass,  and  may  possibly  be  impeded. 
(A?toft.  8  Aik.  760.)  It  is  not  allowable  to  mount  conjecture 
upon  conjecture  in  this  way. 

A  single  dedsion  of  Ohancellor  Kent  has  been  cited  in  sup* 
port  of  the  doctrine  that  an  adjacent  lot  owner  may  have  a 
private  action  to  restrain  an  obstruction  of  the  street  on  which 
he  frcmts.  He  says :  "  The  obstruction  was  not  only  a  common 
und  public  nikisauce,  but  worked  a  apodal  injury  to  the  plains 
tifb."  {Cormng  v.  Lowerre,  6  John.  Ch.  R.  489.)  Although 
this  decision  was  made  by  8,n  eminent  judge,  it  was  made  upon 
an  ex  parte  argument,  and  therefore  it  is  of  little  weight  as 
authority.  It  may  be  also  that  the  bill  contained  some  special 
fiiets  not  stated  in  Mr.  Johnson's  very  brief  report.  If  the 
learned  chancellor  intended  to  affirm  that  mere  contiguity  to  a 
highway  gave  to  a  lot  holder  a  private  interest  in  the  road  dis^ 
tinct  from  that  of  the  public,  his  decision  was  inconsistent  with 
that  of  Chief  Justice  Shaw  in  7  Cuaking^  255,  and  with  Jadc^ 
jon  V.  Ehihaway^  (15  John.  M*lj)  and  was  overruled  by  Lan^ 
mng  V.  SmUhj  (8  Omen,  148  to  150 ;  4  Wend.  19  to  24,)  and 
again  by  GhmU  v.  Hudeon  River  R.  R.  Co.  (2  SeU.  541.) 
The  pretense  that  an  adjacent  proprietor  suffers,  in  judgment 
of  law,  any  special  injury  from  the  mere  existence  of  an  ob- 
atmetion to  a  highway,  is  also  well  answered  by  the  supreme 
court  of  a  sister  state,  in  Seelejf  v.  Biehop^  (19  Conn.  R.  185.) 

We  now  proceed  to  the  second  set  of  objections  presented  by 
the  plaintiffii.  They  assert :  Ist.  That  this  rail  road  will  be  a 
jnMie  nuisance.  2d.  That,  in  establishing  this  rail  road,  the 
corporation  was  guilty  of  an  usurpation  of  powers  not  vested 
in  it,  because  it  has  thereby  "  attempted  to  grant  powers,  privi- 
leges and  immunities  of  a  public  nature,  which  cannot  lawfully 
ho  ezereifled  without  the  authority  of  the  legislature  f  because 
^it  has  attempted  to  Knit  and  abridge  the  fuMre  ezeidie  of  i«i 
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own  legislmtm  powers  overtwoof  tlio  prindpftl  stfoote  and  most 
importoat  thoroogh&rof  of  the  city ;"  beeanae  it  has  thereby 
attempted  "  to  usarp  the  power  of  the  major  to  lieenae  oarriagea, 
or  to  compel  him  to  give  liceaoes  against  his  will ;"  and  beoaaae 
it  haa  attempted  "  to  absolye  the  grantees  from  tho  obligation'' 
to  torn  their  carriages  to  the  right  when  meeting  otner  cap- 
riages, ''  which  is  imposed  npon  them  by  a  statute  of  this  st«ta.* 
8d.  That  the  corporation,  in  making  the  grant  in  qnestkn,  was 
gnilty  of  a  breach  ci  its  public  trust  and  duty  in  not  aooepiing 
the  offer  of  LyncE  and  his  two  associates  to  pay  f40  per  ammm 
fer  each  oar,  and  to  charge  each  passenger  only  three  contUi  i^ 
stead  of  the  defiondants'  proposal,  whidi  was  to  pay  $30  per 
annum  for  each  car,  charging  passengers  fi?e  cents.  4tli.  Thai 
the  corporation  exercised  its  powers  in  an  irregular  manner  and 
in  violation  of  the  statutes  enacted  for  its  goremment,  in  the 
following  particulars,  Tii.  that  the  grant  being  in  itself  so  for 
as  the  corporation  was  concerned,  a  complete  and  perfect  con* 
tracts  was  not  a  legisktiTe  act,  and  consequently  not  within  the 
*^  legisladTC  power*'  of  the  common  council ;  and  if  it  was  wiAp* 
in  Budi  power,  then  that  the  aldermen  in  offioe  in  1868  oouU 
not  lawfully  act  upon  and  confirm  a  resolution  passed  by  the 
assistants  of  the  year  prerious ;  that  the  grant  was  subatan* 
tiallya  contract  to  perform  work  for  the  corporataon,  whiek 
could  only  be  made  by  an  executiTe  department,  and  which  the 
common  council  was  prohibited  from  making  by  the  amended  diai^ 
ter  of  1848,  i  28 ;  that  it  was  an  attempt  to  sell  a  fraachise 
and  property  of  the  corporation  otherwise  than  ^'  at  aoeticii  and 
to  the  highest  bidder,''  contrary  to  die  amended  ehmrter  of  186^ 
I  7 ;  and,  lastly,  that  the  rail  road  would  be  a  partioolar  and  «»> 
elusive  use  of  streets  of  which  ^  all  citisene  were  entitled  to  a 
free  and  common  use.^  This  formidable  list  of  objections  is 
taken  from  the  plain  tiffs'  printed  points.  We  havo  thns  grouped 
them  under  one  head,  because  they  all  go  upon  some  alleged 
violation  of  a  public  duty-HMme  alleged  usurpation  cf  powers 
not  granted,  or  illegal  exercise  of  them.  All  these  hemg  mai* 
ters  with  whidi  no  private  individual  haa  %vj  coMwn,  aid 
which  the  slate  alone  can  complain  ci,  we  wish  to  prsaent  pre* 
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iMunaiilj  oar  proiest  •gainst  their  baiag  notioed,  or  at  all  con- 
sideroi  ia  this  oase.  Until  very  reeently  it  was  part  of  the 
Af  Bj  Qat  ike  law — and  every  where  beyond  this  district  it 
is  still  90— thai  no  prwaie  aetian  can  be  maintained  by  an  indi* 
vidaalfiir  a  pablie  offense,  or  any  wrong  against  the  state, 
Pnblie  nuisances  were  subject  to  indictment ;  and,  in  aid  of 
the  courts  of  laW|  equity j  at  the  snit  of  the  government,  woold 
grant  injunctions  to  restrain  them.  Usorpations  <tf  powers  or 
fianddses  by  corporations  ax  individnals,  were  subject  to  the 
juiisdictiQn  of  the  king's  bench  or  supreme  court  by  prohibit 
iicn  or  quo  wamnto,  or  information  in  the  nature  of  a  qno 
varranla  Equity  might,  perhaps,  lend  its  auxiliary  remedies, 
if  needed,  even  in  sudi  cases,  Breachea  of  ptMie  trusts  by 
CQgporatiops,  or  public  bodies,  <ff  functionaries,  might  be  re* 
strained  and  corrected  by  equitable  action  prosecuted  by  the 
state,  in  its  own  name^  or  by  its  attorney  general.  Had  this 
still  continued  to  be,  as  is  said  in  19  Cbm.  R.  186,  "^  too  fi^ 
auliar  to  require  a  reference  to  authorities,"  our  argument 
mii^t  end  here.  But  we  are  toU  that  any  one  who  pays  taxes 
may  arraign  tiie  nnmioipal  authorities  at  the  bar  of  the  civil 
covrts  for  each  and  every  of  their  acts  affecting  the  public  inter* 
eats,  in  a  civil  suit,  and  compel  them  to  justify  their  motives,  as 
well  asthe  eipedieney  and  the  strict  legal  regularity  of  all  their 
proceedings.  But  that  this  doctrine  has  been  sanctioned  in 
Mfjtk  places,  it  might  be  treated  with  lerity.  We  proceed  to 
ahow  how  it  nmo  stands  upon  authority.  The  notion  that  a  tax 
payer,  as  jmc&,  could  file  a  bill  in  equity,  or  maintain  any  suit 
against  a  municipal  ccnrporation  or  its  grantees,  for  misuser 
of  its  powers,  excess  of  authority,  or  other  violation  of  its 
pnUicduty,  was  first  presented  to  this  court  in  1847.  {Aid^ 
rJonee  v,  7^  3fayor,  1  Bath.  &  C.  R.  19.)  The  case  was 
heard,  ex  p^rUj  at  qiecial  term,  on  a  bill  taken  pro  amfeeeo. 
Bdmonds,  J.,  doubted  the  jurisdiction ;  but,  me  there  vae  ne 
defeneej  he  dediiied  to  dismiss  the  suit,  ^^  9nero  metu/'  as  he 
expressed  it.  The  pdnt  was  distinctiy  presented  to  this  ceort^ 
at  ageswal  term  held  beibre  Bdwards,  Roosevelt  end  IfitciieUi 
Ja.    Tfaa  fiiul  expressed  tiie  opinion  ihaft  a  Isx  payer  eonU 
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Biftiatain  the  aotion ;  the  second  conourred  in  ihe  general  rck 
tnlt ;  Mitchell,  J.,  dissented  from  the  result,  bnt  expressed  no 
opinion  on  this  point  {Christophers,  Hue  Mayor  ^c  1ft 
Barb.  671.)  The  qnestion  next  came  np  in  the  superior  ooort, 
on  the  aldermen's  contempt  proeedings  in  the  Broadway  rail« 
way  case.  (1  Duer^  475,  pwtt  third.)  Mr.  J.  Bosworth,  at 
p.  607,  expressed  an  opinion  against  the  right;  but  as  the 
plaintiffs  rested  their  case,  in  part,  on  an  alleged  injury  to  their 
prirate  property,  it  did  not  become  neeessary  then  to  decide  it* 
(See  obeervatione  cf  Duer^  /.,  in  2  jDuer,  664,  666.)  In  l^lr 
hau  V.  Sharp,  (16  Barb.  219,)  Edwards,  J.,  adhered  to  his 
former  opinion;  Strong,  J.,  said  nothing  on  the  point;  Morris,  J«, 
who  had  himself,  as  counsel  for  the  plaintiff*^  argued  the  Ohristo- 
pher  case  in  18  Barb.  567,  while  he  dissented-from  the  decisiony 
observed  silence  on  this  particular  point.  In  De  Baun  ▼.  The 
Mayor,  (16  jBorb.  89S,)  Mitchell,  J.,  declined  as  in  the  Chris- 
topher case  to  express  his  opinion,  but  treated  the  question  as 
settled  upon  authority  in  this  district  Judge  Roosevelt,  at 
p.  401,  admits  it  to  be  a  new  praetiee  to  allow  a  tax  payer  to  sue. 
But  he  had  allowed  the  injunction  in  the  Ohristopber  case,  and 
he  disposed  of  the  want  of  precedent,  as  follows :  '^  The  whole 
history  of  the  common  law  is  a  history  of  unheard  ^  proceed* 
ings.  Its  leading  principle,  and  its  chief  recommendation,  are 
its  power  of  adapting  itself  to  the  ever-varying  changes  of  so- 
ciety ;  and,  if  unheard  of  grievances  arise,  unheard  of  reme- 
dies, if  necessary,  may  be  applied."  The  last  mentioned  case 
was  heard  before  Jive  judges.  Two  of  them,  Edmonds  and 
Morris,  Js.,  dissented.  Where  the  majority  is  slender,  the 
authoritative  force  of  a  decision  is  lessened.  {Per  Marehall, 
Ch.  J.J  4  Cranchy  876.)  Morris,  J.,  at  p.  411,  strongly  and  de- 
eidedly  holds  that  a  tax  payer,  as  such,  cannot  maintain  a  suit 
to  restrain  corporate  abuse  of  power  in  a  Hreet  ease,  He  says : 
''  The  point  presented  that  a  private  citisen  cannot  institute 
proceedings  against  a  municipal  corporation  to  restrain  exeess 
of  jurisdiction,  but  that  such  suit  must  be  instituted  by  the 
attorney  general,  is  well  taken."  Harris,  J.,  in  Milkau  v 
Sharp,  (17  Barb.  445,)  avoids  tiie  pointy  and  puts  tiie  case  on 
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the  ground  that  the  illegality  of  the  act^  coapled  with  the  oon- 
sequential  injury  to  the  plaintiffs'  private  property,  gives  them 
a  right  of  action.  He  was  probably  quite  mistaken  in  suppos- 
ing that,  upon  the  proofs  before  him,  the  plaintiffs  had  shown 
any  private  injury.  That,  however,  is  not  material  to  the 
present  inquiry.  The  Broadway  rail  road  case  was  brought  to 
a  final  hearing  in  the  superior  court,  before  Duer,  J.  He  held 
that  the  plaintiffs  had  established  no  private  injury  to  them- 
selves ;  and  it  then  became  of  vital  importance  to  determine 
whether,  as  tax  payers,  they  could  maintain  an  action  for  the 
supposed  public  injury.  He  directed  the  question  to  be  re- 
argued, and  after  the  re-argument,  in  a  very  able  and  conclu- 
sive opinion,  he  held  that  the  state  alone,  by  its  attorney  gen- 
eral, eould  maintain  the  action.  {Davis  ^  Palmer  v.  Mayor^ 
2  Duer,  664.)  The  plaintiffs  acquiesced  in  this  decision.  The 
result  of  this  review  is  as  follows:  Edwards  and  Roosevelt  Js., 
have  held  that  a  tax  payer  may  sue.  It  is  possible  that  Mitch-* 
ell  and  Strong,  Js.,  may  be  regarded  as  having,  to  some  extent^ 
acquiesced.  On  the  other  hand,  Edmonds,  Morris,  Bosworth 
and  Duer,  Js.,  have  expressly  and  distinctly  held  the  contrary. 
Voices  appear  to  be  about  equal.  The  judgment  of  the  su« 
perior  court  is  last,  and  is  adverse  to  the  right  claimed.  We 
submit  that  the  review  in  2  Diier,  664,  of  the  Christopher  case, 
in  this  court,  is  most  satisfactory.  (2  Sandf.  S,  C  R.  52,  and 
10  Haw.  Pr.  R.  528.)  Judge  Duer  reposes  on  the  English 
cases ;  but  there  are  also  very  controling  authorities  on  this 
side  of  the  Atlantic  which  fully  support  his  conclusion.  {Bev- 
eridge  v.  Lacey,  3  Rand,  68.  Seeley  v.  Bishop,  19  Conn.  R. 
185.  aSrien  v.  Norwich  and  Worcester  R.  R.  Co.  17  id.  876. 
14  id.  578,  579.  State  v.  The  Corporation  of  Mobiie,  5  Por- 
ter's R.  812,  818,  298.)  To  which  we  add,  as  a  conclusive 
authority,  the  judgment  of  the  supreme  court  of  the  United 
States  directly  on  the  point  {City  of  Georgetown  v.  The 
Alexandria  Canal  Co.  12  Peters,  98,  99,  100.)  In  that  cas^ 
it  was  expressly  decided  that  a  city  corporation,  or  all  the 
eiHscens  thereof  united,  in  their  individual  capacities,  could 
not  maintain  an  action  for  the  obstruction  of  a  public  highr 
Vol.  XXTL  57 
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way  therein.  *^  The  complainants,"  says  the  court  ^  must,  ae 
in  the  case  of  private  persons,  to  maintain  their  position  in 
a  coart  of  equity  for  relief  against  a  public  nuisance,  ha?e  aver* 
red  and  prwed  that  they  were  the  owners  of  property  liable 
to  be  affected  by  the  nuisance,  and  that,  in  point  of  faci^  it 
was  so  affected,  so  that  they  had  thereby  suffered  a  special 
damage."  We  submit,  on  this  review  of  the  authorities,  that 
the  weight  of  judicial  opinion,  even  in  this  district,  is  now 
against  the  plaintiffs  on  this  point.  And,  as  a  consequence,  the 
plaintiffs  must  &il,  unless  they  have  established  that  the  con- 
struction of  this  rail  road  would  work  an  injury  to  some  pri- 
vate right  of  property  vested  in  them.  If  it  tends  to  create  a 
public  nuisance — if  it  involves  an  usurpation  of  powers,  an  ir- 
regular exercise  of  them,  or  the  breach  of  a  public  trust  on 
the  part  of  the  corporation — the  state  alone  can  complain.  It 
was  suggested  that  if  this  point  should  be  ruled  against  the 
plaintiffs,  they  ought  to  be  allowed  to  amend.  This  is  a  very 
singular  proposition.  Where  a  party,  having  no  right  of  action 
whatever,  succeeds  in  raising  a  doubt,  whether  somebody  else 
may  not  have  a  right,  the  true  course  to  be  pursued  would 
seem  to  be  very  clear.  Let  him  who  has  the  right  bring  his 
action  if  he  will,  or  acquiesce,  if  he  pleases.  What  right  has  a 
stranger  to  interfere  between  the  trespasser  and  the  trespassed 
against?  (14  Illinois  R.  446.)  This  is  not  the  case  of  a 
party  having  a  right  of  action,  whose  suit  is  incapable  of  being 
fairly  demded  without  the  presence  of  other  parties,  and  who  is, 
therefore,  allowed  to  make  it  perfect  by  introducing  such  par- 
ties. (4  Petere  V.  S.  R.  202.  Reid  v.  Vmiderheydeu,  5 
Cowenf  783.)  It  is  not  a  defect  of  parties,  but  a  defect  of  any 
right  in  the  plaintiff  to  sue  at  all.  After  introducing  the  state, 
or  the  attorney  general,  as  plaintiff,  the  action  would  be  dismiss- 
ed as  to  the  present  plaintiffs ;  for,  conceding  it  to  be  true  that  a 
public  and  a  private  injury  may  be  prosecuted  in  a  joint  action 
by  the  state  and  an  individual,  here  there  is  no  private  injury, 
and  consequently  no  title  of  any  kind  in  these  plaintiffs.  The 
state  can  sue  whenever  it  pleases ;  it  may  waive  complaining 
altogether.    It  belongs  to  the  executive  department  to  determine 
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irhen  to  sue,  how  to  sue,  and  whether  to  sue  at  all,  unless  qubk 
ened  by  a  legislative  mandate.  (14  lUin&U  R.  446.)  Has  the 
jndieiary  any  authority  to  pash  it  on  to  its  datyl  Has  a  man* 
damas  ever  been  allowed  in  each  a  case  ?  We  must  admit  that 
the  superior  court,  when  deciding  against  the  plaintiffs  in  the 
Broadway  rail  road  case,  gave  leave  to  amend  by  bringing  in 
the  attorney  general  as  a  plaintiff.  (2  Duer^  670.)  Bat  this 
is  a  single  decision  of  a  single  judge,  and  appears  to  have  been 
made  without  argument ;  and  when  it  is  considered  how  reluctant 
the  judge  must  naturally  have  been  to  dismiss  the  complaint 
as  groundless,  after  having  committed  the  whole  corporation 
for  its  contempt  in  disobeying  the  injunction,  this  novelty 
is  not  to  be  wondered  at.  Chancellor  Kent  says  that  there  is 
a  description  of  c^ses  which  "  make  bad  precedents  ;  they  ex- 
cite the  passions,  and  seduce  the  judgment."  (12  John.  58.) 
Perhaps  this  was  one  of  them.  ^  Bad  precedents^  should  be 
forgotten,  not  followed.  This  looking  into  the  influences  which 
may  have  disturbed  the  judicial  mind,  is  sanctioned  by  the  su- 
preme court  of  the  United  States  in  10  PeterSj  265,  266.  It 
finds  some  warrant  in  the  recent  most  elaborate  and  judicious 
opinion  of  the  superior  court  itself,  pronounced  by  Duer,  J.,  in 
Woolsey  v.  Juddy  (11  Haw.  Pr.  R.  67.)  But  if  (all  argument 
and  authority  to  the  contrary  notwithstanding)  Messrs.  Wet- 
more,  Stuart  and  Hoppock,  as  tax  payers,  on  the  strength  of 
certain  precedents  in  this  district,  are  to  be  permitted  to  pros- 
ecute on  behalf  of  the  people  of  the  state,  then  we  say  that,  on 
the  merits,  the  people  have  no  cause  of  action. 

We  deny  that  this  rail  road  will  be  a  public  nuisance.  A 
modem  city  rail  road  is  manifestly,  in  its  own  nature,  only  a 
particular  method  of  paving,  or  forming  a  way,  and  transporting 
carriages  over  it.  It  is  not  necessarily  exclusive,  any  more 
than  the  use  of  the  street  by  a  coach  and  six,  or  the  division 
of  roads  into  cart  way  and  side  walk.  The  latter  absolutely 
excludes  all  vehicles,  and  even  horses,  from  a  part  of  the  road 
over  which,  but  for  such  division,  they  might  lawfully  pass. 
The  nuls  may  be  laid,  and  the  propelling  power  used,  upon  a 
road  of  given  width,  in  such  a  sianner  as  to  render  any  other 
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QBe  of  the  rood  impracticable.  Perhaps,  in  point  of  &ct|  etrnn* 
tiy  rail  roads  are  generally  so  constructed  and  condacted.  Bat| 
on  the  other  hand>  it  is  believed  that,  in  the  establishment  of 
rail  road  transportation  upon  a  highway,  the  rails  may  be  so  liud, 
the  power  so  applied,  and  every  attending  incident  of  the  ope- 
ration so  managed,  as  not  to  preclade  any  class  of  persons  or 
useful  vehicles  from  their  accustomed  privileges.  If  so^  the 
rail  car  and  motive  power  are  mere  modifications  of  the  pre- 
existing use,  or  the  introductipn  of  a  new  method  of  accomplish- 
ing the  precise  object  of  the  highway,  viz.  the  transportation 
of  persons  and  property.  Consequently  it  cannot  be  a  pr&posi- 
tiofi  of  law  that  the  establishment  of  a  rail  road  in  a  highway 
is,  per  «e,  a  diversion  of  the  way  to  a  new  and  exclusive  use. 
Whether  it  is  so  or  not,  depends  upon  matter  of  fad.  A  con- 
sideration of  these  incontrovertible  positjpns  will  readily  account 
for,  and  reconcile  with  principle,  most,  if  not  all,  of  the  conflietittg 
decisions  and  dicta  to  be  found  in  the  books  touching  the  char- 
acter of  rail  roads.  Some  of  the  anti  rail  road  cases,  as  they  may 
be  called,  deserve  a  passing  notice.  Judge  Gridley,  in  Benedict 
V.  OoUy  (8  Barb,  465,)  whilst  favoring  the  new  device  of  a  plank 
road,  which  many  people  abominate,  says,  "  A  rail  road  is,  in  no 
sense,  a  public  highway.  The  nature  of  the  road  forbids  its 
use  by  the  public  in  common  with  the  company."  For  this  obi- 
ter dictum,  he  vouches  three  New  York  cases.  If  they  coun- 
tenance it,  they  are  borne  down  by  a  great  weight  of  authority. 
The  Seneca  Road  Co.  v.  Aub.  and  Rock,  R.  R.  Co.  (5  HiU,  170,) 
is  the  first.  There  it  was  held  that  a  rail  road  company  could 
'not  use  a  turnpike  without  making  compensation  to  the  turn- 
pike company.  But  the  decision  is  not  relevant  to  the  point 
under  discussion.  A  turnpike  road  is  not  a  common  highway. 
It  is  ^'  the  company's  own,  and  no  person  witboi^t  their  consent 
can  lawfully  use,  incumber,  or  otherwise  interfere  with  it  in 
any  way,  except  as  travelers,  on  the  terms  fixed  by  the  act  of 
incorporation."  The  decision  that  a  rail  road  company  could 
not  take  and  use  such  a  road  without  eompensaiion  was  a  ne- 
cessary result  of  these  facts.  The  next  case  cited  by  Judge 
Gridley,  is  Fletcher  v.  The  Auburn  and  Syraeuee  JR.  R^Qk 
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(25  Wend.  4/6%)  where  a  rail  road  company  was  held  liable  for 
injnry  to  adjacent  lands  resulting  from  the  lawful  use  of  its 
road.  The  case  deserves  little  notice  in  this  connection.  The 
court  treated  the  act  of  the  company  in  using  the  road  as  law- 
ful and  regular,  and  yet  held  that  ^'consequential  injury  to 
adjacent  owners"  gare  them  a  right  of  action.  It  is  not  said 
by  the  court  nor  alleged  in  the  declaration  that  the  plaintiff  had 
any  interest  in  the  road^  or  any  right  to  have  it  kept  at  any 
particular  grade  for  the  benefit  of  his  ^^  adjacent^  land,  or  that 
the  company  was  guilty  of  any  neglect  or  misconduct  of  any 
kind.  But  the  case  was  decided  on  demurrer^  and  the  declara^ 
tbn  may  have  contained  allegations  overlooked  by  the  reporter, 
and  deemed  by  the  court  to  show  a  title  which  the  company, 
by  raising  the  embankment,  had  invaded.  The  opinion  of  the 
court  of  appeals,  delivered  by  Bron9on,  J.,  in  RaddiJPs  Eafre 
V.  Mayor^  (4  Comst.  205,)  shows  that  this  case,  as  it  stands  in 
the  rep<»%  is  not  law.  Judge  Gridley  may  seem  to  be  support- 
ed by  The  First  Bap.  Ch.  in  Schenectady  v.  The  Schenectady 
and  Tray  R.  R.  Co.  (5  Barb.  86 ;  see  Reporter's  note,  6  id.  819.) 
This  was  an  action  against  a  rail  road  company  for  disturbing  a 
congregation  at  ditine  worship  on  Sunday,  by  the  noise  of  their 
cars,  engines,  whistles,  bells,  &c.  The  court  says :  *'  The  de- 
fendants, in  creating  that  disturbance,  were  engaged  in  unlauh 
Jill  business.  The  acts  of  which  the  plaintiffs  complain  were 
clearly  within  the  prohibition  of  the  statute  relating  to  the  ob- 
servance of  the  Christian  sabbath.  The  plaintiff  sustained  a 
pecuniary  injury  as  the  result  of  these  unlawful  acts  of  the  de- 
fendants. In  these  facts  I  find  all  the  elements  necessary  to 
maintain  the  action."  The  ground  on  which  the  court  went 
shows  the  decision  to  be  wholly  irrelevant  to  the  general  ques- 
tion. One  of  Judge  Gridley's  citations,  that  is  to  say,  The 
Trustees  of  the  Presbyterian  Society  in  Waterloo  v.  7%« 
Auburn  and  Rochester  Rail  Rail  Company^  (8  Hillj  568,)  is 
a  point  blank  decision  that  the  use  of  a  road  by  a  rail  road 
company's  cars  is  a  priv€Ue  user.  The  position  is  wholly 
irreooneileable  with  the  celebrated  resolution  of  the  court  of 
errors  in  18  Wend.  77.    No  notice  was  taken  of  the  leading 
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case  in  8  Dana,  308,  decided  and  published  but  three  years 
previously,  and  the  only  authority  cited  by  the  court  is  its  own 
recent  decision,  (25  Wend.  462,)  not  then  or  yet  OTerthrown  by 
the  opinion  in  4  Comst.  205.  We  do  not  add  to  this  list  of  anti 
rail  road  decisions  the  Broadway  case  of  Milhau  ▼.  Sharp^  (17 
Barb.  488,)  decided  by  Mr.  Justice  Harris  at  special  term ;  for 
he  expressly  decided  that  a  rail  road  in  a  city  street  is  not  a 
public  nuisance.  {Id.  444.)  And  he  virtually  admits  that  its 
establishment  would  invade  no  absolute  right  of  the  adjacent 
lot  owners,  since  he  puts  their  whole  title  to  relief  upon  the 
fitct  that  the  undertaking  was  illegal,  viz.  the  result  of  an  ille- 
gal relinquishment  by  the  corporation  of  its  power  over  the 
street.  {Id.  489.)  Any  inferences  unfavorable  to  the  general 
proposition  above  asserted,  which  might  possibly  be  drawn  from 
the  dicta  and  decisions  above  reviewed,  are  completely  counter- 
vailed by  an  overwhelming  weight  of  authority. 

From  the  line  of  judicial  decisions  to  which  we  shall  next  re* 
fer,  we  claim  the  following  propositions,  to  wit : 

1.  A  rail  road  in  the  public  streets  of  a  city  or  village  is  not, 
per  ecj  a  public  nuisance,  or  an  invasion  of  any  private  right 
vested  in  the  lot  owners  fronting  on  such  streets. 

2.  E?en  where  a  street  is  not  the  property  of  the  state  or  of 
the  municipality  granting  the  privilege  to  use  it  as  a  rail  road, 
and  the  fee  thereof  continues  in  the  individual  who  dedicated 
or  devoted  it  as  a  public  highway,  the  use  thereof  for  rails  and 
rail  cars,  with  the  assent  of  the  local  body  having  by  law  the 
regulation  of  highways,  is  consistent  with  the  dedication,  and 
neither  a  public  nor  a  private  wrong. 

8.  Municipal  corporations  without  any  known  exception  until 
the  act  of  April  4, 1854,  have  had  power  to  authorise  this  kind 
of  use  of  the  public  streets.  Acts  of  the  legislature  requiring 
their  assent  in  particular  cases  are  rather  to  be  regarded  as  re- 
cognitions of  a  pre-existing  right  and  manifestations  of  a  scru- 
pulous regard  thereto  on  the  part  of  the  legislature,  than  as 
grants  of  a  licensing  power.  (15  Barb.  207.)  The  deeisions  in 
support  of  these  three  points  are  so  nuraerous  and  so  controMgft 
that  we  will  refer  to  them  only  m  a  very  bmf  way. 
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The  Lexington  and  Ohio  R.  R.  Co.  v.  Applegaie,  (8  Dana^ 
290,)  first  raised  the  question  how  far  a  city  corporation  could 
aathoriso  a  rail  road  company  to  use  the  public  streets.  It 
contains  a  full  investigation  of  the  question^  on  the  general 
principles  of  the  common  law.  The  streets  of  Louisville,  Kj. 
were  of  such  a  nature  and  origin,  that  the  lot  owners  fronting 
thereon  had  in  the  same  "a  private  right  in  the  nature  of  an 
incorporeal  hereditament  legally  attached  to  their  contiguous 
ground,"  (p.  294,)  and  there  was  "  no  constitutional  authority 
for  discontinuing  any  one  of  the  streets,  without  making  just 
compensation'.'  to  such  lot  owners  for  the  damage  resulting 
therefrom  to  their  property.  (P.  295.)  The  rail  road  company 
was  incorporated  without  any  special  authority  to  use  streets  or 
highways,  or  any  reference  to  a  municipal  assent ;  it  was  left 
to  acquire  the  right  of  way  by  ad  quod  damnum  in  the  usual 
manner.  (P.  290.)  With  the  concurrence  of  the  corporation 
of  Louisville,  it  located  its  road  through  one  of  the  streets  of 
that  city,  and  ran  steam  carriages  over  the  same.  On  a  bill 
filed  by  numerous  lot  owners,  the  court  of  appeals,  in  an  able 
opinion,  affirmed  the  whole  of  the  doctrine  claimed  in  the  three 
points  last  above  stated.  {See  pp.  298, 302, 304, 805, 309.)  This 
was  in  1889.  In  1841  Chancellor  Walworth  decided  the  qase 
i^JSbmUtan  v.  7%c  New  York  and  Harlem  R.  R.  Co.  (9  Paige^ 
171.)  True,  he  went  into  no  reasoning  on  the  general  ques- 
tion, but  this  only  shows  how  clear  of  doubt  that  eminent  jurist 
eonsidered  it.  True  it  is,  the  charter  of  that  company  required, 
and  of  course  authorized,  the  assent  of  the  common  council ; 
(Laws  of  1881,  p.  328,  i  16;)  but  the  learned  chancellor  did 
not  regard  that  circumstance  as  sufficiently  important  even  to 
refe^  to  it.  The  question  was  again  reviewed  upon  principle  at 
the  New  York  general  term  in  1849,  before  Ex-Chancellor  Sam- 
uel Jones  as  presiding  justice,  who  exhausts  the  whole  subject 
in  a  lengthy  and  elaborate  judgment.  {Drake  v.  Hudson  R.  R. 
Co.  7  Barb.  524.  See  pp.  538,  545-548.)  His  associates  con- 
ennred  with  him ;  one  of  them,  Edwards,  J.,  delivered  a  well 
eonsidered  opinion.  {Id.  556.)  A  general  term  of  this  court, 
held  in  1848^  before  three  very  eminent  judges,  Cady,  WiUard 
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and  Hand,  Js.,  held  unhesitatingly  that  a  rail  road  establislied 
in  one  of  the  public  streets  of  a  city  was  not  objectionable*. 
{First  Bap.  Ch.  ^c.  v.  TAc  Utica  and  flch.  It  R.Co.Q  Barb. 
316.)  See  also  Judge  Strong's  opinion  to  the  same  effect  in 
Hentz  V.  Lmg  Island  R.  R.  Co.  (13  id,  656.)  The  whole  doc- 
trine of  the  leading  case  in  8  Dana,  above  cited,  was  reviewed, 
approved  and  applied  throughout  to  a  street  in  Albany,  at  a 
general  term  held  in  1851,  Harris,  J.  delivering  the  opinion  of 
the  court.  {Chapman  v.  Albany  and  Sdi,  R.  jR.  Co.  10  Barb. 
865.)  In  Adams  v.  T/ie  Saratoga  ^  Wash.  R.  R.  Co.  (11  id. 
450,)  Willard,  J.,  delivering  the  opinion  of  a  general  term,  says : 
"  To  allow  a  street  in  a  city  or  village  to  be  used  for  a  rail  road 
track,  either  upon  its  natural  surface,  or  by  tunneling,  is  not  a 
misappropriation  of  it,  provided  such  use  does  not  interfere  with 
the  free  and  unobstructed  use  of  it  by  the  public  as  a  highway 
for  passage  and  repassage."  That  was  a  tunnelmg  case.  The 
learned  judge  treats  the  temporary  interruption  during  the  pro- 
gress of  the  work  as  trivial  and  unimportant.  He  says :  ^  It 
was  not  shown  that  the  street  will  be  destroyed  or  materially 
injured  by  the  rail  road  and  tunnel,  after  they  shall  have  been 
completed.  It  is  a  matter  of  notoriety  that  rail  roads  pass 
through  all  our  great  cities  and  many  of  our  villages,  without 
essential  injury  to  the  right  of  passage  by  teams  or  persons. 
Individuals  residing  on  the  street  must  sustain  a  temporary  in- 
convenience during  the  progress  of  the  work;  but  for  this,  in 
the  absence  of  negligence  or  unskillfulness,  the  defendants  are 
not  responsible."  This  brings  us  down  to  the  dispute  between 
the  common  council  and  the  superior  court  of  this  city,  during 
what  Judge  Morris,  in  16  Barb.  411,  aptly  calls  the  "  the  inr 
junction  epidemie.^^  Even  the  cases  decided  during  that  period 
all  affirm  the  three  positions  above  stated.  {Milhau  v.  Sharp^ 
15  Barb,  per  Edwards,  P.  J.  208,  210,  211.  Per  Strong,  X 
221,  222.  Per  Morris,  J.  282.)  There  is  nothing  in  Judge 
Harris'  special  term  decision  on  the  trial  of  this  same  case, 
{Milhau  V.  Sharp,  17  id.  437,)  conflicting  with  these  doc- 
trines. He  put  his  decision  against  the  road  on  the  ground  of  a 
special  defect  which  he  imagined  to  exist  in  the  grant,  via.  that 
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being  irreyocable  for  a  term  of  years,  it  amounted  to  an  nnlaw- 
fill  surrender  or  transfer  by  the  municipal  body  of  its  corporate 
trust  and  duty  to  regulate  the  streets.  (Id.  439,  441.)  Mil- 
hau  y.  Sharp^  (15  Barb,  and  17  id.  437,)  is  the  Broadway 
rail  road  case  in  this  court;  the  history  of  its  mate  in  the  supe- 
rior court  will  be  found  in  1  Duery  451,  in  the  printed  case  on 
the  appeal  of  the  aldermen  to  the  court  of  appeals  against  the 
commitment  for  contempt,  and  in  Davis  v.  The  Mayor,  (2  Duer, 
664.)  See  same  case,  (11  N.  Y.  Legal  Obs.  359,)  and  Atfy 
Oen.  ex  rel.  Davis  et  al.  v.  The  Mayor  ^c.  (12  id.  17.)  On 
the  trial  Judge  Duer  decided,  1st  that  the  rail  road  was  not  a 
public  nuisance ;  and  2dly,  that  it  was  not  satisfactorily  proven 
to  be  an  unlawful  injury  to  any  private  interest  of  the  plaintiffs. 
(12  N.  Y.  Legal  Obs.  17.)  Therefore,  it  will  be  seen  that  even 
in  the  angry  excitement  of  that  day  and  case,  the  sound  doc- 
trines of  8  Dana  passed  through  the  fire  unscathed.  We 
next  come  to  a  case  beyond  the  region  of  that  excitement :  WU' 
liams  V.  The  N.  Y.  Cetitral  R.  R.  Co.  (18  Barb.  228,)  which 
was  decided  by  a  general  term  in  1854.  It  was  in  principle 
precisely  a  parallel  case  with  that  in  8  Dana,  and  the  decision 
is  to  the  same  effect.  It  is  perhaps  the  more  emphatic  from 
the  circumstance  that  the  street  in  question,  over  which  the 
rail  road  ran,  was  owned  in  fee  by  the  plaiutiff  and  others,  and 
had  been  by  them  voluntarily  and  gratuitously  dedicated  for  % 
publij  street  or  highway.  (18  Barb.  223,  283, 244,  5.)  See  also 
the  reasonings  of  Judge  Willard  in  11  id.  454.  We  have 
referred  to  the  case  in  8  Dana  as  the  leading  authority  on  this 
subject  We  have  done  so  because  it  was  the  first  ease  of  the 
fort  in  this  country ;  because  the  rationale  of  the  matter  is  so 
fully  gone  into ;  because  the  complainants  had  a  private  right 
<w  interest  in  the  street ;  and  because  the  case  is  free  from  any 
circumstance  on  which  ingenious  casuistry  could  found  a  di^ 
tinction  to  disparage  it  as  the  authoritative  enunciation  (^  a  gen- 
eral commcn  law  principle.  The  case  of  the  Harlem  rail  road 
in  New  York,  {9  Paige,  171,)  has  been  sometimes  impugned, 
because  the  legislature  had  expressly  sanctioned  an  application 
to  the  municipal  body  for  its  assent  {Latos  of  1881,  f».  82fi^ 
Vol.  XXIL  68 
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i  16.)  Like  obsenrations,  on  the  same  ground,  have  been  made 
in  reference  to  the  Hadson  River  rail  road  case,  (7  Barb.  536; 
Laws  of  1846,  p,  274,  { 4,)  and  perhaps  as  much  might  be 
said  in  respect  to  one  or  more  of  the  other  cases  in  this  state. 
But  the  case  in  8  Dana  is  free  from  this  feature,  and  so  is 
the  case  in  18  Barb,,  with  which  we  close  this  review. 

These  very  New  York  statutes  expressly  authorizing  rail 
roads  in  cities  are  legislative  declarations  of  the  law.  They 
prove  that  such  rail  roads  are  not  nuisances ;  for  ^'  that  which 
is  authorized  by  an  act  of  the  legislature  cannot  be  a  nuisance." 
{Per  Hand,  J.  6  Barb.  818.)  They  also  recognize  the  prin- 
ciple that  the  control  and  regulation  of  streets,  of  right  belongs 
to  the  municipal  government.  And  it  makes  nothing  against 
this  position  that  the  violence  of  the  rail  road  war  in  New  York, 
and  "  the  injunction  epidemic"  on  the  bench,  forced  the  legisla- 
ture to  terminate  both  by  that  very  strong  peace  measurej  the 
act  of  April  4th,  1854.     {Laws  of  1854,  p.  828.) 

We  next  insist  that  the  making  of  the  grant  in  question  was 
an  act  within  the  legal  competency  of  the  common  council.  The 
plaintiffs  assert  that  the  common  council  has  only  the  "  legislor 
tive  power*^  of  the  corporation,  and  so  far  they  are  undoubtedly 
correct.  They  assert  that  the  resolution  in  question  constitutes 
both  a  contract  and  a  grant ;  that  all  contracts  and  grants  are  ex- 
ecutive acts,  and  consequently  that  a  capacity  to  make  them  does 
not  vest  in  a  legal  entity,  which,  by  the  law  of  its  creation,  pos- 
sesses no  other  than  the  legislative  power.  It  is  not  necessary 
to  deny  that  the  resolutions,  when  accepted,  would  constitute  a 
grant  and  a  contract,  without  further  formality.  Chief  Justice 
Marshall,  in  Fletcher  v.  Peck,  (6  Cranch,  137,)  held  that  an 
act  of  the  legislature  of  Georgia,  passed  in  1795,  ^ran/tifS"  lands 
to  an  individual,  was  a  contract  executed.  Chief  Justice  Mar* 
shall,  delivering  the  opinion  of  the  court,  treats  it  as  an  unde- 
niable proposition  that  this  act  was  within  the  legislative  power, 
unless  expressly  restrained.  At  p.  128,  he  says :  "  The  only 
question  presiented  by  this  demurrer  for  the  consideration  of  the 
court  is,  did  the  then  constitution  of  the  state  of  Georgia  pro- 
hibit the  legislature  to  dispose  of  the  lands  which  were  the  sab* 
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ject  of  this  contract,  in  the  manner  stipulated  by  the  contract 
In  the  constitution  of  Georgia,  adopted  in  the  year  1789,  the 
court  can  perceive  no  restriction  on  the  legislative  power  nrhich 
inhibits  the  passage  of  the  act  of  1795.  The  court  cannot  say 
that  in  passing  that  act  the  legislature  has  transcended  its  pow* 
era  and  violated  the  constitution."  {See  KendaWs  case^  12  Pe- 
ters, 610.)  A  theoretical  reader  might  think  that  an  act  of 
this  kind  was  not  within  the  '^  legislative?^  power^  Indeed,  just 
such  a  philological  puzzle  on  the  import  of  the  word  "judicial" 
divided  our  court  of  errors  in  People  v.  Mayor.  (25  Wend.  63, 
64,)  and  considerably  embarraq,sed  another  high  court,  (21  Maine 
R,  555.)  But  both  courts  escaped  from  error,  and  affirmed  the 
sound  doctrine  that  we  must  construe  phrases  as  they  are  used 
in  the  practical  concerns  of  life.  It  is  a  fundamental  maxim  of 
all  free  governments,  that  the  three  great  departments  should 
be  kept  separate.  In  many  of  the  state  constitutions  this  dogma 
is  elaborately  enunciated  in  a  formal  declaration  of  principles. 
In  the  constitution  of  the  United  States,  and  we  believe  in  that 
of  every  state  in  the  union,  the  executive  and  legislative  powers 
are  vested  separately,  the  one  in  a  chief  magistrate,  and  the 
other  in  a  representative  body  of  delegates.  Yet  at  least  one* 
half  of  the  laws  of  every  session  of  congress  and  of  the  state 
legislatures  is  devoted  to  acts  operating  on  particular  subjects 
and  in  favor  of  particular  persons,  in  such  a  way  as  to  constitute, 
in  th'e  theoretical  sense  before  alluded  to,  an  executive  act  Acts 
of  incorporation,  grants  of  land,  money,  &c.  and  directions  for 
particular  works,  and  an  infinite  variety  of  like  things,  might  be 
instanced  to  verify  these  remarks. 

It  is  objected  that  the  common  council  proceeded  irregularly 
in  the  adoption  of  these  resolutions.  The  aldermen  hold  for 
two  years ;  the  members  of  the  second  house  in  the  municipal 
legislature  hold  for  one  year  only.  This  resolution  was  adopted 
by  the  aldermen  in  1852,  amended  and  returned  to  that  body  by 
the  assistants  of  that  year ;  and  early  in  January,  1853,  after 
the  assistants  of  1852  had  gone  out  of  office,  the  aldermen  con* 
curred  in  the  amendment,  and  sent  the  resolution  to  the  mayor 
jfor  his  appiovaL    He  vetoed  the  meaanre  ia  Ja&uaryi  1868 ; 
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and  in  Norember  of  that  year,  both  boards  reconsidered  and 
adopted  the  resolation  notwithstanding  the  reto.  The  resolution 
required  the  work  to  be  commenced  on  the  first  day  of  ^  May 
next."  Consequently  the  resolution,  as  ultimately  adopted,  re« 
fers  to  May,  1854 ;  whereas,  as  they  read,  infactj  when  yetoedy 
they  referred  to  May,  1853.  On  these  facts,  a  double  irregu^ 
larity  is  alleged  ;  first,  it  is  said  that  on  the  termination  of  the 
assistants'  year,  all  business  on  which  they  had  acted,  and  which 
had  not  received  the  assent  of  the  aldermen,  fell  through  or 
became  discontinued  ;  and,  consequently,  that  all  corporate  meaa^ 
ures  partially  matured  require, to  their  legality  a  new  com* 
mencement  in  January  of  each  year.  Secondly,  it  is  said  that 
the  measure  vetoed,  and  that  sanctioned  by  the  resolve  as  nlti* 
mately  adopted,  were  not  in  any  legal  sense  the  same,  because 
of  the  peculiar  effect  of  the  words  *'  May  nezt/^  just  stated* 
The  first  of  these  objections  is  founded  upon  a  supposition  that 
the  practice  of  the  British  parliament  and  of  our  legislatures  in 
conducting  business,  adopted  for  their  own  conveniencey  consti^ 
tute  a  rule  of  law  binding  on  them  ;  and  that  there  is  an  analogy 
between  those  bodies  and  the  common  council  of  New  York 
which  makes  such  practice  a  controlling  guide  to  the  latter. 
We  deny  that  those  practices  are  law  to  the  bodies  whieh  es- 
tablished them.  Like  other  rules,  they  may  be  departed  firora. 
We  also  deny  the  analogy.  The  municipal  legislature  is  inferior 
and  subordinate;  its  duties  lie  within,  comparatively,  a  very 
narrow  compass.  Its  members  do  not  come  together  from  re« 
mote  and  distant  points,  represent  interests  materially  diverse 
and  conflictiug,  or  bring  with  them  different  capacities  for  action 
arising  from  circumstances  connected  with  far  separated  con- 
stituencies. In  all  these  respects  the  common  council  differs 
from  parliament  congress,  and  the  state  legislature.  The  oourts 
have  sanctioned  the  idea  that  whatever  changes  take  place  in 
their  members,  these  domestic  forums  are  continuous.  In  Coles 
V.  The  Trustees  of  Williamsburgh,  {10  Tfenct.  659,)  the  point 
was  so  ruled.  A  statute  required,  as  an  indispensable  prelim- 
inary to  the  opening  of  a  street  by  the  village  ooonoil,  that  a 
pelitioB,  of  A  prescribed  kind,  ahodd  be  presented  to 
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Such  a  p6titioii  was  presented  and  acted  on,  but  ineffectually.  A 
new  board  took  it  np  and  adopted  the  measare.  The  court  says, 
at  page  665, ''  The  petition  presented  to  their  predecessors  was 
safficient  authority  for  them  to  direct  the  street  to  be  opened." 
The  separation  of  the  New  York  corporate  body,  by  forming  ex- 
ecative  and  legblative  branches,  and  by  dividing  the  latter  into 
two  chambers,  originated  in  the  amended  charter  of  1830. 
{Laws  of  1880,  p.  125.)  This  technical  question  was  first  raised 
after  the  lapse  of  twenty  years.  The  law  committee  of  the 
board  of  aldermen,  to  whom  it  was  referred,  took  the  opinion  of 
Mr.  George  Wood,  and  reported  it  to  the  board  with  their  own 
in  conformity.  They  deemed  the  boards  continuous,  and  not 
altered  or  varied  in  any  respect  by  alterations  in  their  members. 
They  say  that  this  doctrine  "  has  been  practiced  since  1881, 
and  is  an  established  custom  of  the  two  boards."  .{See  Docur 
ment  No,  29,  of  the  Board  of  Aldermen  for  1 854.)  The  ques- 
tion had  been  already  examined  with  a  like  result  by  the  coun- 
sel of  the  corporation.  {See  Proceedings  of  the  Board  of  As- 
sistaniSf  voL  38,  p.  126 ;  Supervisors  of  Chenango  v.  Bird^ 
sallj  4  Wend.  458,  460.)  After  twenty-five  years  acquiescence 
and  numerous  rights  probably  acquired  in  good  &ith  on  this 
construction,  it  would  not  be  very  judicious  to  disturb  it.  (26 
Wend.  11, 12.)  But  let  us  see  how  far  the  analogy  contended 
frr  exists.  The  parliament  of  Great  Britain  was  not  originally 
a  continuous  body  in  point  of  fact.  On  the  contrary,  each  par- 
liunent  was  convened  by  the  crown,  not  only  by  special  sum- 
mons, but  for  a  special  occasion,  as  an  advisory  body.  Its  con* 
atitation  was  consequently  regarded  as  being  special,  and  its 
authority  as  being  limited  to  the  special  purpose  of  the  calL 
This  appears  from  the  ancient  doctrine  that  the  signing  of  a 
tingle  act  by  the  king  worked  ipso  facto  a  dissolution  of  par- 
liament. The  negative  of  this  was  not  established  until  as  late 
as  A.  D.  1620.  (2  HaUelVs  Precedents,  828,  3c/  erf.  4  hisL  28. 
6  Cmnyris  Dig.  Par.  Q.  812.  See  act  of  16  Car.  1,  eh.  4. 
4  Siai.  ai  L.  131.)  Parliament  was  regarded  by  the  king,  and, 
of  eowse,  by  tiie  judges  of  his  appointment^  not  as  an  establish* 
«d  inititatioiii  bat  as  an  occasional  resort    €k>Btin«lj  did  aol 
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belong  to  it.  It  was  ^^a  parliament,"  and  not  ^^  the  parliament," 
that  was  formed  on  each  royal  summons.  Popular  liberty  has 
in  this,  as  in  most  matters  of  substance,  at  length  triumphed 
oyer  prerogative.  Annual  sessions  are  now  the  settled  usage ; 
and,  as  the  expression  is,  "  annual  parliaments"  have  become  a 
part  of  the  constitution  of  England ;  yet  the  original  iniendmeni 
prevails  in  all  the  practical  forms.  Each  session  is  still  treated 
as  a  distinct  parliament ;  it  is  convened  by  the  king's  special 
summons,  and  cannot  assemble  otherwise.  {Dwarris  oti  Stai. 
p.  69,  70.)  As  a  consequence,  all  legislative  business  not  com* 
pleted  at  the  close  of  a  session  is  absolutely  discontinued  and 
falls  to  the  ground.  [Dwarris  on  Stat  267.  4  Inst.  27.)  The 
upper  house  is  a  permanent  body,  and  the  commons  are  elected 
octennially.  Consequently,  there  is  no  longer  reason  or  pro- 
priety in  the  common  phrase  "annual  parliaments,"  or  in  the 
notion  that  business  must  be  discontinued  by  the  mere  close  of 
a  session.  They  both  arise  from  that  subserviehcy  to  estab- 
lished forms  so  common  in  England.  Our  congress  has  repu^ 
diated  both.  The  19th  rule  of  the  house  provides,  that  all  bu- 
siness left  unfinished  at  the  close  of  the  first  session  may  be  re- 
sumed and  carried  forward  at  the  second*  {Jeferson^s  Man. 
138.)  It  appears  that  a  parliament  itself  has  treated  the  doc* 
trine  of  discontinuance  as  a  convenient  fiction,  for  it  is  disre- 
garded whenever  public  convenience  requires.  The  final  appeal 
at  law  and  in  equity  is  not  to  the  lords  merely,  but  to  the  lords 
"  in  parliament."  It  was  at  first  conceived  that  all  appeals  and 
writs  of  error  were  discontinued  at  the  close  of  a  parliament 
{Hay don  v.  Gadsalve,  Cro.  Jac.  342.  Delhick  v.  Bradboume^ 
Sir  T.  Raym.  jR.  6.  Crouch  v.  Haynes.  Sir  Wm.  Jones^  R, 
66.)  But  the  lords,  feeling  the  inconvenience  of  the  rule  in 
this  case,  determined  that  appeals  and  writs  of  error  should  not 
abate  by  a  prorogation  or  dissolution.  {Oof ton  v.  Sedgvrickj 
2  Levinsj  98.  Prichard^s  case,  1  id.  166.  5  Com.  Dig. 
Par.  P.  2.  p.  811.)  The  ductility  of  this  mere  rule  of  business 
is  still  more  strongly  manifested  in  the  denial  of  its  applicability 
to  a  case  of  impeachment.  The  commons  are  the  prosecutors  in 
such  cases.    Even  after  ooavictioni  judgment  cannot  be  pio* 
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noaneed  except  upon  their  motion  at  the  bar  of  the  lords. 
{Dwarris  on  Stcit.  254.)  In  this  form  of  proceeding  they  vir« 
tnally  possess  the  pardoning  power,  like  the  prosecutor  in  the 
ancient  appeal  of  death.  (1  B.  4*  ^td.  457.)  Yet  it  is  settled 
law,  that  a  subsequent  house  of  commons  may  proceed  upon  a 
pending  impeachment  commenced  by  a  previous  house.  (1 
Dwarris  en  Stai.  253.  Earl  of  Salisbury s  case,  Carthewy 
182.)  So  much  for  the  idea  of  a  parliamentary  law  of  England, 
dedncible  from  the  practical  rules  for  the  despatch  of  business, 
adopted  in  that  country,  which,  by  analogy,  should  control  the 
action  of  our  city  council,  under  its  positive  written  charter.  An 
answer  even  more  decisive,  may  be  given  to  the  attempt  to  es- 
tablish a  similar  analogy  in  this  respect  between  our  own  par- 
liamentary constitutions  and  the  city  charter.  Neither  the  con* 
atitntion  of  the  United  States,  nor  that  of  this  state,  nor  any  of 
the  amended  charters  of  New  York,  contains  any  provision  bear- 
ing directly  upon  the  mode  in  which,  as  a  general  rule,  one 
house  shall  act  upon  the  resolves  of  the  other.  Light  upon  that 
point  can  only  be  gathered  from  the  provisions  concerning  the 
executive  assent.  The  constitution  of  U.  S.  art.  1,  §  7,  sub.  2, 
provides,  that  "If  any  bill  shall  not  be  returned  by  the  presi- 
dent within  ten  days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  same  shall  be  a  law,  in  like  manner 
as  if  he  had  signed  it,  unless  the  congress  by  their  adjournment 
prevent  its  return,  in  which  case  it  shall  not  become  a  law." 
The  Const  of  N.  Y.  of  1821,  art.  1,  §  12,  and  the  Const,  of 
N.  Y.  of  1846,  art.  4,  §  9,  use  precisely  the  same  language. 
The  Const  of  N.  Y.  of  1717 y  art  3,  gave  the  veto,  not  to  the 
governor,  but  to  a  council  of  revision,  and  no  aid  can  be  gath- 
ered firom  its  provisions.  The  amended  charter  of  New  York, 
of  1880,  [Daviesf  LawSy  201,)  contains  the  following  provisions 
on  this  subject : 

h  12.  Every  act,  &,c,  which  shall  have  passed  the  two  boards 
of  the  common  council,  before  it  shall  take  effect,  shall  be  pre- 
sented, duly  certified,  to  the  mayor  of  the  city,  for  his  approba- 
tion. If  he  approve,  he  shall  sign  it ;  if  not,  he  shcM  return 
U»  with  his  objections,  to  the  board  in  which  it  originated,  wUh- 
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in  ten  days  thereafter;  or,  if  such  board  be  not  then  in  session, 
ai  its  next  stated  meeting.  The  board  to  which  it  shall  be 
returned,  shidl  enter  the  objections  at  large  on  the  journal,  and 
canse  the  same  to  be  published  in  one  or  more  of  the  public 
newspapers  in  the  city. 

§  13.  Such  board  ^  shall,  after  the  expiration  of  not  less  thaa 
ten  days  thereafter,  proceed  to  reconsider  the  same.  If,  after 
such  reconsideration,  a  majority  of  the  members  elected  to  the 
board  shall  agree  to  pass  the  same,  it  shall  be  sent,  together 
with  the  objections,  to  the  other  board,  by  which  it  shall  be 
likewise  reconsidered,  and  if  approved  by  a  majority  of  all  the 
members  elected  to  such  board,  it  shall  take  eifect." 

i  14.  If  the  mayor  shall  not  return  any  act,  or  ordinance,  or 
resolution,  so  presented  to  him  within  the  time  aboye  limited 
for  that  purpose,  it  shall  take  effect,  in  the  same  manner  as  if 
he  had  signed  it. 

The  only  thing  in  this  act  throwing  light  upon  the  mean- 
ing of  the  above  reference  to  stated  meetings,  is  as  follows : 
i  9.  '*  The  stated  and  occasional  meetings  of  each  board  shall  be 
regulated  by  its  own  ordinances  ;  and  both  boards  may  meet 
on  the  same  or  on  different  days,  as  they  may  severally  judge 
expedient."  The  amended  charter  of  1849  {Davie^  Laiws^ 
p.  205)  made  the  following  alteration : 

h  6.  '*If  any  ordinance  or  resolution  passed  by  each  board, 
as  provided  by  sections  12  and  13  of  the  amended  charter  of 
1880,  shall  not  be  returned  by  the  mayor  within  ten  days  (Sun- 
days excepted)  after  it  shall  have  been  presented  to  him.  the 
same  shall  become  a  law,  in  like  manner  as  if  he  had  signed  it, 
unless  the  close  of  the  session  of  the  common  council  shall  pre* 
vent  its  return,  in  which  case  it  shall  not  be  a  law  until  the 
expiration  of  five  days  after  the  commencement  of  the  next  ses^ 
sion  of  the  common  council,  by  whom  the  ordinance  or  resolu-^ 
tion  shcdl  be  reconsidered,  if  returned  within  such  time,  antl  be 
disposed  of  in  the  same  manner  and  with  the  like  effect  as  tf 
presented  at  the  preceding  session?^ 

There  is  no  alteration  in  this  branch  of  the  law  by  the 
amended  charter  of  1858,  except  that  section  5  requires  a  twe« 
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tbird  Tote  to  overcome  the  veto.  Section  8  of  tbe  charter  of 
1849  provided  that  ''the  common  council  shall  annually  hold 
only  three  stated  Besaions,  of  not  exceeding  one  month  each, 
commencing  <m  the  first  Monday  of  January,  May  and  Beptem* 
ber."  {LawsoflMQ,  p.  278.)  But  by  act  of  1861,  this  sec- 
tion was  so  modified  as  to  read,  that  ''The  common  council 
shall  hold  their  sessions  monthly,  commencing  on  the  first  Mon- 
day of  each  month ;  but  at  no  such  session  shall  the  members 
be  entitled  to  draw  any  per  diem  allowance  for  a  longer  period 
than  eight  days."  {Laws  of  1851,  p.  1001,  §  1.)  The  amended 
charter  of  1858  did  not  supersede  the  old  board  of  assistants 
and  let  into  its  place  the  board  of  councilmen  until  January 
1, 1854.  {See  Davies^  Laws,  p.  211,  ii  2,  3.)  It  will  be  seen 
that  by  the  constitution  of  the  United  States,  and  of  the  state 
of  New  York,  the  mode  in  which  the  houses  should  commune 
(so  fiu:  at  least  as  this  question  is  concerned)  was  left  to  their 
own  discretion.  A  long  interval  between  the  sessions  must 
have  been  contemplated.  It  was  not  to  be  supposed  that,  in 
bodies  so  constituted,  old  unfinished  business  would  be  re* 
sumed  after  an  election  of  new  members  to  the  lower  house, 
and  of  a  large  part  or  the  whole  of  the  other.  The  discon* 
tinnance  of  a  pending  measure  is  only  provided  for  in  one 
case,  viz.  the  non-approval  of  a  bill  by  the  executive.  Both 
constitutions  provide  that  an  adjournment  of  congress,  by 
which  a  return  within  ten  days  is  prevented,  shall  work  an  ab« 
mAxkte  discontinuance.  In  that  case  the  bill  "shall  not  become 
a  law/*  The  charter  of  1880  was  adopted  in  a  convention 
elected  by  the  people,  containing  some  of  our  most  learned 
and  eminent  jurists.  {See  the  Report  of  its  proceedings  at 
large  in  Rents  N.  Y.  Charter^  1st  ed.)  No  one  can  read  this 
charter  without  perceiving  that  it  was  modelled  upon  our  writ- 
ten constitutions.  The  intent  may  theref(Mre  be  gathered  as 
well  by  observing  what  they  expunged  as  by  perusing  what 
they  retained.  (12  Wend.  318.)  It  may  fi^ly  be  supposed 
that  they  deemed  the  former  unsuitable.  They  expressly  and 
affirmatively  repudiated  the  idea  that  the  close  cf  a  aenioa 
•hall  work  a  discontinuance.  The  mayor  is  required  to  letum 
Vol.  XXTT.  59 
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tbe  bill  to  the  next  session.  This  idea  is  carried  forward  and 
enforced  in  the  subseqaent  amendmentB ;  and  besides,  it  is  a 
matter  of  history,  that  onr  charter  has  been  renewed  and 
amended  under  a  high  pressure  of  party  clamor  against  the 
corporation,  twice  since  the  very  question  we  are  now  discuss- 
ing arose  in  the  common  council,  and  was  determined  adyersely 
to  the  doctrine  of  discontinuance.  It  arose  in  1850 ;  the  very 
part  of  the  charter  of  1849  most  nearly  oonnected  with  the 
subject  was  amended  in  1851,  and  we  obtained  a  new  amended 
charter  in  1858.  It  seems  that  the  people  and  the  legisla- 
ture approved  the  principle  of  unbroken  continuity.  (2  Kenu 
281.)  So  much  for  any  reasoning  from  analogy  to  our  own 
constitutions.  The  comparison  affords  a  conclusive  argument 
against  the  notion  of  a  discontinuance.  If  we  refer  to  the 
detailed  provisions  of  the  charter  as  to  the  course  upon  a 
vetoed  ordinance,  they  are  found  most  positive  and  peremp^ 
tory  in  their  directions ;  they  push  forward  the  measure 
through  all  the  successive  steps  of  legislation,  without  admit- 
ting of  any  exceptional  case.  The  mayor  shaU  return  it, 
the  board  receiving  shall  reconsider  it,  and  shall  send  it 
to  the  other  board,  by  whom  it  shall  be  likewise  reconsid* 
ered.  If  approved  on  such  reconsideration,  "it  shall  take 
effect."  The  mayor  is  peremptorily  enjoined  to  send  it  to 
the  next  session,  though  it  be  in  the  next  year;  the  body 
receiving*  it,  after  reconsideration,  though  it  be  on  the  last  day 
of  the  year,  are  peremptorily  enjoined  to  send  it  to  the 
other,  though  the  members  be  all  new,  and  the  latter  is  com- 
manded to  reconsider.  The  language  throughout  is  the  most 
imperative  that  could  be  employed.  To  fritter  away  these 
positive  injunctions  of  law  by  implied  exceptions,  founded  upon 
fiirfetched  and  inapplicable  analogies,  would  not  be  giving  law, 
but  trifling  with  the  clearly  expressed  will  of  the  supreme  law 
making  power.  If,  as  suggested,  a  board  should  commit  such 
an  abuse  as  to  pick  up  among  the  dust  and  rubbish  of  by-gone 
days  an  antiquated  and  forgotten  measure  which  had  been  long 
previously  sent  to  it  for  concurrence  and  approve  it,  the  mayor's 
veto  would  correct  the  mischief.    After  that  the  assent  of  the 
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first  board  would  again  become  necessary.  Besides,  this  is  an 
eztrayagant  sapposition.  The  reasonable  construction  of  a  lav 
is  to  be  judged  of  from  what  would  naturally  be  the  usual  and 
legitimate  course  of  action  under  it.  A  particular  construction 
is  not  to  be  rejected  because  a  fertile  imagination  can  eviscerate 
from  supposable  morbid  action,  a  possible  inconvenience.  It  is 
the  duty  of  each  board,  as  soon  as  it  conveniently  may^  to  act 
upon  and  dispose  of  each  measure  sent  to  it  by  the  other  for 
concurrence.  A  violation  of  this  duty  is  not  to  be  presumed) 
and  nothing  is  less  likely  than  a  violation  to  the  extent  sug- 
gested. The  very  captious  objection  founded  on  the  words 
^'May  next,"  is  easily  answered.  A  legislative  act  takes  effect 
from  the  time  it  receives  its  final  sanction.  It  speaks  from  the 
date  of  the  executive  approval,  or  the  approving  vote  on  recon- 
sideration by  congress,  the  legislature  or  the  common  council, 
after  a  veto.  This  is  the  settled  law  of  England  and  America. 
(2  HatseWs  Precedents^  880,  881,  notes^  M  ed.  Opinions  of 
Atfys  Oen.  p.  1055.)  Of  course,  in  its  original  form,  the  reso- 
lution in  question  referred  to  the  first  day  of  May  next  after  it 
should  become  an  operative  ordinance.  It  always  meant,  and 
still  means,  the  same  thing ;  the  words  at  all  times  in  legal  iu'- 
tendment,  pointed  to  the  same  result  and  to  the  same  day. 
This  position  is  too  plain  for  argument. 

The  objection  that  this  grant  comes  within  i  28  of  the  charter 
of  1849,  {Davies?  Laws^  p.  209,)  scarcely  deserves  notice.  The 
section  provides  that  all  contracts  ^^far  work  to  be  done  and  sup- 
plies to  be  famishedi^  shall  be  made  by  the  appropriate  heads 
of  department.  Judge  Harris,  in  MUhau  v.  Sharp^  (17  Barb^ 
448,)  answers  this  objection.  He  says:  "Nor  do  I  think  the 
resolution  a  violation  of  the  provisions  in  the  charter  which 
requires  that  contracts  for  work  to  be  done,  shall  be  made  by 
the  appropriate  heads  of  an  executive  department  This  pro^ 
vision,  as  I  understand  it,  only  relates  to  contracts  which  would 
involve  a  liability  to  pay  for  the  work  to  be  done.  An  agree- 
ment, as  in  this  case,  to  sweep  and  cleanse  a  street,  not  for  a 
compensation  to  be  paid,  but  as  the  condition  on  which  the  priv*- 
ileges  specified  in  the  contract  are  granted,  may,  as  it  seems  to 
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me,  yery  well  be  made  by  the  common  covncil  itself,  withoni 
the  intervention  of  any  of  the  heads  of  department"  It  would 
be  a  singularly  inconvenient  constructive  expansion  of  this  sec-* 
tion  28^  to  hold  that  it  restrained  the  common  council  from  any 
and  every  act  and  measure  which  might  involve  any  return  or 
recompense  to  the  public  in  the  form  of  service  or  labor*  Ckris' 
topher^s  caee,  (18  Bctrb.  568,  669,)  was  an  action  to  vacate  a 
contract  by  the  common  council  for  work  and  materials  in 
rebuilding  Washington  market,  to  be  paid  for  by  the  city«  The 
De  Baun  case,  (16  Barb.  892,)  was  brought  to  vacate  a  like 
contract  for  work  and  materials  in  paving  a  streets  Both  cases 
went  upon  the  construction  of  the  23d  section.  (16  Barb.  400.) 
They  have  nothing  to  do  with  the  present  argument,  save  so 
far  as  they  may  be  supposed  to  uphold  the  hitherto  **  unheard 
of"  doctrine — as  Judge  Roosevelt  admits  it  to  be — that  a  tax 
payer,  as  such,  may  file  a  bill  in  equity  against  any  public 
officer  or  body  for  a  breach  of  duty  or  usurpation  iji  power. 
(Td.  401.) 

We  proceed  to  a  somewhat  analogous  objection.  It  is  said 
that  the  license  to  form  this  rail  road  track,  and  use  it,  was 
^property^^  and  ''a  franchise,^  and  should,  therefore,  have 
been  put  up  at  auction  and  disposed  of  to  the  highest  bidder, 
pursuant  to  section  7  of  the  amended  charter  of  1853.  Sub* 
mitting,  against  any  extremely  latitudinarian  construction  of 
this  provision,  the  remarks  of  Mr.  Ghnndy,  in  Aify  Cren* 
Opinions,  p.  1254,  we  claim  that  this  license  is  neither  Skfranf 
chise  nor  property.  At  a  future  stage  of  our  argument,  we 
hope  to  show  that  it  vested  no  interest  whatever,  being  a  mere 
revocable  license  or  permission.  If  we  succeed  in  establishing 
that  position,  it  will  be  conclusive  that  this  section  does  not 
apply  to  this  case.  The  section  reads  as  follows:  "All  fer^ 
ries,  docks,  piers  and  slips  shall  be  leased,  and  all  leases  and 
sales  of  public  property  and  franchises,"  (other  than  water 
grants,)  "  shall  be  made  by  public  auction  and  to  the  highest 
bid<i^r  who  will  give  adequate  security."  "All  persons  acquir* 
ing  any  ferry  lease  or  franchise  under  the  provisicms  of  this 
act,  shall  be  required  to  purehase  at  a  fair  appraised  valuation, 
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the  boats,  buildings  and  other  property  of  the  former  lessees, 
sotoally  necessary  for  the  purposes  of  such  ferry."  (Davies^ 
Laws,  211.)  In  considering  the  application  of  this  statute,  it 
becomes  important  to  ascertain  what  is  intended  by  the  word 
franchises,  as  here  used.  Perries  are  franchises,  as  that  word 
is  commonly  used  and  understood,  although  properly  it  is  the 
foO,  or,  still  more  precisely  speaking,  the  right  to  take  it,  which 
constitutes  the  franchise.  (2  Black,  Cam.  38.  8  Kenfs  Com. 
459.  11  Peters,  689.  1  BurrilFs  Law  Diet.  Franchise,  516. 
2  id.  ToU,  988.  7  Comyn's  Dig.  458,  title  Toll,  C.  P.  E. 
Heddy  ▼.  Wheelhouse,  Cro.  Elix,  558.)  The  corporation  of 
the  city  of  New  York,  by  Montgomerufs  Charter,  i  15,  {Da^ 
viesf  Laws  relative  to  the  city,  p,  117,)  has  authority  to  "  set 
up"  and ''  establish  "ferries,  and  to  let  and  sell  the  same ;  but  it 
has  no  power  to  create  any  other  franchise.  True,  it  may  grant 
license  to  keep  a  tavern,  (Dongan^s  Charter,  }  10 ;  Montgonir 
BTufs  Charter,  i  25,)  and  this  being  in  some  sense  a  monopoly, 
might  be  called  a  franchise  ;  but  so  might  the  privilege  to 
keep  a  stall  in  the  public  market,  to  be  a  public  cartman,  por- 
ter, or  hackdriver ;  but  these  things  have  never  been  called  or 
deemed  franchises.  They  differ  substantially  from  franchises 
in  several  respects.  These  persons  are  not  bound  by  force  of 
their  licenses  to  prosecute  the  business  and  maintain  suitable 
accommodations.  They  can,  at  any  moment,  abandon  their  oc- 
cupations. (2  miliards  Abr.  §  2,  ch.  8,  div.  7.)  Persons  pur- 
suing these  employments  are  not  commonly  entitled  by  law  to 
demand  and  receive  any  particular  toll  or  profit  for  their  wares 
or  services;  and  herein  is  the  very  essence  of  a  saleable  fran- 
tkise.  They  must  make  their  own  bargains,  or  sue  on  the 
((uantum  meruit ;  nor  does  this  latter  consideration  lose  much 
of  its  force  fix)m  the  fact  that  innkeepers  are  sometimes  com* 
polled  to  accommodate  travelers,  and  not  allowed  to  charge 
above  certain  rates.  The  privilege  to  have  a  iair  or  market, 
unaccompanied  by  any  toll  or  other  profit,  could  hardly  be  called 
a  franchise.  {Cro.  Eliz.  558.)  If  it  could,  the  idea  of  seNing 
it  at  auction  to  the  highest  bidder  would  hardly  find  place  in  a 
sane  mind.    The  power  to  hold  markets  is  given  to  the  oorpo- 
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ration,  bat  not  to  grant  or  lease  to  others  the  right  of  holding 
them.  (Montgometie^  Ch.  i  17.)  This  and  many  other  ^ai»* 
chises  are  held  and  possessed  by  the  corporation ;  bat  ferries 
are  the  only  franchises  that  it  can  either  create  or  grant  to 
others.  The  Tarioos  detailed  provisions  of  this  section  {Am. 
Ch.  of  1858,  i  7)  show  that  the  legislature  used  the  word  firan- 
chises  in  reference  to  ferries  only,  and  the  circumstance  that 
the  corporation  had  no  power  to  create  or  let  or  sell  any  other 
franchise^  conclusively  so  limits  it.  The  license  to  lay  down 
rails  is  not  a  franchise ;  it  is  a  mere  burthen.  These  railSi 
when  laid  down,  are  not  to  be  in  the  exclusive  occupancy  of  the 
grantees.  Any  one  else  who  has  a  suitable  carriage  may  ride 
on  them  or  over  them.  Gartmen  actually  do  so,  to  a  great  ex- 
tent, preferring  them  to  the  other  part  of  the  street.  It  may 
happen,  as  a  matter  of  fact,  that  others  will  not  have  suitable  car- 
riages ;  it  may  happen  that  the  mayor  will  not  license  other  hack* 
men  to  use  such  carriages  as  could  run  upon  them ;  and  it  must 
be  admitted  that  no  private  gentleman  could  make  a  carriage  for 
his  own  or  his  family's  use,  and  run  over  them,  except  out  of  a 
spiteful  and  malicious  desire  to  intrude,  which  would  be  action* 
able  on  common  law  principles.  (17  John,  98.)  But  all  this  does 
not  prove  that  the  licensees  have  a  franchise  within  even  the 
general  signification  of  the  term.  These  are  mere  incidental 
circumstances.  When  there  was  but  one  licensed  innkeeper  or 
hackman  in  the  city,  neither  of  them  possessed  franchises,  even 
though  there  was  employment  for  no  more,  and  it  would,  con- 
sequently, have  been  a  violation  of  official  duty  in  the  au- 
thorities to  license  another.  Probably  this  purely  elementary 
discussion  ought  not  to  be  pursued.  The  question  is  not  what 
may  amount  to  a  franchise,  but  what  is  a  franchise,  "  within  the 
meaning  of  this  act."  (19  Wend*  12,  13,  and  cases  cited.) 
Words  used  b^  the^  legislature « are  to  be  taken  according  to 
their  signification  in  general  use.  (2  ZabrislMs  N.  J,  IL  868, 
869.  2  Kenian,  198,  199.)  If  we  should  concede  that  any 
proper  definition  of  a  franchise,  which  can  be  firamed,  would 
embrace  a  licensed  porter,  cartman,  hackman,  or  butcher,  (11 
Peters,  689 ;   15  John.  879,)  the  question  would  still  reoiain, 
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are  Bach  things  franchises  within  the  meaning  of  this  act  ?  In 
eyery  elementary  work  in  which  franchises  are  enumerated  or 
classified — and  snch  books  abound — an  answer  will  be  found  in 
the  negative.  Rail  road  companies  are  generally  incorporated. 
Corporate  existence  is  a  franchise.  They  commonly  exercise 
the  eminent  domain  in  taking  lands  for  the  use  of  the  road. 
This  is  a  franchise.  They  may  be  authorised  to  take  a  specified 
*^  UjIL^  This  is  a  franchise.  But  a  private  joint-stock  unin- 
oorporated  company,  which  assumes  the  burden  of  paving  part 
of  the  street,  or  to  fit  it  for  use  by  their  carriages,  and  is  then 
ficensed  to  run  its  carriages  over  the  same,  does  not  thereby 
acquire  tkfranchise^  in  any  sense  in  which  the  term  was  ever 
used ;  much  less  within  the  sense  of  the  words  in  a  special  act 
imposing  restraints  upon  a  corporate  body,  which  cannot  create 
Ofr  sell  any  other  franchise  but  a  ferry.  The  idea  that  this 
grant  was  property  in  the  sense  of  this  section,  requires  but 
little  notice.  The  privilege  of  paving  the  public  street  cer- 
tainly was  not  public  property  granted  to  the  defendants.  An 
owner  who  agrees  with  a  builder  for  the  erection  of  a  house 
upon  his  land,  confers  no  property  or  title  upon  the  latter. 
What  then  is  granted?  Certainly  not  a  toll  from  passengers ; 
for  the  defendants  are  not  authorized  to  receive  any  thing ;  they 
have  merely  stipulated  not  to  charge  mare  than  five  cents.  And 
if  they  were,  there  is  no  right  to  such  toll  vested  as  property^ 
in  the  corporation.  These  defendants  are  allowed  to  run  their 
cars,  provided  the  mayor  will  license  them.  Is  this  property  ? 
If  it  is,  every  cartman  takes  a  portion  of  the  public  property 
when  he  receives  his  annual  license.  We  will  notice,  in  con- 
nection with  this  notion  of  the  license  being  property^  two 
other  objections.  2R.L.of  1818,  p.  424,  §  198,  enacts,  <<  that  in 
all  cases  of  persons  meeting  each  other  in  any  street  or  road 
of  the  city,  in  carriages,  wagons,  carts  or  sleighs,  each  person 
shall  go  to  that  side  of  the  street  or  road  on  his  right."  It 
has  been  said  that  "every  person  meeting  a  rail  car  going 
in  the  opposite  direction  must  move  wholly  out  of  the  way  of 
the  car,  and  the  car  is  not  obliged  to  be  turned  out  of  the 
direction  marked  by  its  track."    And  hence  it  was  aigued  and 
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decided  in  the  superior  court  that  here  was  the  grant  of  a 
franchise,  viz.  of  the  priyilege  of  not  taming  oat  as  others 
would  have  to  do.  Here  again  a  mere  accidental  circamstanoey 
which  might  or  might  not  ever  happen,  is  made  to  enter  alto- 
gether too  deeply  into  the  legal  nature  and  constitution  of  this 
grant  There  are  many  answers  to  all  this.  First  non  constat^ 
that  such  a  meeting  would  ever  take  place.  If  it  did,  the  com- 
mon carriage  owner,  unless  drunk  or  crasy,  would  be'  acting 
willfiilly  and  maliciously.  (5  Barb,  388,  839.)  Such  condact 
was  not  anticipated  by  the  common  council,  nor  did  they  in* 
tend  to  give,  nor  did  the  defendants  contemplate  receivings  an 
exemption  from  the  five  dollar  penalty  imposed  by  this  statute, 
if  indeed  perchance  circumstances  should  ever  arise  entitling 
any  one  to  recover  it  Nothing  of  the  kind  is  expressed :  it 
cannot  reasonably  be  implied.  Besides,  it  was  quite  within  the 
competency  of  the  common  council  to  regulate  the  use  of  the 
streets  so  that  these  rail  cars  and  carriages  should  not  meet,  and 
thus  prevent  the  arising  of  a  case  to  which  this  statute  could  apply. 
Monigimieru^s  Charter^  §  14,  authoriies  the  common  council, 
by  ordinance,  from  time  to  time,  to  declare  "  how  and  after  what 
manner  and  order,"  "  all  artificers,  inhabitants  and  residents  of 
the  said  city,  and  their  factors,  servants  and  apprentices,  in 
their  business,  shall  use,  carry  and  behave  themselve8.V  By 
section  16  it  gives  the  common  council  like  authority  to  appoint, 
order  and  direct  the  mcJdng  and  laying  out  of  all  streets,  lanes, 
alleys  and  highways,  in  such  manner  as  they  "  shall  think  or 
judge  to  be  necessary  or  convenient  for  all  inhabitants  or  trav< 
elers  there."  In  the  exercise  of  this  discretionary  govern^ 
mental  authority  the  corporation  has  formed  side  walks,  and 
from  tipae  to  time  expended  or  narrowed  them  as  it  saw  fit 
The  common  right  given  by  law  to  all  equestrians  and  char- 
ioteers to  use  the  whole  street,  was  not  invaded  by  this  act 
What  is  to  prevent  the  corporation  from  subdividing  in  a  greater 
degree  the  public  streets,  as  improvements  in  the  means  of  loco- 
motion and  transportation  may  suggest  Suppose  the  center 
of  the  street  were  assigned  to  one  description  of  vehicles,  and 
that  center  subdivided  so  that  those  going  in  different  diiecK 
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tions  should  never  meet,  what  would  be  the  objection.  Such  ifl, 
in  fact,  the  rail  road  system.  Why  might  not  all  other  vehicles 
be  compelled  to  adopt  a  similar  rule,  all  going  south  to  keep  to 
the  west  of  the  central  portion,  all  going  north  to  keep  to  the 
east  of  it.  Under  such  a  regulation  of  the  public  streets,  this 
section  of  the  statute  would  never  come  into  play,  and  never 
could  be  violated.  The  common  council  are  not  to  be  pro- 
nounced offenders  or  usurpers  of  power,  merely  because  they 
have  pulled  out  the  fangs  of  a  penal  statute  by  rendering 
infractions  of  it  impossible.  It  may  be  said  such  regulations 
cannot  be  made.  A  little  cool  reflection  will  show  that  they  are 
in  substance  made  by  the  city  rail  road  system.  He  who 
would  run  his  carriage  against  the  front  of  a  rail  car,  which 
eould  not  move  from  its  position,  would  not  involve  the  car 
owner  in  the  penalty,  and  would  be  liable  to  a  civil  action  for  his 
willfulness  and  malice.  The  statute  regulating  travel  on  high- 
ways, d&c.  in  the  country  afforded  a  better  pretext  for  this  very 
sharp  little  caviL  It  enacts  that  when  persons  traveling  in 
carriages  shall  meet,  they  shall "  seasonably  turn  their  carriages 
to  the  right  of  the  center  of  the  road."  (1  R.  S.  695,  i  1.) 
But  the  courts  gave  even  to  these  strict  words  a  liberal  and 
benign  construction,  which  would  forbid  any  one  from  running 
against  a  rail  car.  (Smith  v.  Dygert^  12  Barb.  615.  JaquUh 
V.  Richardson,  8  Mete.  216.)  The  New  York  city  statute  is 
better  worded,  and  leaves  the  corporation  fully  at  liberty  to 
adopt  the  ancient  method,  or  so  much  of  it  as  may  seem  to  be 
embraced  in  the  rail  road  system. 

Another  objection  is,  that  the  grant  in  question  is  an  attempt 
by  the  corporation  to  restrain  the  future  exercise  of  its  legis* 
lative  powers  over  the  streets — a  delegation  of  its  authority — 
a  putting  away  or  parting  with  the  same.  This  is  the  precise 
ground  of  Judge  Harris'  specjal  term  decision,  in  Milhau  v* 
Sharp,  (17  Barb.  489.)  He  calls  it  the  <'&tal  difficulty." 
^'If  it  could  be  regarded  as  a  mere  revocable  license,"  he  says, 
^  the  case  would  be  relieved  from  this  &tal  difficulty."  Judge 
Strong,  Judge  Boswovth  and  Judge  Duer,  have  all  given  their 
assent  to  this  idea.    It  is  rather  oddly  put    All  concede  timt 
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the  legislatiye  power  of  the  common  council  cannot  be  bartered 
away ;  and  that  it  "will  remain,  whatever  they  may  do.  No  one 
contends  that,  expressly  or  in  so  many  words,  thfij  professed  to 
relinquish  it,  or  that  the  relinquishment,  if  formally  made,  would 
be  effectual,  or  would  present  any  impediment  to  the  future  ex- 
ercise of  their  powers.  No  reason  is  given  why  it  should  be  con- 
strued as  an  irrevocable  grant,  except  the' prejudice  which  would 
result  to  the  grantees,  if  after  they  had  finished  the  road  the  license 
should  be  arbitrarily  revoked.  It  should  be  observed,  however, 
that  it  would  not  be  an  arbitrary  revocation  if  the  public  good 
required  it ;  and  the  grantees  being  chargeable  with  knowledge 
of  the  law.  must  be  presumed  to  have  known  that  whenever  the 
public  good  required  it,  the  license  would  be  revoked.  They 
took  the  hazard,  of  a  change  of  policy  in  the  municipal  legisla- 
ture, and  would  have  no  right  to  complain,  on  the  die  turning 
up  against  them.  True,  the  comipon  council  might  judge  un- 
wisely and  revoke  without  good  cause ;  but  of  this  also  the 
grantees  were  aware,  and  knowingly  incurred  the  risk. 

The  limitation  of  a  number  of  years  expressed  in  the  license 
amounted  to  nothing.  ^^  Unless  the  common  council  should  see 
fit  to  change  its  policy,"  was  a  term  implied.  Licenses  to  inn- 
keepers, cartmen,  porters,  &c,  are  all  expressed  to  be  for  a 
year,  but  they  are  all  revocable  at  pleasure.  (5  Cawen^  496.) 
The  grantees  of  these  rail  roads  take  their  licenses  subject  to 
revocation.  The  courts  had  only  to  say  valeat  tantum  valere 
potest^  it  is  well  enough  as  long  as  the  legislative  will  of  the 
common  council  shall  approve  this  manner  of  managing  the  pub- 
lic street.  Some  judges  have  thought,  however,  that  because 
such  a  construction  might  mislead  ignorant  grantees,  it  must 
not  be  adopted.  They  say  the  licenses,  as  mere  licenses,  would 
be  valid  enough ;  they  cannot  operate  as  grants ;  but,  neverthe- 
less, they  are  grants,  and  being  grants  in  fact  and  not  grants  in 
laWi  they  can't  be  any  thing  else ;  so  they  are  not  even  licenses, 
but  are  utterly  void.  The  conclusion  of  Judge  Harris  at  spe- 
cial term,  in  MUhau  v.  Sharp,  (17  Barb.  439,)  is  the  opinion 
of  a  single  judge,  and  not  a  conclusive  authority.  In  the  same 
ease,  when  heard  at  general  term  in  this  district,  (15  Barb. 
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219,)  Edwftrds  and  Strong,  Js.  concurred  in  the  decision,  Mor- 
ris, J.  dissented.  Jadge  Strong  alone  assented  to  this  point  of 
irrevocability.  {Id.  228,  229.)  Judge  Edwards  placed  his  opin« 
ion  on  a  different  ground.  In  this  court,  no  judgment  of  a  gen- 
eral term,  nor  any  two  concurring  opinions  in  the  same  case, 
affirm  this  point  of  irrevocability.  Two  judges  have  expressed 
that  opinion,  to  be  sure ;  but  Edwards  and  Morris,  Js.,  who  sat 
with  Judge  Strong,  both  withheld  their  assent  to  it.  Prior  to 
the  new  organization  of  the  courts,  the  contrary  doctrine  was 
well  settled,  upon  authority.  Several  years  ago  the  corporation 
entered  into  a  solemn  covenant  with  Britton,  Carnley  and 
Townsend,  employing  them  to  clean  the  streets  for  two  years  at 
a  specified  price.  Within  -one  year  the  common  council  revoked 
the  employment,  and  assigned  the  duty  to  others.  The  contract-^ 
ors  brought  their  suit,  and  this  court  at  a  full  term,  (August, 
1844,)  held  the  arrangement  to  be  revocable  in  the  legislative 
discretion  of  the  common  council  The  same  doctrine  had  been 
repeatedly  held  before  that  time»  (5  Coweuy  542.  7  id.  604. 
Id.  852.)  It  is  submitted  that  the  weight  of  authority  in  this 
court,  and  the  reason  of  the  thing,  are  against  the  plaintiffs  on 
this  point.  Two  judges  of  the  superior  court,  in  the  Broadway 
case,  have  affirmed  this  point,  and,  in  the  form  of  a  bill  in  equity, 
have  exercised  the  jurisdiction  to  restrain  usurpations  of  power 
by  the  municipal  corporation  of  New  York.  In  the  first  place, 
equity  has  no  jurisdiction  to  vacate  or  annul  corporate  acts  void 
upon  their  face ;  as  these  grants  must  be,  if  void  at  all,  on  this 
ground.  (8  My.  ^  Cr.  97.  9  Paige,  890.  26  Wend.  186.) 
In  the  next  place,  a  proceeding  at  common  law  in  this  court,  by 
action  or  information,  in  the  nature  of  a  quo  warranto,  is  alone 
applicable,  to  such  a  case.  {See  the  strong  language  of  Chan. 
Kent  in  Atfy  Gen.  v.  Utica  Ins.  Co.  2  John.  Ch.  R.  890,  391 ; 
S.  C,  15  John.  878,  887-390.)  The  power  to  restrain  ex- 
cess of  jurisdiction  in  corporate  bodies,  is  peculiarly  the  prov- 
ince of  this  court ;  we  submit  that  the  superior  court  manifestly 
transcended  its  powers  and  jurisdiction  in  the  case  referred  to, 
and  that  its  opinion  is  not  only  without  authority  as  persuasive 
evidence  of  tho  law,  but  absolutely  oorom  nonjudice  and  void. 
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{Srahe  t.  Pythagoras  Assfn,  How.  Pr.  R.  44,  450  We  will 
present  one  single  other  consideration  on  this  point  of  irrevocft- 
bilitjy  and  then  dismiss  it«  The  ground  taken  is,  that  a  fran* 
chise  or  an  nsafmctaary  interest  in  Broadway  is  the  subject  of  the 
grant ;  and  it  is  claimed  that  this  is  irrevocable/  granted.  Each 
of  these  interests  is  what  is  termed  in  the  law  an  incorporeal 
hereditament.  (2  Black.  Com.  21.  8  Kent^  403.)  Judge 
Gowen  says,  in  Baker  v.  Braman,  that  such  an  interest  '^can- 
not pass,  eyen  at  common  law,  without  a  deed.^  (6  jERU,  48« 
Shep.  Touch,  by  Preston  4*  HUlard^  229,  note  4.)  As  these 
interests  cannot  vest  without  deed,  a  parol  grant  of  them  can 
only  enure  as  a  license  or  consent,  which,  of  course,  is  revocable 
at  the  will  of  the  grantor.  The  grant  in  question  does  not  in 
any  way  interfere  with  the  power  of  the  mayor  to  license  car' 
riages.  It  authorizes  them  to  run  their  carriages,  subject  to 
various  provisions,  each  enjoining  some  duty  on  the  grantees. 
One  of  these  is,  "Provided  that  the  said  cars  shall  be  licensed 
by  the  mayor."  It  says  to  them,  unless  you  can  get  a  license 
from  the  mayor,  you  cannot  act  under  this  grant.  It  is  absurd 
to  call  this  an  interference  with  the  mayor's  official  functions^ 
There  is  not  to  be  found  in  this  resolution  a  single  quality  or 
capacity  of  the  company  which  is  not  legally  admissible  in,  and 
practically  well  enough  adapted  to,  a  voluntary  trading  associv 
tion ;  nor  one  which  is  peculiar  to,  or  characteristic  of,  a  cor- 
porate body.  The  special  provision  for  the  control  of  a  ma* 
jority  is  common  in  partnership  agreements,  and  perfectly 
valid.  {See  Perking  CoUyer  on  Partnership,  hi  197,  198, 
223,  and  cased  cited  in  notes.)  A  provision  making  the  inter- 
est of  a  partner  transferable  to  his  representatives  on  deaihy 
or  to  his  assignees,  and  requiring  the  business  to  be  continued 
for  their  benefit,  is  not  uncommon,  and  is  perfectly  valid. 
(Perking  CoUyer,  §§  9, 119,  228.  8  Kent,  56,  67,  and  notes. 
Chapel  V.  Cadell,  Jacob,  537.)  A  clause  of  expulsion  in  case 
of  delinquency,  is  also  common.    {Perkinsf  Collycr,  \  233.) 

These  are  the  only  provisions  which  have  been  objected  to. 
They  are  not  subject  to  just  criticism ;  and  if  they  were,  it  is 
manifest  that  their  invalidity  would  have  no  elect  to  impair  tht 
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grant*  Utile  per  inutile  7uni  vitiatttr.  ''But  whether  this 
ii  so  or  not,^'  says  Judge  Harris,  in  17  Barb.  448,  ^'  these  pro- 
Tisions  cannot  vitiate  the  grant  itself." 

In  discussing  the  legal  character  and  practical  operation  of 
city  rail  roads,  wo  have  shown  that  their  establishment  does  not 
create  an  exclusive  use  of  the  street,  and  have  thus  answered 
the  objection  on  that  score. 

Ill  faith  is  imputed  to  the  common  council  in  not  making  the 
grant  to  Lynch  and  his  two  associates,  on  their  offer  to  pay  $iO 
per  annum  for  each  car  used,  and  to  charge  no  more  than  three 
cents  to  each  passenger.  This,  it  is  said,  would  bring  a  large 
revenue  into  the  city  treasury,  besides  furnishing  to  the  citi« 
lens  cheaper  accommodations.  We  deny  that  any  thing  of  the 
kind  would  have  resulted  from  a  grant  to  Messrs.  Lynch  &  Co. 
The  common  council  had  no  moral  right  to  establish  this  rail 
road,  unless  it  was  calculated  to  be  ^^good,  useful  and  conven- 
ient for  the  inhabitants  and  travelers"  on  Manhattan  Island. 
{Charter^  h\  14, 16.)  Having  arrived  at  an  affirmative  conclu- 
sion on  that  point,  it  became  their  duty  to  facilitate  and  secure 
the  construction  of  the  road.  As  all  alterations  of  the  exist- 
ing state  of  things  are  opposed  by  some  whose  peculiar  inter- 
ests, passions  or  prejudices  are  interfered  with,  so  this  design 
met  with  violent  opposition.  {See  the  strong  remarks  of  the 
co9irt  in  Dtidley  v.  Cilley,  5  N.  Hamp.  R.  662 ;  7  Mass.  R. 
166 ;  16  Pick.  220.)  No  evidence  was  given  of  the  ability  of 
Lynch  &  Go.  to  carry  through  the  enterprise,  except  some  hear- 
say evidence  that  they  might  be  worth,  in  the  aggregate,  about 
one-tenth  of  the  sum  required  for  the  purpose.  Upon  this 
state  of  the  proofs,  it  is  said  that  the  defendants  have  not 
shown  ill  faith,  or  inability  on  the  part  of  Lynch  &  Co.,  or  that 
they  were  opponents  of  the  measure.  If  this  were  true,  we 
object  to  the  attempt  to  shift  the  onus  probandi.  The  common 
council  have,  in  the  due  exercise  of  their  legislative  power,  ad- 
judged it  to  be  an  offer  ^^notfit^  to  be  accepted.  On  that  we 
may  repose.  {Atfy  Gen.  v.  Cohoes  Co.  6  Paige,  134.  Lord 
Cottefikam^  in  Frewin  v.  Lewis.  4  Myl.  4*  Cr.  255.) 

EUiving  disposed  of  this  lengthy  budget  of  exceptions,  H  onlj 
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remains  to  draw  the  attention  of  the  court  to  the  act  of  April  4| 
1854.  Immediately  after  the  grant  in  question,  the  plaintiffs 
brought  this  suit,  and  obtained  a  preliminary  injunction,  ny 
straining  the  defendants  from  constructing  that  part  of  the  road 
which  is  located  on  Greenwich  and  Washington  streets.  Al- 
though not  actually  deprived  of  power  to  construct  the  part 
located  on  the  Ninth  avenue,  the  unfavorable  season,  and  con* 
siderations  connected  with  the  existence  of  the  injunction,  in- 
duced the  company  to  defer  commencing  the  work  until  spring. 
They  commenced  the  road  on  the  first  of  April,  1854,  and  pro* 
grossed  steadily  onward  in  its  construction  until  they  reached 
the  territory  covered  by  the  injunction.  About  one  half  of  the 
road  has  been  built.  On  the  4th  of  April,  1854,  the  legislature 
enacted  that  ^^  the  common  councils  of  the  several  cities  of  this 
state  shall  not  hereafter  permit"  rail  roads  to  be  constructed  in 
the  streets  or  avenues,  without  the  consent  of  a  majority  in  in- 
terest of  the  adjacent  lot  owners.  (Laws  of  1854,  p.  823.) 
The  3d  section  reads  as  follows :  ^^  This  act  shall  not  be  construed 
to  prevent  the  construction,  extension,  or  use  of  any  rail  road,  in 
any  of  the  cities  of  this  state  which  has  already  been  cpnstructed 
in  part ;  but  the  respective  parties  and  companies,  by  whom 
such  roads  have  been  in  part  constructed,  and  their  assigns,  are 
herebf/  authorized  to  construct,  complete,  extend  and  use  such 
roads,  in  and  through  the  streets  and  avenues  designated  in  the 
respective  grants,  licenses,  resolutions  or  contracts,  under  which 
the  same  have  been  so  in  part  constructed ;  and  to  that  end  the 
grants,  licenses  and  resolutions  aforesaid  are  her  Ay  confirtnedJ* 
A  substantial  portion  of  the  road  in  question  had  been  con- 
structed when  this  act  became  a  law.  It  would  seem^  therefore, 
that  whatever  might  otherwise  be  the  legal  conolusion  in  this 
case,  this  confirmatory  act  has  removed  all  difficulty,  and  given 
to  the  grant  in  question  an  impregnable  legal  basis. 

Soon  after  our  general  statute,  authorizing  rail  road  companies 
to  incorporate  themselves  by  voluntary  act,  the  legislature  of 
Illinois  adopted  a  statute,  entitled,  '*  An  act  to  provide  for  a 
general  system  of  rail  road  incorporations."  The  provisions  of 
the  act  were  modelled  upon  those  of  the  New  York  law ;  but 
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there  were  many  deviations  from  the  model.  These  gave  rise 
to  an  opinion  which  prevailed  extensively  and  led  to  much  liti- 
gation, that  a  speeial  act  was  requisite  to  the  creation  of  each 
corporate  body.  After  judgment  in  an  inferior  court  upon  a 
quo  warranto  filed  against  a  company  which  had  assumed  corpo- 
rate powers  under  the  general  law,  the  legislature  passed  an 
act  authorizing  it  to  construct  its  road,  declaring  it  to  be  a  valid 
and  subsisting  corporation  under  its  articles  of  association,  and 
that  its  acts  and  proceedings  "  hitherto"  were  valid  and  binding. 
On  writ  of  error,  the  supreme  court  of  Indiana,  per  Treat,  C.  J. 
held  as  follows :  "  It  is  not  necessary  to  determine  whether  the 
defendant  had  authority  to  construct  the  road  in  question  by 
virtue  of"  the  general  statute.  '*  Even  if  it  possessed  no  such 
authority  under  that  law,  ample  power  has  been  given  it  by 
subsequent  legislation.  Referring  to  the  confirmatory  act  he 
says:  "This  act  removes  all  the  difficulty  in  the  case.  If  the 
company  had  not  the  right  originally  to  construct  the  road,  the 
legislature  has  expressly  conferred  it.  If  there  were  defects  in 
its  organization,  they  are  clearly  cured  by  this  act.  If  the 
c<Hnpany  had  forfeited  its  franchises,  the  state  has  waived  the 
forfeiture.  This  court  has  now  no  power  to  declare  a  forfeiture 
for  any  cause  existing  prior  to  the  passage  of  this  act,  as  the 
state  alone  may  insist  upon  or  waive  a  forfeiture."  He  con- 
cludes, as  we  trust  your  honor  will  conclude :  ^'  It  is  manifestly 
the  duty  of  this  court,  to  leave  the  company  to  prosecute  the 
enterprise  to  its  completion."  (People  of  Illinois  y.  The  Miss, 
and  Atlantic  K  R.  Co.  14  Illinois  R.  446.) 

A  new  set  of  objections  start  up  at  this  stage  of  the  case ; 
but  they  are  easily  disposed  of.  Here  is  the  assent  of  the  su- 
preme legislative  power.  This  has  been  held  in  all  the  cases 
sufficient  to  justify  a  rail  road  in  a  city  street,  even  where  the 
fee  of  the  street  was  in  private  individuals ;  and  that,  too,  with- 
out providing  for  compensation  to  the  fee  holder.  The  act  re- 
fers to  '^  common  councils^"  and  thus  shows  an  intent  to  ratify 
their  "  resolutions"  establishing  rail  roads,  thus  disposing  of  all 
objections  founded  on  the  supposed  necessity  of  action  by  the 
executive  department 
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In  their  printed  points,  the  plaintiffs  say,  that  the  ezeeption 
in  the  third  section  was  not  intended  to  avoid  the  effect  on  these 
cases  of  the  seventh  section  of  the  charter  of  185S,  requiring 
property  or  franchises  to  be  sold  at  public  auction  to  the  highest 
bidder ;  and  could  neither  have  been  intended  to  ^  waive  or  le- 
galise any  such  frauds"  as  these  corporation  grants  of  rail  roads 
for  prices  below  what  could  have  been  obtained  under  offers  ac- 
tually made.  It  was  perfectly  notorious,  for  years  before  the 
passage  of  this  act,  that  these  rail  road  grants  were  all  made  by 
corporate  resolution,  and  not  by  public  sale  to  the  highest  bid- 
der. They  were  all  publicly  impeached  in  our  courts,  on  that 
account.  It  was  equally  notorious  that  in  every  instance  the 
opponents  of  the  road  got  up  a  counter-proposition  tendering 
terms,  apparently  more  advantageous :  for  rejecting  these,  as  an 
alleged  breach  of  trust,  the  common  council  was  in  each  case 
impeached  in  the  courts,  and  to  some  extent  successfully.  These 
things  must  have  been  known  to  the  legislature ;  such  is  the 
presumption  of  law.  (1  Caines^  180.)  It  was  to  put  an  end 
to  these  vexatious  contests  that  this  peace  act  was  passed  by 
the  legislature,  affirming  all  that  had  been  done,  and  regulating 
the  future.  The  plaintiffs'  own  printed  points  contain  an  ad- 
mission of  this.  They  say,  the  exception  in  the  third  section 
was  obviously  intended  to  relieve  certain  rail  roads,  (such  as  the 
2d,  3d,  6th  and  8th  avenue  rail  roads,)  then  in  existence,  against 
the  prohibition  of  the  two  first  sections."  That  very  Second 
avenue  rail  rpad  had  been  stayed  by  an  injunction  on  aU  the 
same  grounds  of  objection  which  were  made  in  the  Broadway 
case,  and  are  now  made  in  the  present.  (Stuyvesani  v.  Pear- 
saUj  15  Barb.  244.)  So  the  pretended  breach  of  trust  and 
illegality  were  both  intended  to  be  waived  in  that  case,  by  the 
plaintiffs'  own  admission;  must  not  the  same  words  have  the 
same  effect  in  this  case  ? 

It  is  said  that  this  act  is  void,  because  it  violates  Art.  8, 
i  16  of  the  constitution,  which  provides  that ''  no  privateer  local 
bill  which  may  be  passed  by  the  legislature,  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  its  title.''  This 
is  not  a  private  act  certainly ;  neither  can  it  be  called  local ;  for 
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it  embraces  all  the  cities  in  the  state.  A  law  regulating  or  ap- 
plying equally  to  all  places  or  persons  of  a  large  specified  class, 
is  not  local  or  private.  An  act  regulating  auctioneers  is  a 
public  act ;  an  act  regulating  all  towns,  or  all  villages,  or  all 
cities,  or  all  creeks,  lakes,  rivers,  streams,  farms,  or  roads,  can- 
not be  deemed  in  any  sense  loccd.  Besides,  this  provision  of  the 
constitution  is  incapable  of  being  enforced  by  the  courts,  and 
must  be  regarded  as  merely  advisory  to  the  legislature.  It  ex- 
ists in  many  state  constitutions,  and  is  very  little  attended  to. 
It  is  emphatically  a  law  of  imperfect  obligation. 

The  assertion  that  this  act  creates  a  corporation  by  special 
act,  and  therefore  violates  Art.  8,  §  1  of  the  constitution,  is  un- 
founded. It  neither  creates,  nor  professes  to  create,  a  corpora- 
tion. And  if  it  did,  the  prohibition  against  creating  corporations 
by  special  act  contains  two  exceptions,  either  of  which  would 
embrace  the  present  case.  FirsL  It  is  ^'for  municipal  pur- 
porses;"  and  secondly^  the  legislature  is  authorized  to  proceed 
by  special  act  whenever,  ''  in  the  jtidgment  of  the  legislature^ 
the  objects  of  the  corporation  cannot  be  attained  under  general 
laws."  In  the  original  draft  of  this  section,  as  presented  to  the 
constitutional  convention  of  1846,  the  question  of  practicability 
to  effect  the  object  by  general  laws,  was  left  open.  This  would 
have  enabled  the  courts  to  annul  an  act  of  incorporation  after 
extensive  interests  and  complicated  business  relations  had  come 
into  being  under  it.  The  mischievous  effects  which  might  result 
from  the  existence  of  such  a  power  were  perceived,  and  the  spe- 
cial committee  of  five,  to  whom  the  whole  subject  and  all  prop- 
ositions connected  with  it  were  referred,  reported  the  section  in 
its  present  form.  Hon.  A.  L.  Jordan,  since  attorney  general  of  . 
the  state,  was  a  member  of  the  committee,  and  the  words  "  in 
the  judgment  of  the  legislature,^^  were  inserted  on  his  motion, 
{Copivention  Jour.  pp.  1211, 1213, 1227.)  It  is  a  most  judicious 
provision.  We  have  only  to  say,  in  conclusion,  that  what  the 
constitution  has  expressly  confided  to  the  judgment  of  the  leg- 
islature, the  courts  cannot  rejudge. 

This  brings  us  to  the  last  of  these  objections.    It  is  a  bold 
one ;  but  it  can  readily  be  disposed  of.    It  is  said  that  the  grant 
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to  the  defendants  was  absolutely  void  when  made,  and  that  a 
void  thing  cannot  be  set  up  by  a  conftrmatioiu  {Co.  Litt.  301, 
Shep.  Touch.  311,  div.  3.)  This  is  a  common  law  rale  of  con- 
Teyancing,  applicable  to  the  deed  of  a  private  person  ;  and  even, 
as  such,  having  a  very  narrow  sphere  of  practical  operation,  if 
indeed,  in  strictnese,  it  has  any  at  all.  The  word  '*  confirm"  is 
sufficient  in  a  grant,  so  the  deed  which  cannot  enure  as  a  eon- 
firmatitm^  will  take  effect  as  a  grant.  Bat  this  rule  of  convey* 
ancers'  practice,  existing  at  the  common  law,  imposes  no 
restraints  upon  the  legislature.  Like  every  other  rule  of  prac- 
tice, it  may  be  changed  by  the  law-making  power.  "  It  is  com- 
petent," says  the  court,  in  6  Hill^  48,  "  for  the  legislature  to 
create  an  exception  both  to  the  common  law  rule  (of  conveyanc- 
ing) and  the  statute  of  frauds." 

The  plaintiffs  contend  that  this  rule  is  binding  upon  the  leg- 
islature, because  they  find  it  applied  in  England  to  crown  grants. 
There  is  no  analogy.  The  crown  of  Great  Britain  can  neither 
make,  nor  dispense  with  the  law.  The  legislative  power  is  in 
the  king,  with  the  lords  and  commons  in  parliament.  (2  Selden^ 
539.)  The  plaintiffs  need  not  to  have  gone  as  far  as  Coke  upon 
Littleton  for  an  authority  on  this  point.  Jackson  v.  Adams^ 
(7  Wend.  867,)  is  directly  in  their  favor ;  but  the  error  of  that 
decision  is  very  palpable.  See  precisely  the  opposite  doctrine 
^  ruled,  and  its  foundation  distinctly  atated  by  the  supreme  court 
of  the  United  States,  in  Fairfaxes  Devisee  v.  Huntei^s  Lessee^ 
(7  Cranch,  622,  681.)  The  case.cited  from  14  lUvwis  B.  446, 
is  against  the  plaintiffs  on  this  point. 

S.  B.  Strong,  J.  The  plaintiffs  are  owners  in  fee  of  lots 
and  buildings — ^Wetmore  and  Hoppoek  severally  on  Washington 
Street,  and  the  Stuarts  on  Grreenwich  street — all  south  of  and 
below  Reade  street.  They  respectively  claim  to  the  center  of 
the  street  opposite  to  their  lots.  They  are  tax  payers  to  a 
considerable  ejiient  in  the  city  of  New  York.  They  ootDid*ia 
that  the  defendants  threaten  and  intend  to  eonsfmet  a  railway 
through  the  two  streets,  their  entire  length,  and  extending 
throitgh  the  Kinth  avenue  to  Fifty-first  street^  under  an  alleged 
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grant  from  the  common  council  of  the  city,  by  resolutions  pur- 
porting to  have  been  adopted  by  the  board  of  assistants  on  the 
20th  of  December,  1852,  and  by  the  board  of  aldermen  on  the 
6th  of  January,  1853,  and  subsequently  on  reconsideration, 
after  the  mayor's  veto,  in  November  and  December  of  the 
latter  year.  The  plaintiffs  aver  that  the  grant  is  invalid,  and 
that  they  have  a  right  to  prevent  its  operation,  as  tax  payers, 
as  proprietors  of  lands  which  it  is  proposed  to  devote  to  a  new 
purpose  without  allowing  them  any  compensation,  and  as  per- 
sons who  will  sustain  a  special  injury  by  the  construction  and 
proposed  use  of  the  railway ;  and  therefore  ask  for  an  injunc- 
tion  restraining  the  defendants  "  from  entering  into,  or  upon, 
Greenwich  and  Washington  streets,  for  the  purpose  of  laying 
or  establishing  a  rail  road  therein,  and  from  digging  up  or  sub* 
verting  the  soil,  or  doing  any  other  act,  in  these  streets,  tending 
to  incumber  them,  or  to  prevent  the  free  and  common  use 
thereof,  as  the  same  have  been  heretofore  enjoyed."  The  de- 
fendants in  their  answer  deny  that  the  plaintiffs  are  the  owners 
of  the  soil  of  the  streets  mentioned  in  their  complaint,  or  any 
part  thereof ;  but  they  allege  that  the  ownership  is  wholly  vested 
in  the  corporation  of  the  city.  They  aver  that  the  corporation 
had  power  to  make  the  grant  in  question,  and  that  it  was  cor- 
rectly made;  and  they  state  in  a  supplemental  answer  that 
^they  actually  commenced  the  construction  of  the  proposed 
rail  road,  prior  to  the  4th  of  April,  1854,  and  that  before  that 
day  the  said  road  was  in  part  actually  constructed  in  conformity 
to  the  resolutions  of  the  common  council/'  and  that  on  that  day 
the  legislature  of  the  state  passed  an  act  ratifying,  confirm- 
ing and  establishing  the  grant  to  them ;  and  they  admit  that 
they  were  constructing,  and  claim  that  they  have  the  right  to 
complete,  and  use,  the  proposed  rail  road.  The  judge  before 
whom  this  action  was  tried  at  the  special  term,  decided  that  the 
construction  of  the  proposed  road  along  the  streets  where  they 
passed  the  plaintiffs'  lots,  would  inflict  serious  private  injury  upon 
the  plaintiffs,  in  unduly  obstructing  themin  approaching  to  their 
respective  places  of  business  adjoining  upon  such  streets,  amount- 
ing in  effect  to  a  private  nuisance  to  them,  unless  the  grant  is 
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valid ;  but  he  also  held  that  the  grant  was  legal  and  valid,  and  that 
the  defendants  shonld  not  be  restrained  from  proceeding  with  the 
construction  of  the  road;  and  he  therefore  dissolved  a  prelimi- 
nary injunction  which  had  been  granted,  and  gave  judgment  for 
the  defendants.  An  appeal  from  his  decision  has  been  brought 
by  the  plaintiffs,  and  is  now  before  us  for  our  determination. 

It  is  entirely  clear  that  suits  for  the  redress  or  prevention  of 
public  wrongs,  where  there  is  no  pretense  of  injury  to  individ* 
uals  in  their  private  capacity,  can  be  maintained  only  by,  or  in 
the  name  of,  the  people.  Where,  therefore,  individuals,  without 
invoking  the  aid  of  the  public,  call  upon  our  courts  for  protec- 
tion, they  must  show  that  their  private  rights  are  endangered. 
The  principle  is  too  clear  to  need  any  illustration,  and  too  well 
supported  to  require  the  citation  of  any  authority.  In  speak* 
ing  of  public  wrongs,  I  do  not  intend  to  include  such  as  may 
be  sustained  by  corporators  by  the  mismanagement  of  their 
corporate  funds  or  property,  by  their  officers.  These  are  in- 
cluded in  the  class  of  private  wrongs.  Their  officers  act  in  the 
capacity  of  trustees,  and  their  conduct  as  such  is  subject  to 
the  rules  applicable  to  individuals.  It  is  not  a  matter  in  which 
the  people  of  the  entire  state  in  their  collective  capacity  have 
any  interest.  If  the  proposed  grant  to  the  defendants  in  this 
case  is  of  a  franchise  in  the  streets,  that  would  unquestionably 
be  property  belonging  originally  to  the  corporation  ;  and  if  the 
grant  is  improvident,  and  involves  a  breach  of  trust,  it  would 
for  that  reason  be  invalid,  as  much  so  as  if  it  had  emanated 
from  individuals  in  their  private  capacity.  Then,  too,  the  plain- 
tiffs as  corporators,  and  therefore  the  beneficiaries,  would  have 
the  right  in  behalf  of  themselves  and  their  associates,  to  im- 
peach the  transaction.  In  the  case  of  The  Mayor,  Aldermen 
and  Commonalty  of  the  city  of  New  York  t>.  Britton,  (pamph- 
let report,)  Chief  Justice  Nelson  says  that  in  the  case  of  Bailey 
V.  Mayor  ^c.  of  New  York^  (3  Hill,  631,)  it  was  held  that 
'^  the  grant  of  the  legislature  authorizing  the  city  to  furnish  the 
inhabitants  with  pure  and  wholesome  water,  by  means  of  the 
Groton  aqueduct,  was  the  grant  of  a  special  private  franchise, 
made  as  well  for  the  private  emolument  and  advantage  of  the 
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eity  as  for  the  public  good,  and  that  the  defendants,  quoad 
hoc^  were  to  be  regarded  as  a  private  company,  and  to  be  dealt 
with  accordingly ;  that  they  stood  upon  the  same  footing,  in 
this  respect,  as  would  any  person  or  body  of  persons  upon 
whom  the  like  special  franchise  had  been  conferred.''  I  retain 
the  opinion  which  I  expressed  in  the  case  of  Milhau  y.  Sharp^ 
(15  Barb.  280,)  that  tlrese  grants  of  permission  to  construct, 
and  in  a  limited  manner  use,  railways  in  the  city,  are  in  terms 
grants  of  franchises.  The  resolutions  in  this  case  purport  to 
convey  to  the  grantees,  and,  as  I  conceive,  to  them  exclusively, 
the  right  to  run  cars  upon  the  rails,  for  the  conveyance  of  pas- 
sengers, subject  to  the  provisions  therein  specified ;  and  they 
provide  that  the  joint  stock  association  which  may  be  formed, 
*'  shall  have  the  control,  mftnagement  and  direction  of  the  road, 
and  the  business  thereof."  It  was  insisted  on  the  argument 
that  the  resolutions  in  question  cannot  operate  as  the  grant  of  a 
franchise,  because  they  are  not  under  seal.  But  when  a  grant 
is  by  an  act  of  legislation,  and  not  by  individuals,  pursuant  to 
it,  a  seal  is  unnecessary.  There  is  no  limitation  of  the  time  for 
which  the  grant  is  to  endure,  nor  is  there  any  express  power  of 
revocation.  If  such  a  power  can  be  implied  from  the  character 
of  the  trust  devolved  upon  the  corporation  by  its  charter,  that 
would  not  deprive  what  is  granted  of  its  character  as  a  franchise, 
while  it  continued.  I  do  not  intend  to  say  that  it  is  competent 
for  the  corporation  to  grant  to  individuals  a  franchise  in  the 
use  of  the  public  streets ;  I  only  speak  of  these  resolutions  as 
they  read.  If  the  grant  would  have  been  valid  according  to 
its  plain  import,  provided  it  had  been  made  in  goo*l  faith,  it 
seems  to  me  that  the  plaintiffs  can  assail  it  for  unfaithfulness 
in  the  administration  of  a  trust,  not  in  their  character  of  tax 
payers,  for  that  would  include  non-resident  owners  of  real  estate, 
but  as  beneficiaries  or  cestnis  que  trust.  But  it  is  a  serious 
difficulty  in  their  way  in  this  particular,  (and  one  which  relieves 
me  from  considcrin;:;  the  question  of  good  faith  in  the  common 
council.)  that  the  judge  who  heard  the  evidence  on  this  sub* 
ject  has  decided  that  no  breach  of  trust  was  proved.  So  grave 
a  charge  ought  not  to  be  lightly  inferred,  but  to  1)0  of  any  avail 
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should  be  nffirrontively  and  clearly  Ruatfiined  by  the  evidence* 
The  charge  xras,  that  more  ndvantngeous  offers  were  rejected 
by  the  common  council, -hut  the  judge  say«  that  a  better  bona 
fide  offer  w  not  proved  to  have  been  made.  In  an  equity  case 
we  are  not,  it  is  true,  concluded  by  the  verdict  of  a  jury  or  the 
decision  of  a  judge  on  questions  of  fact ;  but  upon  a  full  exam- 
ination of  the  evidence,  I  am  satisfied  that  the  judge  camo  to  a 
correct  conclusion  upon  this  question.  The  plaintiffs  cannot, 
therefore,  avail  themselves  of  this  alleged  ground  to  sustain 
their  action. 

The  allegation  of  the  plaintiffs,  that  the  deiendanta  propose 
to  take  their  respective  lands  for  the  track  of  the  road,  is  not 
sustained  by  the  proof  ^heir  titles  to  the  lots  claimed  by  them 
were  not  admitted  in  the  answer,  nor  were  the  conveyances  to 
•them  produced  in  evidence  on  the  trial.  There  was  proof  of 
possession  of  the  lots  and  buildings  adjoining  the  streets  by 
the  plaintiffs,  or  under  them,  as  owners ;  but  there  was  no 
direct  evidence  of  their  possession  of  any  part  of  the  streets  in 
front  of  their  lots,  except  of  the  vaults,  for  which  they  had 
respectively  made  compensation  to  the  common  council,  to  which 
body  they  had  applied  for  permission  to  construct  them.  In 
the  country  the  possession  of  land  adjoining  a  public  highway 
is  jnstly  deemed  some,  although  not  conclusive,  evidence  of  the 
possession  of  the  adjoining  half  of  the  road,  subject  to  the 
easement.  Ordinarily  the  owners  of  the  land  devoted  to  pub- 
lic use,  in  the  rural  districts,  retain  some  right  in  the  sml — 
all  the  private  rights  which  may  be  compatible  with  the  free 
and  unobstructed  exercise  of  the  public  privilege.  Thus  they 
have  the  exclusive  right  to  the  pasture  and  the  wood,  which 
ere  frequently  of  considerable  ynluc.  The  existence  and  the 
common  exercise  of  the  right  raise  a  presumption  in  favor  of 
che  adjoining  proprietors.  It  is  but  a  presumption  of  fact  how- 
ever, and  may  be  rebutted.  In  cities,  the  pristine  or  (if  there 
be  any  such)  the  existing  owners  of  the  strata  of  the  streets 
cannot  exercise  any  acts  of  possession,  for  their  individual  lienefit, 
over  the  devoted  soil.  Tiic  many  uses  to  which  it  may  be 
appropriated  preclude  that    They  have  not,  therefore,  any  pos* 
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(wssion  which  can  Faise  a  pregumption  of  title.  Especially  ia 
this  true  in  a  city,  where  the  title  to  the  land,  in  a  great  portion 
ef  the  streets,  is  vested  under  the  provisions  of  kw  in  the  cor- 
poratioa.  I^  however,  there  was  any  presumption  of  title  in 
the  plaintiffs,  by  reason  of  their  possessing  the  lands  adjoining 
the  streets,  that  would  be  fully  met  by  their  admission  of  title 
in  the  corporation,  implied  by  their  application  for  permission 
to  oonstmet  vaults  under  the  half  of  the  streets  adjoining  their 
lands,  and  paying  a  compensation  for  the  privilege.  I  do  not 
deny  but  that  if  the  pkintiffs  bad  proved  that  the  title  to 
th<pir  lots  had  emanated  from  those  who  at  the  time  had  owned 
the  beds  of  the  streets,  and  their  deeds  had  bounded  the  prop- 
erty by  the  streets  in  general  terms,  their  title  would  have  ex* 
tended  to  the  center.  The  vendor  could  have  had  no  inducement 
to  retain  any  title  to  the  portions  of  the  streets  fronting  the 
lots  and  buildings  of  other  proprietors ;  and  besides,  as  a  street 
boundary  may  be  the  margin  or  the  center,  the  construetioo 
most  favorable  for  the  grantee  might  be  applied,  which  would 
carry  him  to  the  more  capacious  boundary.  That  is  the  rule 
where  the  conveyance  is  between  private  individuals,  acting  in 
reference  to  their  own  property.  It  is  different  when  the  state 
is  a  grantor ;  and  I  am  inclined  to  think  that  it  is  inapplicable 
where  the  grantor  is  a  corporation,  holding  the  lots  for  private 
and  the  streets  for  public  purposes.  There  the  boundary  of  the 
private  property  by  that  held  for  public  purposes  would  apply 
to  the  dividing  line  between  the  two,  the  same  as  when  one  lot 
is  bounded  by  another.  If  a  vendor  has  no  title  bej^nd  the 
adjoining  margin  of  a  highway,  and  bounds  the  grantee  by 
the  highway,  in  general  terms,  with  a  covenant  of  seisin,  it 
would  be  no  breach  of  the  covenant  that  his  title  did  not  ex- 
tend to  the  center  of  the  highway*  If,  therefore,  the  plaintiffs 
had  traced  their  titles  back  to  their  corporation,  and  the  corpora* 
tion  had,  in  the  original  conveyances,  bounded  the  lots  by  the 
streets,  I  think  that  they  would  not  have  thereby  established 
their  claims  to  any  part  of  the  adjoiNing  streets.  If,  however, 
the  plaintiffs  had  clearly  proved  that  their  titles  extended  to 
thB  center^  the  valae  of  their  lato^est  would  have  been  merely 
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nominal.  The  public  would  still  have  a  right  to  engross  the 
use,  to  the  exclusion  of  the  enjoyment  of  any  private  right,  aa 
long  as  the  public  easement  should  continue ;  and  as  there  is 
no  probability  of  a  discontinuance,  the  right  of  reverter  would 
be  worthless.  It  is  for  this  reason  that  when  the  corporation 
demand,  and  acquire  by  legal  proceedings,  the  absolute  title  to 
the  lands  dedicated  by  the  owners  to  the  public  for  streets,  a 
nominal  compensation  only  is  awarded.  {In  the  matter  of 
Thirty-'Second  street^  19  Wend,  198.  In  the  matters  of  Twen- 
ty-ninth  and  Thirty-nurth  streets,  1  //iM,  189, 191.)  If.  then, 
the  prosecution  of  the  proposed  measure  had  been  for  a  purpose 
to  which  the  lands  claimed  by  the  plaintiffs  had  not  been  pre- 
viously devoted,  they  would  not  have  been  entitled  to  an  injunc^ 
tion  to  protect  an  interest  of  merely  nominal  value;  more 
especially  as  they  could  have  obtained  ample  redress  after  the 
actual  infliction  of  the  injury.  But  the  use  of  the  street  for  a 
railway  would  not  vary  its  primary  designation.  It  was  desig- 
nated prinoipally  for  a  pass- way,  and  a  railway  furnishes  an 
improved  method  of  locomotion.  The  late  Judge  Jones  says 
truly,  in  Drake  v.  The  Hudson  River  R.  R.  Co,  (7  Barb. 
608.)  that  "the  said  road,  with  its  cars  propelled  by  the  appli- 
cation of  steam,  or  by  animal  power,  is  a  new  mode  of  using 
the  street,  but  still  it  is  a  use  of  it  for  passing  and  repassing 
through  it  with  vehicles  for  the  carriage  of  passengers,  and  of 
goods  and  freights;  and  the  use  of  the  streets  by  cars  with 
passengers  is  equally  within  the  acknowledged  right  thus  to 
traverse  the  streets  with  carriages,  as  the  use  of  them  by  other 
vehicles  for  similar  purposes."  If,  therefore,  the  plaintiffs  had 
any  title  to  the  lands  in  the  streets,  their  property  will  not  be 
used  for  any  purpose  other  than  to  pursue  previously  acquired 
privileges,  and  they  are  not  entitled  to  any  compensation,  nor, 
of  course,  to  an  injunction,  for  the  reason  that  no  compensation 
has  been  awarded  to  them.  If  the  objections  which  I  have 
been  considering  had  been  originally  valid,  they  would  not  have 
been  cured  by  the  confirmatory  act  of  April  4, 1854.  The  leg- 
islature may,  as  some  suppose,  (although  I  do  not,)  possess  des- 
potic power,  except  where  the  people  have  been  so  fortunate 
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M  to  restrict  it  by  their  organic  law;  but  that  contains  a 
restriction  brood  enough  to  prevent  the  enactment  of  an  effect- 
ual law  to  sanction  the  breach  of  a  private  trust,  or  to  prevent 
private  property  not  only  from  being  taken,  but  from  being  iu 
effect  annihilated,  without  a  &ir  and  just  compensation  to  the 
owners.  It  is,  however,  unquestionably  competent  for  the  leg- 
islature to  relieve  a  measure  from  any  objections  exclusively 
of  a  public  character.  That  would  of  course  be  no  infiinge- 
ment  of  private  rights ;  and  the  rights  of  the  people  in  their 
collective  capacity  are  generally  subject  to  legislative  control 
If|  therefore,  the  resolutions  in  question  exceeded  the  power 
conferred  upon  the  city  legislature,  in  authorising  the  construe* 
tion  of  the  proposed  railway  at  all.  or  in  creating  or  conferring 
upon  private  individuals  a  franchise  which  would  constitute 
a  monopoly  in  the  public  streets^  and  which  would  in  effect 
violate  a  general  provision  in  the  law  of  the  state  for  the  ben- 
efit and  protection  of  travelers,  or  in  restricting  the  common 
council  in  their  power  to  regulate  the  streets,  or  in  author* 
izing  the  creation  of  a  public  nuisance,  irrespective  of  its  effects 
upon  the  rights  of  private  individuals ;  or  if  the  common  coun- 
cil, in  making  the  grant,  assumed  executive  or  administrative 
powers  which  had  been  expressly  denied  to  them ;  or  if  the  reso- 
lutions would  interfere  with  the  power  conferred  upon  the 
mayor,  to  license  carriages ;  all  these  being,  as  was  truly  said 
by  the  counsel  for  the  defendants,  '^  objections  with  which  no 
private  individual  has  any  concern,  and  of  which  the  state 
alone  can  complain,"  were  effectually  released  by  the  cdnfirma* 
tory  statute,  and  which,  so  fkr  as  it  relates  to  these  matters, 
the  same  learned  counsel  very  properly  denominated  "a peace 
act" 

The  remaining  objection  is,  as  I  view  it,  of  a  much  mora 
formidable  character.  It  is  that  these  alleged  resolutions  were 
never  adopted  by  the  common  council — that  they  were  never 
legally  passed.  That  the  two  boards,  in  what  they  passed  in 
this  matter,  acted  in  their  legislative  capacity,  I  do  not  enter- 
tain a  doubt.  Whether  it  is  considered  as  a  simple  riigula* 
tion  of  the  streets,  revocable  at  any  time^  or  as  a  grant  of 
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franchise,  it  is  still  a  legislative  act.  The  delegation  of  legis- 
lative power  to  the  common  council  is  in  general  terms.  It 
is  limited,  of  conrse,  by  the  constitution  and  laws  of  the  state, 
but  neither  restricts  it  in  the  particular  which  I  am  consider- 
ing. As  the  statute  gives  no  definition  of  the  term,  it  must  be 
understood  and  interpreted  according  to  its  ordinary  significa- 
tion. The  practice  of  the  constituting  power  may  aliirays  be 
considered,  and  should  have  controling  weight  in  the  interpre- 
tation of  its  own  language.  Now  it  has  ever  been  the  prac- 
tice of  our  legislature  to  confer  franchises,  and  even  to  convey 
lands  to  individuals,  by  legislative  acts.  If  a  principle  like 
this  needs  confirmation,  it  has  it  in  the  case  o^  Fletcher  v. 
Peck^  (6  Oranch,  137,)  which  was  cited  by  the  defendants' 
counsel.  I  do  not  think  that  it  was  decided  otherwise  by  our 
court  of  appeals  in  the  case  of  the  People  v.  Siurievantr  It  is 
difficult  to  say  how  far  the  court  intended  to  go  in  that  case. 
The  only  point  necessarily  decided  was,  that  if  those  proceedings 
of  the  common  council  purporting  to  authorize  the  construction 
and  use  of  railways  were  le^slative  acts,  they  were  not  ao  far 
exempt  from  judicial  interference  that  an  injunction  restraining 
legislative  action  was  void,  or  could  be  safely  disregarded. 
That  was  enough  for  the  determination  of  that  case,  and  what- 
ever else  was  said  in  the  opinion  of  the  learned  judge  was  an 
obiter  dictum^  and  no  doubt  would  be  so  considered  by  him  in 
any  subsequent  case.  The  common  council,  in  the  years  1852 
and  1858,  consisted  of  a  board  of  aldermen  and  a  hohtd  of  assist- 
ants, who  together  possessed  and  wielded  the  legislative  power 
of  the  corporation.  There  could  be  no  act  of  the  comm<m 
council  without  the  co-operation  of  both  boards.  The  term 
board,  as  applied  to  those  bodies,  may  have  two  meanings — 
one  abstract,  having  reference  to  the  legislative  creation,  which 
is  continuous;  and  the  other  referring  to  its  members,  in 
which  latter  and  more  important  sense  it  is  changed  by  every 
new  general  election.  The  members,  of  course,  constitute  the 
board  for  all  purposes  of  action ;  and  when  powers  are  to  be 
exercised,  the  members  legally  assembled  can  alone  act.  Legis- 
lation, to  be  effectual,  must  be  performed  by  the  two  boards, 
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who  together  oonstitate  the  common  conndL  fTow,  as  an  act- 
ing body,  the  common  coancil  of  1852  was  not  the  common 
conncil  of  1858,  because  there  was  an  entire  change  of  the 
members  of  one  of  the  constitated  bodies — the  assistants — on 
the  1st  of  January,  1858.  The  resolutions  in  question  were 
not  passed  by  the  common  council  of  1852,  as  they  were  not 
then  adopted  by  the  board  of  aldermen,  nor  by  the  common 
council  of  1858,  as  the^  were  not  then  adopted  by  the  assist- 
ants. It  is  not  pretended  that  the  resolutions  were  passed  in 
1852.  They  were  not  passed  in  1853,  because  the  assistants 
of  1852  and  the  aldermen  in  1853  could  not,  in  the  latter  year, 
coalesce  so  as  to  form  one  common  council.  The  members  of 
the  two  boards  are  the  legislative  representatives  of  the  corpo- 
rators, and  their  acts  in  that  capacity  are  considered  as  the  acts 
of  the  corporation.  They  derive  their  efficacy  from  the  prin- 
ciple of  representation.  They  are  repcesentatives  only  during 
their  official  term.  Who,  then,  were  the  legal  representatives 
in  1853?  Most  assuredly  the  then  existing  aldermen  and  as- 
sistants, and  no  act  could  be  passed  in  that  year  without  their 
co-operation.  But  if  the  procedure  in  this  instance  was  valid^ 
an  act  might  be  passed,  not  only  without  the  co-operation 
of  the  two  existing  boards,  but  in  opposition  to  the  views 
of  the  members  of  one  board,  by  whom  it  had  never  been 
apiNTOved,  or  even  considered.  The  legislature  might  have  aur 
thorixed  this  anomalous  procedure;  but  it  has  not  done  so, 
certainly  not  in  direct  terms,  nor,  as  it  seems  to  me,  by  infer- 
ence»  The  provision  in  the  amended  charter  of  1849,  ''that 
when  the  mayor  is  prevented  from  returning  an  ordinance  or 
resolution  of  the  common  council  by  the  close  of  its  session,  it 
shall  not  be  a  law  until  the  expiration  of  five  days  after  the 
commencement  of  the  next  session  of  the  common  council,  by 
whom  the  ordinance  or  resolution  shall  be  reconsidered,  if 
returned  within  such  time,  and  be  disposed  of  in  the  same  man- 
ner and  with  the  like  effect  as  if  presented  at  the  preceding 
session,"  has  reference  to  the  same  council  by  whom  the  ordi- 
nance or  resolution  was  originally  passed,  and  not  to  one  whose 
membcfB  had  been  changed.    That  construction  is  supported 
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bj  the  direction  that  the  ordinance  or  resolation  shall  be  re- 
eonsidered  at  the  latter  session.  Reconsidered  by  whom? 
Certainly  not  by  those  who  had  never  considered  it  befi»re. 
But  if  the  provision  may  apply  to  a  newly  elected  board,  it  is 
special,  relating  simply  to  a  reconsideration  of  a  measure  by 
the  two  existing  boards,  and  can  be  extended  no  fifftber— -cer- 
tainly not  so  &r  as  to  violate  a  principle  of  representation. 
The  case  of  CoUs  v.  The  Trustees  of  WiUiamsburgh,  (10 
Wend.  659,)  simply  decides  that  where  a  petition  is  necessaiy 
to  any  act  of  a  municipal  corporation,  one  presented  to  a  former 
board  will  authorize  their  successors  to  proceed.  Th&t  may 
very  well  be,  as  the  presentati<»i  of  the  petition  was  a  per- 
fected act,  so  far  as  it  related  to  the  subscribers*  Nothing 
more  was  to  be  dcme  by  them,  and  as  to  them  it  mattered  not 
to  which  board  it  was  presented.  That  has  no  reference  to  the 
case  where  the  conjoint  action  of  two  constituent  bodies  is 
requisite  to  make  it  the  action  of  the  composite  body.  The 
delegation  of  legislative  powers  to  the  common  council,  as  it  was 
constituted  in  1852  and  1858,  was  by  statute.  The  Bongan 
charter,  it  is  true,  recites  that  ^^the  city  of  New  York  is  an 
ancient  city,  and  the  citizens  of  the  said  city  have  been  an- 
ciently a  body  politic  and  corporate."  That  was  not  enough, 
however,  to  show  that  it  was  a  corporation  by  prescription ;  nor 
could  it  have  been  such,  as  sufficient  time  to  make  it  such, 
under  the  English  law,  had  not  elapsed  since  the  discovwy  of 
the  continent.  If,  however,  it  had  been  a  corporation  by  pre- 
scription, the  division  of  the  common  council  into  two  boards 
was  by  statute  and  of  modem  date.  The  principles  which 
control  this  new  institution  are  such  as  are  applicable  to  re- 
cent enactments.  In  such  cases  the  grant  to  the  corporation 
cannot  be  explained,  and  most  assuredly  its  powers  cannot  be 
created,  by  usage.  In  ancient  grants,  and  especially  when  ex- 
pressed in  obsolete  phraseology,  usage  under  them  may  be 
resorted  to  for  explanation,  but  never,  even  in  such  cases,  te 
establish  additional  powers.  That  the  common  council  may 
have  adopted  a  practice  conformable  to  what  was  done  in  this 
instance,  and  pursued  it  &r  a  period  ^  twsB^^ve  yean^  if 
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k  liad  been  fitlly  proyed,  which  it  has  not,  would  not  hare 
Bhown  that  it  waa  legal,  or  within  the  oompase  of  their  powers. 
Their  legtslatire  powers  were  not  derived  from  usage,  bat 
were  acquired  wholly  under  the  Statute.  In  all  such  cases,  if 
there  are  express  statutory  definitions,  they  must  control ;  but 
if  there  are  not,  any  power  conferred  must  be  taken  with  its 
ordinary  qualities  and  incidents.  That  is  the  reasonable  mlci 
and  it  has  been  established  by  authority.  What  then  was  the 
rule,  in  the  particular  which  I  am  considering,  in  legislatiFe 
bodies  consisting  of  two  branches  1  In  England,  when  there 
was  an  election  of  a  new  house  of  commons,  the  unfinished  busi- 
ness pending  in  the  preceding  parlianient  was  at  an  end« 
There  was  neyer  an  instance  where  a  bill  adopted  by  the  house 
of  commons,  only,  of  one  parliament,  was  taken  up  by  the  house 
of  lords  and  finally  passed  without  the  concurrence  of  the  newly 
elected  body.  The  rule  has  been  extended  to  prorogations, 
and  where  the  same  houses  re-assembled.  Blackstone  says, 
{Com.  vol.  1,  j>.,186,)  that  "prorogation  puts  an  end  to  the  ses- 
sion, and  then  such  bills  as  are  only  begun,  and  not  perfected, 
must  be  resumed  de  novo  (if  at  all)  in  a  subsequent  session." 
Jefierson  says,  {Manual,  §  61,)  '^  Parliaments  have  three  modes 
of  separation,  to  wit :  by  adjournment,  by  prorogation  or  disso- 
lution by  the  king,  or  by  the  efflux  of  the  term  for  which  they  v 
were  elected.  Prorogation  or  dissolution  constitutes  there  what 
is  called  a  session,  provided  some  act  has  passed.  In  this  case, 
all  matters  depending  before  them  are  discontinued,  and  at 
their  next  meeting  are  to  be  taken  up  de  novo,  if  taken  up  at 
all.  An  adjournment,  which  is  by  themselves,  is  no  more  than 
a  continuance  of  the  session  from  one  day  to  another,  or  for  a 
fiyrtnight,  a  month,  &c.  ad  libitum.  All  matters  depending 
remain  in  statu  quo,  and  when  they  meet  again,  be  the  term 
ever  so  distant,  are  resumed,  without  any  fresh  commencement, 
at  the  point  at  which  they  were  left."  (1  Lev.  165,  Lex.  ParL 
c2.  1  RolUfs  Rep.  29.  4 //w^  T,  27,  28.  Hutt.  61.  IMod. 
152.  Jac.  L.  Die.  tit.  Parliament.)  He  subsequently  re- 
marked, that  "  when  it  was  said  above,  that  all  matters  depend- 
ing before  parliament  were  diseontiniied  by  the  deteminatimi 
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of  the  session,  it  was  not  meant  for  judiciary  cases  depending 
before  the  house  of  lords,  such  as  impeachments,  appeals  and 
writs  of  error.  These  stand  continued,  of  course,  to  the  next 
session.  {Raym*  120,  Jac.  L*  D.  tU,  Parlia$nenL)  Impeach- 
ments stand,  in  like  manner,  continued  before  the  senate  of  the 
United  States."  It  is  stated  in  a  note,  ^'  that  it  was  held  in  the 
case  of  Hastings,  that  a  dissolution  did  not  work  the  discontin- 
uance of  an  impeachment."  Impeachments  are  like  indictments, 
and  when  once  preferred,  they  remain  pending  before  the  courts 
until  they  are  decided ;  so,  too,  the  house  of  lords  acts  as  a  oonrt 
in  hearing  and  deciding  appeals  and  writs  of  error,  and  is  then 
governed  by  the  same  rule  of  procedure.  But  the  action  of 
the  house  of  lords,  when  sitting  as  a  court  and  acting  alone, 
furnishes  no  rule  for  governing  their  conduct  when  acting  in 
their  legislative  capacity,  where  the  concurrence  of  another  body 
is  requisite.  Bacon,  in  his  abridgement,  {iitle  Court  of  Par- 
liameni,  F.)  says,  ^the  diversity  between  a  prorogation  and  an 
adjournment  or  continuance  of  the  parliament  is,  that  by  the 
prorogation  in  open  court  there  is  a  session,  and  then  such  bills 
as  passed  in  either  house,  or  by  both  houses,  and  had  no  royal 
assent  to  them,  must,  at  the  next  assembly,  begin  again;" 
'^but  if  it  be  only  adjourned  or  continued,  all  things  oontinne  in 
the  same  state  they  were  in  before  the  adjournment  or  continu* 
ance."  The  practice  of  the  English  parliament,  when  acting 
legislatively,  has  been  uniformly  followed  by  the  congress  of  the 
United  States,  by  the  legislature  of  this  state,  and,  so  &r  as  I 
know,  by  the  legislatures  of  all  the  other  states.  In  all  these 
bodies,  when  there  has  been  a  new  election  of  either  branch, 
the  unfinished  business  of  their  predecessors  is  considered  as 
absolutely  discontinued,  and  if  taken  up  at  all,  is  acted  upon 
without  reference  to  what  has  been  done  before.  Why  is  not 
this  rule  applicable  to  the  common  council  of  New  York  ?  Can 
a  power  delegated  to  them  be  taken  without  the  restrictive 
incidents  which  enter  into  its  definition?  And  above  all,  can 
it  be  supposed  that  when  a  superior  body  confers  some  of  its 
own  power  upon  an  inferior  one,  it  designs  to  go  beyond  its 
own  limits  ?    I  am  satisfied  that  this  rule  of  action  in  all  legis- 
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Istive  bodies  mnst  goyern  and  control  the  common  council  of 
New  York  in  their  legislative  proceedings.  The  supposed 
resolutions  in  question  were  therefore  null  and  void  when  pre- 
sented to  the  mayor  for  his  consideration.  The  snbseqnent 
action  of  the  two  branches  was  not,  therefore,  upon  the  recon- 
sideration of  a  previously  adopted  ordinance.  If  it  could  have 
any  effect  it  would  have  been  as  an  original  or  a  new  enactment 
In  that  view  it  was  ineffectual,  as  it  was  not  subsequently  pre- 
sented to  or  approved  by  the  mayor.  In  fine,  what  was 
attempted  to  be  done  was  neither  a  grant,  license,  resolution  or 
contract  of  the  common  council,  or,  in  fact,  of  anybody.  It 
was  not,  therefore,  confirmed  by  the  ^' peace  act"  of  April  4, 
1854.  It  was  not  embraced  in  its  terms,  nor  could  it  have  been 
the  design  of  the  legislature  to  complete  the  unfinished  business 
of  the  common  council,  or  of  either  of  its  branches.  The  reso- 
lutions in  question  had  been  adopted  but  by  a  single  board  in 
any  year,  or  during  the  existence  of  any  one  common  council, 
and  were  not,  therefore,  at  any  time  the  act  of  the  entire  body. 
If  such  resolutions  are  characterized  by  what  they  are,  and  not 
by  what  they  are  designed  to  be,  a  confirmation  of  the  acts  of 
the  common  council  would  not  reach  them.  In  this  point  of 
view  it  is  unnecessary  to  consider  the  question  discussed  at  the 
bar — whether  a  nullity  from  inherent  defects  can  be  confirmed 
by  an  act  of  the  legislature  ?  Or,  another  question,  whether 
the  legislature,  having  devolved  the  power  of  regulating  the 
streets  upon  the  common  council,  can  resume  it  without  the 
eonsent  of  the  inferior  body,  legally  expressed  7 

Connected  with  the  objection  which  I  have  last  considered, 
are  the  questions  whether,  by  the  construction  or  use  of  the 
proposed  rail  road,  the  plaintiffs  would  clearly  sustain  a  serious 
special  injury  which  would  produce  a  public  nuisance ;  and  if 
so,  one  peculiar  to  themselves,  by  the  noxious  procedure.  I 
agree  to  what  appears  to  be  the  predominant  judicial  sentiment 
in  this  state,  that  an  authorized  rail  road  in  a  city  is  not  a  pub- 
lic nuisance.  When  the  principal  act  is  sanctioned,  that  legal- 
izes the  temporary  obstruction  to  the  public  caused  by  the 
prosecution  of  the  appropriate  work,  and  would  prevent  any 
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effectaal  action  by  indiyidnals  on  aeoonnt  of  any  conseqaential 
injury — althongh  it  might  be  peculiar  to  them — ^which  shonld 
neoesBarily  resnlt  from  it.  But  it  is  otherwise  when  the  rail 
road  i8  constructed  without  the  requisite  authority ;  then  the 
obstructions,  at  least  in  remoying  the  pavement  and  laying  the 
rails,  would  be  unjustifiable,  and  as  they  would  neceasarily 
be  considerable,  they  would  amount  to  a  publie  nuisance.  If 
the  injury  would  be  confined  to  trayelers,  (and  by  that  term  I 
intend  to  include  all  who  use  the  street  simply  as  a  passway,) 
the  people  alone  could  sustain  an  action  for  its  reformation  or 
prevention.  In  order  to  enable  individuals  to  maintain  a  suit 
for  prevention  in  their  own  behalf,  it  must  be  apparent  that  the 
injury  of  which  they  complain  will  ensue,  and  will  be  peculiar 
to  themselves.  The  apprehended  deleterious  result  must  be 
reasonably  certain,  and  not  merely  possible  or  even  probable. 
Thus  if  one  threatens  to  dig  a  pit,  or  deposit  a  log  in  the  high- 
way, an  individual  cannot  obtain  an  injunction  to  prevent  the 
nuisance  because  he  is  in  the  habit  of  riding  in  that  part  of  the 
highway  in  the  night,  and  he  or  his  horse  will  probably  sustain  a 
fiill ;  not  even  if  it  should  be  near  his  dwelling  house.  The  dan- 
ger might  be  imminent  under  such  circumstances,  but  not  certain, 
and  it  would  also  be  one  which  he  would  share  with  the  travel- 
ing public,  and  would  extend  no  further  than  to  what  might 
be  incurred  in  the  use  of  the  street  simply  as  a  passage,  and 
the  greater  probability  or  extent  of  the  apprehended  injury  by 
reason  of  propinquity  would  not  change  its  character  from 
public  to  private.  The  judge  who  tried  this  action  found  sub- 
stantially that  the  plaintiffs  would  sustain  special  injury  by  the 
obstruction,  to  the  access  to  their  stores.  This  apprehended 
grievance  is  not  one  of  those  particularly  specified  in  the  com- 
plaint. It  is  included  in  the  general  charge  that  the  proposed 
work  would,  if  prosecuted,  be  specially  injurious  to  them.  The 
rules  of  good  pleading  would  seem  to  require  greater  partio- 
ularity ;  but  if  the  complaint  was  defective  in  that  particular, 
the  defendants  should  have  moved  for  an  order  upon  the  plain- 
tiffs to  reform  it,  or  at  any  rate  should  have  objected  on  the 
trial  to  the  introduction  of  evidence  to  support  a  chai|pe  not 
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efficiently  specified.  As  they  did  neither,  it  is  too  late  for 
them  to  raise  it  now.  It  must  be  considered  as  having  been 
waived,  especially  as  it  was  not  even  mentioned  in  the  argument 
of  the  defendants'  coansel,  who  never  omits  raismg  an  available, 
or  even  plausible,  point  in  behalf  of  his  client.  The  judge's 
conclusion  that  the  access  to  the  plaintiffs'  buildings  on  the  nearer 
side  of  the  streets  through  which  it  is  proposed  to  construct 
the  rail  road,  seems  to  be  warranted  by  the  evidence,  and  in- 
deed was  not  seriously  controverted  on  the  argument  But  the 
defendants'  counsel  contended  so  strenuously  and  ingeniously 
that  this  apprehended  injury  would  not  be  special  and  peculiar 
to  the  plaintiffs,  that  it  produced  considerable  doubt  in  my  mind 
whether  I  had  not  been  mistaken  in  the  opinion  which  I  had 
expressed  to  the  contrary,  in  the  Broadway  rail  road  case. 
{Milhau  V.  Sharp,  16  Barb.  280.)  I  there  say,  ''  if  the  grant 
18  void  from  the  want  of  adequate  power  to  make  it,  or  indeed 
invalid  from  any  cause,  the  plaintiffs  as  proprietors  of  buildings 
on  Broadway,  Would  be  peculiarly  and  seriously  injured  by  an 
attempt  on  the  part  of  the  defendants  to  construct  the  proposed 
rtdlway,  and  they  would  be  entitled  to  an  injunction  to  prevent 
evils  for  which  they  could  obtain  no  adequate  redress  in  the 
law."  My  examination  of  the  subject  since  the  argument  of 
this  case  has  dissipated  the  doubts  which  were  then  created, 
and  led  me  to  a  resumption  of  my  former  opinion.  The  injury 
in  this  case  is  not  to  the  passage  along  or  across  the  street  from 
one  part  to  another,  which  is  a  public  privilege,  but  to  the 
access  from  the  street  to  the  plaintiffs'  buildings,  which  is  a 
private  right,  in  which  the  public  does  not  share.  An  interrupt 
tion  to  such  access  would  inflict  an  injury  upon  the  owner  peculiar 
to  himself,  in  which  others  have  no  concern.  It  is  true  that  the 
number  of  sufferers  in  this  instance  would  be  very  greatj  but  that 
would  not  prevent  any  of  them  from  obtaining  individual  redress* 
It  might  be  a  valid  reason  for  including  as  plaintiffs  in  one  ac^ 
tion  numerous  persons  who  have  no  joint  interest,  for  the  purpose 
of  averting  a  threatened  evil  from  a  common  cause  affecting 
them  alL  The  injury,  if  inflicted,  would  be  direct,  and  not  re- 
aiotely  consequential  and  the  differenoe  is  very  essentiaL  ThiUi 
Vol.  X2ai.  68 
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if  a  serions  obstruction  should  be  created  in .  the  mouth  of  the 
Mississippi,  it  would  to  some  extent  impair  the  access  from  the 
ocean  to  the  lands  of  the  riparian  owners  on  that  noble  river* 
But,  then,  the  injury  would  be  consequential  to  the  interruption 
of  a  public  privilege,  and  not  directly  acting  upon  a  strictly  pri« 
Tate  right.  The  public  privilege  of  passing  from  the  ocean 
into  the  river  would  be  alone  invaded,  and  that  would  not  fur- 
nish a  valid  cause  of  action  to  individuals  to  whom  the  conse* 
quenoes  might  prove  injurious.  That  distinction  would  prevent 
or  render  innocuous  the  "  shower  of  subpoenas''  in  suits  instituted 
by  the  successive  riparian  proprietors,  to  which  allusion  was  made 
by  the  defendants*  counsel.  The  decision  of  the  court  of  ap* 
peals  in  the  case  of  Oould  v.  The  Hudson  River  R*  R.  Co* 
(2  Sdd.  522,)  does  not  overrule  this  doctrine.  I  say  the  decision 
because  that  applied  to  the  questions  actually  involved,  and 
was  not  necessarily  accordant  with  all  the  remarks  of  the  learn^ 
ed  judge  who  expressed  an  opinion  in  that  case.  The  question 
in  that  case  was,  whether  an  owner  of  land  on  the  banks  of  the 
Hudson  river  could  maintain  an  action  against  a  rail  road  com- 
pany for  damages  sustained  by  him,  in  being  deprived,  by  an 
embankment,  of  his  access  to  the  river.  The  court  held  that 
the  action  could  not  bo  sustained,  because  the  damages  resulted 
from  an  obstruction  authorized  by  the  statute  organizing  the  rail 
road.  But  if  that  is  good  law,  it  by  no  means  follows  that  the 
action  would  have  £uled  if  the  obstruction  had  been  unauthor- 
ized by  the  legislature.  The  owner,  it  is  true,  would  sustain 
a  damage  whether  the  causa  causans  was  sanctioned  by  legia> 
lation  or  not,  but  if  it  resulted  from  a  lawful  cause  it  would  be 
damnum  absque  injuria.  I  cannot  suppose  that  the  court  of 
appeals  intended  to  decide,  nor  do  I  believe  it  to  be  law,  that 
the  owner  of  land  adjoining  a  highway,  by  land  or  water,  haa 
not  a  private  right  of  access  to  it,  (and  if  there  is  such  a  right 
it  must  necessarily  be  private,  as  the  public  cannot  share  in  it,) 
or  that  damages  caused  by  an  interruption  to  it  by  an  obstruo- 
tion  unlawfully  interposed  are  irrevocable. 

Upon  the  whole,  I  am  satisfied  that  the  project  for  the  pro- 
posed railway  was  never  legally  adopted  by  the  common  cooncili 
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Mid  that  its  pursuit,  if  tolerated,  would  inflict  some  serious 
injuries  upon  the  plaintiffs,  in  which  none  but  the  proprietors 
of  the  land  adjoining  the  streets  through  which  it  is  designed 
to  construct  said  railway  would  participate,  and  that,  therefore, 
the  injunction  for  which  they  ask  should  be  granted. 

The  judgment  at  the  special  term  should  be  reversed,  and  an 
injunction  should  be  awarded  pursuant  to  the  prayer  in  the 
complaint. 

I  am  not  inclined  to  allow  any  costs. 

Roosevelt,  J.  Messrs.  Wetmore,  Hoppock  and  Stuart,  in- 
habitants of  this  city,  and  also  owners  of  property  on  Greenwich 
and  Washington  streets,  complain  that  the  defendants,  under  the 
name  of  the  Ninth  Avenue  Rail  Road  Company,  and  under  color 
of  a  pretended  grant  from  the  city  authorities,  are  about  extend^ 
ing  their  nuls  through  those  streets,  in  front  of  the  plaintiffs' 
premises,  to  their  great  injury  and  annoyance,  and  in  violation 
of  their  rights.  An  injunction  granted  in  the  first  instance,  on 
their  application  to  restrain  the  proceeding,  was  subsequently, 
at  special  term,  dissolved  and  the  complaint  dismissed.  From 
that  judgment  the  plaintiffs  have  appealed,  insisting  that  the 
injunction  originally  issued,  instead  of  being  dissolved,  should  be 
made  perpetual. 

On  the  part  of  the  defendants,  it  is  not  pretended  that  every 
citizen  has  a  right  to  lay  a  rail  track  in  the  streets  of  the  city. 
The  corporation,  however,  it  is  claimed,  may  do  it ;  or,  in  their 
discretion,  by  a  resolution  of  the  common  council,  may  grant 
the  privilege,  as  a  franchise,  to  a  particular  individual  or  associ- . 
fttion  of  individuals.  Such  a  grant,  it  is  alleged,  has  been 
made  in  this  instance.  The  judge  so  held  at  special  term.  He 
placed  his  final  decision  on  that  ground.  And  the  question 
therefore  is,  can  a  resolution,  adopted  by  the  board  of  assist- 
ants in  one  year,  be  concurred  in  by  the  board  of  aldermen  in 
another  year,  so  as  to  make  it,  without  consulting  the  existing 
board  of  assistants,  an  ordinance  of  the  common  council  ?  Or 
must  it,  as  in  the  case  of  unfinished  business  in  other  legisla- 
tive bodies,  be  taken  up  d$  novo  ?    When  the  charter  of  1880 
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declared  that  "  the  legislative  power  of  the  corporation  of  the 
city  of  New  York  should  be  vested  in  a  board  of  aldermen  and 
a  board  of  assistants,  who  together  should  form  the  common  coun- 
cil of  the  city,"  it  must  be  considered  as  having  adopted  by 
implication,  so  far  as  applicable,  the  universally  recognized  prin^ 
ciples  of  legislative  bodies,  constituted  of  two  independent 
branches.  The  settled  practice  and  understanding — ^indeed,  we 
may  say  the  common  law — of  such  bodies,  as  illustrated  in  the 
congress  of  the  United  States,  the  legislature  of  this  stat-e,  and, 
it  is  believed,  in  the  legislatures  of  every  state  in  the  union,  as 
well  as  in  the  parliament  of  Great  Britain,  repudiates  the  idea 
that  the  board  of  aldermen  of  1853  could  take  up  and  pass  the 
resolution  of  the  politically  deceased  board  of  assistants  of  1852, 
and  give  it  effect  as  law,  without  consulting  the  newly  elected 
body,  it  might  have  been,  although  not  so  in  the  present  in- 
stance, on  the  express  ground  of  opposition  to  the  particular 
act  of  their  predecessors,  and  for  the  express  purpose  of  pre* 
venting  its  consummation. 

No  case  has  been  cited,  in  which  the  senate  of  a  state,  or  of 
the  United  States,  or  the  upper  house  of  Great  Britain  and 
Ireland,  has  attempted  to  give  effect  to  the  inchoate  action  of  a 
previous  assembly,  house  of  representatives  or  house  of  com- 
mons, whose  term  had  expired  and  whose  places  were  filled  by 
others  newly  chosen  in  their  stead.  To  allow  an  opposite  prac- 
tice in  the  legislation  of  the  city  common  council  since  its  new 
organization,  would  be  at  times  to  defeat  the  will  of  the  constit- 
uents, clearly  expressed  through  the.  regular  channel  of  the 
ballot-box,  and  to  render  the  elective  franchise  a  nullity.  Al- 
though the  corporation  of  the  city  is  a  continuous  body,  the 
common  council,  since  its  division  into  two  branches,  is  not.  Its 
legal  term,  like  that  of  the  state  legislature,  upon  whose  model  it 
was  formed,  is  one  year,  and  no  longer.  The  common  council  of 
1852  is  not  the  common  council  of  1858.  The  resolution,  there<- 
fore,  set  up  by  the  defendants  as  their  justification,  although 
passed  by  a  board  of  aldermen  and  by  a  board  of  assistants,  was 
not  a  resolution  of  the  common  council,  and  as  a  consequence, 
was  not  confirmed  by  the  state  law  of  April  4th,  1854. 
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TI16  primarj  object  of  that  act  was  to  prevent  the  common 
eonncilfl  of  cities  from  permitting  the  construction  of  rail  roads 
in  the  streets  of  cities,  without  the  consent  of  a  majority  of 
the  property  owners  immediately  interested;  and  when  it 
excepted,  from  its  operation,  rail  roads  already  '*  constructed  in 
part,"  it  meant  those  constructed  under  lawful  authority,  and 
not  under  "  grants,  licenses,  resolutions  or  contracts"  which  had 
neyer  been  made,  given,  passed  or  entered  into  according  to  the 
charter,  and  which,  therefore,  having  in  judgment  of  law  no 
existence,  could  not  be  "  confirmed."  The  confirmation  intend- 
ed was  a  confirmation  as  against  the  state,  and  not  against  the 
common  council  itself.  An  opposite  construction  of  the  act, 
instead  of  restraining  the  common  council  from  permitting 
injurious  rail  roads,  would  go  to  sanction  roads  commenced  in  vio- 
lation of  law,  and  which  had  never  been  permitted  at  all.  Hav- 
ing had,  therefore,  no  warrant  for  its  commencement,  and  none 
for  its  continuance,  the  road  in  question,  under  the  evidence,  is 
not  only  a  public  nuisance,  but  a  public  nuisance  of  which  the 
pkintiffs  have  a  legal  right  to  complain  as  specially  injurious 
to  them  in  their  ingress  and  egress  to  and  from  their  places  of 
business  on  the  street.  Such  a  nuisance,  it  is  well  established 
by  numerous  decisions,  can  and  ought  to  be  restrained  by  in- 
junction, if  demanded,  as  in  this  case,  by  the  parties  specially 
aggrieved. 

The  judgment  therefore  of  the  special  term,  we  all  agree, 
should  be  reversed,  and  a  perpetual  injunction  awarded. 

Clerke,  J.  For  the  reasons  above  expressed  in  Judge 
Roosevelt's  opinion,  I  concur  in  the  conclusion  at  which  both 
my  associates  arrived. 

Judgment  reversed. 

[New  Tork  Orhbral  Tbrm,  Beptember  8, 1866.  S,  B.  Strong,  Roosevdi 
and  Clerke,  Justices*] 
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The  People,  ex  rd.  J.  B.  Debenetti,  vs,  Moses  D,  GalE| 
clerk  of  the  marine  court. 

The  right  of  appeal  flrom  the  marine  coait  of  the  dty  of  New  Toik  (o  tlie  oom- 
moQ  pleas  was  iK>t  takea  away  by  the  act  of  July  21, 1868,  in  relative  to  the 
marine  court. 

But  such  an  appeal  can  only  be  resorted  to  after  an  actual  determination  has 
been  made  by  the  marine  court  at  a  general  term.    Whiting,  J.  dissented. 

An  appeal  does  not  lie  to  the  common  pleas  from  a  judgment  rendered  by  a 
single  judge  of  the  marine  court.  If  such  an  appeal  is  taken,  it  will  .conibr  no 
Jurisdiction  upon  the  common  pleas;  and  the  judgment  of  the  marine  conrtat 
special  term  being  thus  left  in  ffaXL  fbroe,  it  is  the  duty  of  the  cleric,  when  ap- 
plied to,  to  issue  execution  upon  it. 

A  peribrmance  of  that  duty  may  be  compelled  by  a  mandamus  isBUing  out  of  the 
supreme  court    Whiting,  J.  dissented. 

MANDAMUS  to  compel  the  defendant,  as  clerk  of  the  ma- 
rine  court  in  the  city  of  New  York,  to  isBne  an  ezecutioii 
upon  a  judgment  of  that  court 

BoosEVBLT,  J.  An  order  was  made  in  this  case,  directing 
a  mandamus  to  the  clerk  of  the  marine  court  to  compel  him 
to  issue  an  execution  on  a  judgment  rendered  by  one  of  the 
judges  of  that  court  The  clerk  objects  that  the  judgment,  al- 
though regularly  rendered  by  the  marine  court,  had  been  regu- 
larly reversed  by  the  court  of  common  pleas.  The  relator,  on 
the  other  hand,  contends  that  the  reversal  was  a  nullity ;  that 
the  common  pleas,  in  that  stage  of  the  proceeding,  had  no  juris- 
diction ;  that  an  appeal  from  the  single  judge  of  the  marine  court 
could  only  be  taken,  in  the  first  instance,  to  the  three  judges  of 
thai  court,  and  afterward,  if  at  all,  to  the  common  pleas. 

By  the  act  of  July  21, 1858,  the  jurisdiction  of  the  marine 
court  was  greatly  enlarged,  and,  as  a  consequence,  it  was  deem* 
ed  proper,  at  the  same  time,  to  provide  additional  safeguards  for 
the  correctness  of  its  judgments.  An  appeal  was  accordingly 
given  from  any  judgment  "  entered  by  the  direction  of  a  single 
justicey^  to  the  ^^  justices  of  the  same  court  at  a  general  term." 
And  the  justices  were  authorised  to  appoint  such  general  termSi 
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that  iS)  terms  to  be  held  by  more  than  a  single  judge,  '^  at  stich 
times  as  they  deem  proper." 

The  first  question  presented  is^  was  this  appeal,  or,  more 
properly,  rehearing,  in  the  same  court,  intended  to  supersede, 
not  the  occasion  merely  as  it  ordinarily  would,  but  the  right  to 
appeal  to  a  higher  court  ?  For  it  will  be  remembered  that  by 
the  code,  as  it  then  stood — and  there  has  been  no  express  alter- 
ation— ^it  was  declared  (sec.  34)  that  the  common  pleas  should 
have  ''  power  to  review  the  judgments  of  the  marine  court."  A 
jurisdiction  thus  clearly  given — and.  as  it  appears  to  me,  so  fit 
and  proper  in  itself— could  only  be  taken  away  by  express  words 
or  necessary  implication,  neither  of  which  exists  in  this  case^ 
How,  then,  is  this  revisory  control  of  the  common  pleas  to  be 
exercised  ?  The  act  of  1858,  as  well  as  the  fitness  of  things,  as 
it  seems  to  me,  clearly  answers  this  question.  It  places  the 
marine  court,  in  reference  to  the  common  pleas,  upon  the  same 
footing  precisely  as  that  upon  which  the  supreme  court  stood  in 
reference  to  the  court  of  appeals.  No  appeal  lay  firom  the  su- 
preme court  to  the  court  of  appeals,  (Code,  i  11.)  until  at  least 
three  judges  of  the  former  court  had  been  consulted,  and  until 
at  least  two,  at  general  term,  had  made  an  ^  actual  determina* 
tion"  of  the  controversy.  The  act  of  1858,  in  providing  for  an 
appeal  fi*om  one  to  three  justices  of  the  marine  court,  declares 
that  the  appeal  shall  be  taken  "  in  the  same  manner  and  with 
the  like  effect  as  appeals  in  the  supreme  court  from  the  decision 
of  a  single  judge  to  the  general  term."  One  of  the  "  effects," 
in  the  supreme  court  of  an  appeal  from  a  single  judge  to  three 
or  more  judges  of  the  same  court  is,  as  we  have  seen,  that  it 
enables  a  dissatisfied  party — and  is  an  indispensable  preliminary 
— to  obtain  a  review  not  only  in  the  same  court,  but  in  another 
court.  It  was  the  only  "manner"  in  which  a  party  could  carry 
his  cause  from  the  court  below  to  the  court  above.  He  was  re- 
quired— ^for  that  clearly  was  the  object  of  the  legislature — to 
exhaust  the  fonctions  of  the  one  court  before  he  resorted  to  the 
other.  And  why,  we  may  ask,  should  the  legislature,  in  creating 
general  and  special  terms  in  the  marine  court,  have  deviated 
from  the  uniform  policy  of  our  judicial  system  ?    I  say  uniform 
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policy,  because  the  rule  contended  for  hud  been  adopted  not  only 
in  the  organization  of  the  supreme  court,  but  in  that  of  all  the 
other  courts  in  the  city.  The  court  of  appeals,  says  the  code, 
(sec.  11,)  shall  have  exclusive  jurisdiction  to  review  upon  appeal 
every  actual  determination  made  at  a  general  term,  by  the  su-^ 
preme  court,  or  by  the  superior  court,  or  by  the  court  of  common 
pleas.  No  appeal,  it  will  be  seen,  is  allowed  in  any  of  these 
cases  from  one  court  to  another  courts  until  the  judgment  of  the 
single  justice  of  the  subordinate  court  at  special  term  has  been 
afSrmed  or  reversed  by  his  brethren  at  general  term.  But 
this  is  not  all ;  although  there  is  no  right  of  appeal  in  any  case 
firom  either  of  the  three  named  courts  to  the  court  above,  before 
the  action  of  the  general  term,  there  is  a  right  of  appeal  from 
all  of  them  in  every  case  after  such  action.  Why,  when  ex-* 
tending  the  system  of  general  and  special  terms  to  the  marine 
court,  should  the  marine  court,  I  repeat  it,  be  made  an  excep* 
tion  to  the  otherwise  universal  rule  ?  Why  should  not  all  pro* 
ceedings  thereafter,  to  rehear  or  review,  as  to  that  court,  be 
conducted  "  in  the  same  manner  and  with  the  like  effect,"  as  in 
the  case  of  all  the  other  courts  in  the  district  in  which  the  or* 
ganization  of  general  and  special  terms  existed  ? 

It  has  been  suggested,  as  a  difficulty,  that  by  the  terms  of 
the  code,  which  prescribe  the  mode  of  appealing  from  inferior 
courts  to  the  common  pleas,  an  appeal  from  a  general  term  of 
several  judges  would  be  impracticable.  The  notice  of  appeal^ 
it  is  true,  according  to  the  code,  must  be  served  '^on  the  justice 
or  on  his  clerk,"  the  return  must  be  made  by  the  ^'justice,"  and 
the  appellate  court  '^  may  compel  him  to  make  the  return,"  Ac. 
But  where  is  the  difficulty  in  substituting  the  plural  for  the 
singular  number  in  these  cases  ?  Is  it  not  an  amendment,  or 
rather  an  adaptation,  necessarily  implied  in  the  act  of  1858  ? 
The  revised  statutes  had  already  declared,  and  if  they  had  not^ 
the  progress  of  common  sense  would  have  dictated  the  same  in- 
terpretation, that  where  the  singular  number  is  used,  the  plural| 
if  necessary,  shall  be  deemed  to  be  included.  But  the  same 
chapter  of  the  code  which  requires  the  service  of  an  appeal  on 
'<  the  jostice,"  in  the  singular  number,  equally  leqoires  its  i 
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Tiee  on  "  the  respondent"  in  the  singular  number.  How  then, 
upon  the  strict  principles  contended  for,  could  there  be  any  ap- 
peal, eyea  from  a  single  judge,  if  the  party  called  to  respond  to 
the  appeal  consisted  of  the  plural  instead  of  the  singular  num- 
ber ?  In  regulating  the  costs  also,  there  is  a  certain  sum  given 
to  "the  appellant,"  on  reversal,  and  to  "  the  respondent,"  on  af- 
firmance ;  both,  like  the  term  '^justice,"  nouns  in  the  singular 
number. 

Our  conclusions  are : 

Firstj  That  the  right  of  appeal  from  the  marine  court  to  the 
common  pleas  was  not  taken  away  by  the  act  of  1858. 

Seeandi  That  such  an  appeal  can  only  be  resorted  to  after  an 
actual  determination  made  by  the  marine  court  at  a  general 
term. 

Third,  That  the  appeal  in  the  present  instance  was  therefore 
premature,  and  gave  the  common  pleas  no  jurisdiction ;  and 
that  the  judgment  of  the  marine  court  at  special  term  being 
thus  in  fiill  force,  it  was  the  duty  of  the  clerk,  when  applied  to, 
to  issue  an  execution  upon  it 

Clbrkb,  J^  concurred. 

Whiting,  J.,  dissented. 

[Niw  ToRK  GsMsaAL  Term,  Jnne  19, 1866.  Rnotndl^  CUrkt  and  WkU' 
ing,  Jostioei.] 
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NeillMr  the  ooonty  oonrC,  nor  the  sapreme  ootirt,  caa  mvene  the  JndgiMBl 
/  '  of  a  jnstioa  of  the  peace  became  it  is  aganut  the  weight  of  evideooe. 

If  there  is  a  disputed  question  of  fkct,  upon  which  the  case  turned  before  the 
justice,  or  in  relation  to  which  there  was  evidence  upon  both  sides,  the 
county  court  should  aiBrm  the  Judgment,  whatever  may  he  its  opinion  ss 
to  the  oorrectoess  of  the  Justice's  conclusion. 

But  if  the  Judgment  is  entirely  unsupported  by  evidence,  so  that  it  is  really 
against  law,  the  county  court  should  reverse  it ;  and  if  it  ikils  to  do  ao,  it  is  the 
duty  of  the  supreme  court  to  correct  the  error  and  reverse  the  Judgments  of 
bcth  courts. 

In  an  action  to  recover  damages  for  aUeged  injuries  to  the  plaintilf 's  dog.  ioflicU 
od  by  the  delbndani*s  dog,  whatever  may  have  been  the  chaiacter  and  habits 
of  the  defendant's  dog,  it  is  neoessary  for  the  plaintiiT  to  prove  that  be  was  the 
aggressor,  or  in  the  wrong,  in  that  particular  fight  If  the  plaintiff's  dog  pro- 
yoked  the  quarrel  and  caused  the  fight,  the  defendant,  as  the  owner  of  the 
y  other  dog,  cannot  be  made  responsible  for  the  consequencea 
V  The  cases  in  which  dogs  have  attacked  huauui  beings,  although  treepaMen,  and 
their  owners  have  been  hehl  liable,  are  not  ajmlicable  to  the  case  of  one  dog 
attacking  another./ 

A  distinction  is  to  be  observed,  between  keeping  a  dog  who  is  dangerous  to  hu- 
man lifo,  and  one  who  is  unwilling  to  have  strange  dogs  upon  his  master's 
premises,  and  is  in  the  habit  of  attacking  and  driving  them  off.. 

Owners  of  valuable  dogs  are  bound  to  take  a  care  of  them  proportioned  to  tlieir 
value,  and  to  keep  them  within  thehr  own  precincti  or  under  their  own  ej9. 

It  is  not  a  general  rule  that  when  two  dogs  fight,  and  one  is  killed,  the  owner 
can  have  satisfhctlon  for  his  loss  from  the  owner  of  the  victorious  dog. 

APPEAL  from  a  judgment  of  the  Oneida  coanty  court,  affirm- 
ing the  judgment  of  a  justice.  The  action  was  brought  to 
recover  damages  for  alleged  injuries  to  the  plaintiff's  dog, 
inflicted  by  the  defendant's  dog,  in  a  fight,  in  consequence  of 
which  the  plaintiff's  dog  died.  The  complaint  alleged,  1st.  That 
on  or  about  the  29th  day  of  May,  1855,  the  defendant  set  dogs 
upon,  and  who  bit  and  maimed  and  greatly  injured,  the  plaintiffs 
dog,  and  that  the  defendant  struck,  kicked,  jammed  and  injured 
the  plaintiff's  dog,  so  that  he  died  from  said  mjuries,  to  the 
damage  of  the  plaintiff  of  $100.  2d.  That  on  or  about  the 
29th  of  May,  1855,  the  defendant's  dog  and  dogs  attacked,  bit 
and  greatly  injured  the  pluntiff's  dog,  so  that  he  died.  And 
that  the  defendant  well  knew  that  his  dogs  were  ferocious  aad 


06WEG0-JULY,  1866.  fiQ? 


Wiley  V.  SUter« 


dangeroiifl,  and  were  aocnstomed  to  bite  and  injare  other  dogs 
and  animals,  bat  still  kept,  and  still  keeps,  said  dog,  well  know« 
ing  him  to  be  dangerous  and  accustomed  to  bite.  And  the 
plaintiiF  demanded  judgment  against  the  defendant  for  $100. 

The  defendant  by  his  answer  denied  the  complaint,  and  each 
and  every  allegation  contained  therein.  And  for  a  farther  an- 
swer, he  alleged  that,  at  the  time  mentioned  in  said  complaint, 
he  heard  dogs  fighting,  and  went  to  them,  and  amongst  them 
were  the  plaintiff's  dog;  and  as  soon  as  the  defendant  saw 
the  plaintiff's  dog  and  the  others  fighting,  he  parted  said  dogs« 

At  the  close  of  the  plaintiff's  testimony,  the  defendant  moved 
for  a  nonsuit :  Ist.  On  the  ground  that  the  plaintiff  had  not 
shown  that  the  dog  which  did  the  injury  belonged  to  the  defend* 
ant ;  2d.  That  the  plaintiff  had  not  shown  that  the  defendant 
had  knowledge  that  his  dog  was  accustomed  to  attack.  The 
motion  was  denied.  The  justice  rendered  a  judgment  in  favor 
of  the  plaintiff  for  $25  damages  and  $6  costs,  and  the  county 
court  affirmed  the  judgment.  The  defendant  then  appealed  to 
this  court. 

R.  H.  Morehouse^  for  the  appellant. 

D.  C.  Stoddard^  ibr  the  respondent 

*•  ■•     » 
By  the  Court j^L  %  Allen,  J.    1.  If  there  is  a  disputed 

question  of  fitct^upon  which  the  case  turned  in  the  court  beloWj 

or  in  relation  to  which  there  was  evidence  upon  both  sides,  the 

county  court  did  right  to  affirm  the  judgment,  whatever  may 

have  been  the  opinion  of  that  court,  or  may  be  our  opinion  as 

to  the  correctness  of  the  conclusion  of  the  justice.    The  county 

court,  or  this  court,  cannot  reverse  the  judgment  of  a  justice 

because  it  is  against  the  weight  of  evidence.    {Adsit  t.  Wils&ny 

7  Haw.  64.    Kasam  y.  MUls,  8  id.  877.    Bennett  v.  Scutt^ 

18  Barb.  347.)    But  if  the  judgment  was  entirely  unsupported 

by  evidence,  so  that  it  is  really  against  law,  the  county  court 

should  rererse,  and  if  it  fails  to  do  so,  it  is  the  duty  of  this 

court  to  correct  the  error  and  reverse  the  judgment  of  both 

oourts* 


\ 
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This  is  the  first  time  I  hare  been  called  upon  to  adtnmisteif 
the  law  in  the  case  of  a  pure  dog  fight,  or  a  fight  in  Trhich  the 
dogs,  instead  of  the  owners,  were  the  principal  actors.  I  have 
had  occasion  to  preside  upon  the  mal  of  actions  for  assaults  and 
batteries  originating  in  affrays  in  which  the  masters  of  dogs 
have  borne  a  conspicuous  part,  and  acquitted  themselves  in  a 
manner  which  might  well  have  aroused  the  envy  of  their  ca« 
nine  dependents.  The  branch  of  the  law,  therefore,  applicable 
to  direct  conflicts  and  collisions  between  dog  and  dog  is  entirely 
new  to  me,  and  this  case  opens  up  to  me  an  entire  new  field  of 
investigation.  I  am  constrained  to  admit  total  ignorance  of  the 
code  duello  among  dogs,  or  what  constitutes  a  just  cause  of 
offense  and  justifies  a  resort  to  the  ultima  ratio  regmpi,  a  resort 
to  arms,  or  rather  to  teeth,  for  redress ;  whether  jealousy  is  a 
just  cause  of  war,  or  what  different  degrees  and  kinds  of  insult 
or  slight,  or  what  violation  of  the  rules  of  etiquette  entitle  the 
injured  or  offended  beast  to  insist  upon  prompt  and  appropriate 
satisfaction,  I  know  not,  and  am  glad  to  know  that  no  nice  ques* 
tion  upon  the  conduct  of  the  conflict  on  the  part  of  the  princi* 
pal  actors  arises  in  this  case.  It  is  not  claimed,  upon  either 
side,  that  the  struggle  was  not  in  all  respects  dog-like  and  fain 
Indeed  I  was  not  before  aware  that  it  was  claimed  that  any  laW| 
human  or  divine,  moral  or  ceremonial,  common  or  statute,  un- 
/  dertook  to  regulate  and  control  these  matters,  but  supposed  that 
this  was  one  of  the  few  privileges  which  this  class  of  animals 
still  retained  in  the  domesticated  state;  that  it  was  one  of  their 
reserved  rights,  not  surrendered  when  they  entered  into  and 
^became  a  part  of  the  domestic  institution,  to  settle  and  avenge, 
in  their  own  way,  all  individual  wrongs  and  insults,  without 
regard  to  what  Blackstone  or  any  other  jurist  might  write, 
speak  or  think  of  the  "rights  of  persons"  or  "rights  of  thitigs.** 
J  have  been  a  firm  believer  with  the  poet  in  the  instructi«a-if 
not  semi-divine  right  of  dogs  to  fight ;  and  with  him  would  say^ 

<*Let  dogs  delight  to  bark  and  bite, 
For  Ood  hath  made  tbcm  so; 
Let  bean  and  lions  growl  and  flgfati 
For  'tis  their  nature  to«" 
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It  18  possible,  that  had  the  owners  of  both  dogs  been  present 
the  belligerents  would  have  been  changed,  and  the  familiar 
questions  growbg  out  of  son  assault  destnene  and  mottiier 
numus  imposuU  would  have  been  presented,  but  no  such  ques- 
tions are  made  here. 

The  defense  is  not  rested  upon  the  principle  of  self-defense^ 
or  defeuse  of  the  possession  of  the  master  of  the  yictorious  dog. 
Had  this  defense  been  interposed,  a  serious  and  novel  question 
would  have  arisen,  as  to  the  liability  of  the  offending  dog  for  ^ 
excess  of  force,  and  whether  he  would  be  held  to  the  sam^ 
rules  which  are  applied  to  human  beings  in  like  cases  offending; 
whether  he  would  be  held  strictly  to  the  proof  of  the  necessity 
and  reasonableness  of  all  the  force  exerted,  under  the  plea  that 
in  defense*  of  his  carcase  or  the  premises  committed  to  his 
watch  and  care,  '*he  did  necessarily  a  little  bite,  scratch,  wound, 
tear,  devour  and  kill  the  plaintiff's  dog,  doing  no  unnecessary 
damage  to  the  body  or  hide  of  the  said  dog." 
.  ^  Addressing  myself  to  the  question  really  made  in  the  case^ 
then,  the  first  difficulty  I  meet  with  is  the  want  of  proof  of 
ownership  by  the  defendant  of  the  offending  dog.  The  plain- 
tiff made  a  prima  facie  case,  by  proving  an  apparent  posses- 
sion of  the  dog,  but  the  appearances  were  entirely  explained  by 
the  witness  Nowell,  who  testifies  that  the  dog  was  not  owned  by 
the  defendant,  nor  kept  nor  harbored  by  him,  but  was  really  a 
trespasser  on  the  premises,  being  kept  at  the  shop  adjoinbg. 
tTpon  the  queetiqp  of  6wnership  there  is  really  no  conflict  of 
testimony. 

2.  Whatever  may  have  been  the i^haracter  and  habits  of  the^^ 
dog,  there  is  no  evidence  that  he  was  the  aggressor,  or  in  the 
wrong,  in  this  particular  fight.  The  plaintiff's  dog  may  have 
provoked  the  quarrel  and  have  caused  the  fight ;  and  if  so,  the 
owner  of  the  victor  dog,  whoever  he  may  be,  cannot  be  made 
responsible  for  the  consequences. 

8.  There  is  no  evidence  that  the  dog  alleged  to  belong  to  the 
defendant  was  a  dangerous  animal,  or  one  unfit  to  be  kept. 
The  cases  cited,  in  which  dogs  have  attacked  human  beingii  |^ 
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^  aUhoQgb  trespassers,  and  the  owners  have  been  held  liable,  are 
not  applicable.    It  is  one  thing  for  a  dog  to  be  dangerous  to 

^bninan  life,  and  quite  another  to  be  unwilling  to  have  strange 
dogs  upon  the  msster's  premises.  To  attack  and  drive  off  dogs 
thus  suffered  to  go  at  large,  to  the  annoyance  if  not  to  the  det- 
riment and  danger  of  the  public,  would  be  a  virtue,  and  that  is 
all  that  can  be  claimed,  upon  the  evidence,  was  done  in  thia 

rcase.  Owners  of  valuable  dogs  should  take  care  of  them  pro* 
portioned  to  their  value,  and  keep  them  within  their  own  pre- 
eincts  or  under  their  own  eye.  It  is  very  proper  to  invest  dogs 
with  some  discretion  while  upon  their  master's  premises,  in 
regard  to  other  dogs,  while  it  is  palpably  wrong  to  allow  a  roan 
to  keep  a  dog,  who  may  or  will,  under  any  circumstances,  of  his 
own  volition,  attack  a  human  being*  If  owners  of  dogs,  whether 
/  valuable  or  not,  suffer  them  to  visit  others  of  their  species,  par- 
ticularly if  they  go  uninvited,  they  must  be  content  to  have 
them  put  up  with  dog  fare,  and  that  their  reception  and  treat- 
ment shall  be  hospitable  or  inhospitable,  according  to  the  nature 
or  the  particular  mood  and  temper  at  the  time,  of  the  dog  visited. 

(The  courtesies  and  hospitalities  of  dog  life  cannot  well  be  regu- 
^  lated  by  the  judicial  tribunals  of  the  land« 
"~  4.  The  evidence  is  slight  that  the  dog  died  in  consequence 
of  this  fight  I  should  infer,  from  the  evidencCi  that  he  contin- 
ued his  annoying  visitations  until  some  one  who  did  not  own  a 
white  dog  with  black  spots  on  his  head,  made  use  of  a  shot  gun 
or  ^^  Sharpens  rifle,"  or  some  other  substitute,  to  abate  the  nuis- 
ance. But  as  this  question  is  left  in  doubt  by  the  evidence,  the 
judgment  of  the  justice  is  conclusive  as  to  the  cause  of  death. 
I  can,  however,  see  no  just  grounds  for  the  judgment.  lijaiH 
only  be  supported  upon  the  broad  ground  that  when  two  doga 


fight  and  one  is  killed,  the  owner  can  have  satis&ction  for  his 
loss  from  the  owner  of  the  victorious  dog ;  and  I  know  of  no 
such  rule.  \The  owner  of  the  dead  dog  would,  I  think,  be  very 
^clearly  entitled  to  the  skin,  although  some,  less  liberal,  would 
be  disposed  to  award  it  as  a  trophy  to  the  victor,  and  this  rule 
would  ordinarily  be  a  foil  equivalent  for  the  loss ;  and  with  tha^ 
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unless  the  eridence  differ  materially  from  that  in  this  case,  he 
shoald  be  content 

The  judgment  of  the  county  court,  and  of  the  justice,  re- 
Tersed. 

[OswcGO  OfiHEBAi.  Term,  Jnjy  8, 1866.    Praii,  Bacon,  and  W,  F,  AUen, 
Joaticet.J 
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Tbe  legislatiire  has  the  power  to  specify  the  dati^  of  Hbmrians  of  school  districts, 
and  ibr  a  Tiolatlon  of  those  daties  may  give  an  action,  and  fix  the  penalty  i%hicfa 
shall  be  recovered  by  the  lArty  aggrieved .  The  inhabiUnU  of  a  school  district 
nay  also  make  such  reguhitions  as  they  think  proper,  for  the  government  of 
the  librarian;  and  he  is  subject  to  the  direction  of  the  trustees,  in  all  matters 
relating  to  the  preservation  of  the  books. 

Bat  in  the  absence  of  any  regulations  or  directions  touching  the  rights  of  the 
inhabitants,  and  the  duties  of  the  librarian,  an  sction  will  not  lie  by  a  reKidcot 
of  a  school  district,  against  the  librarian,  for  refusing  to  him  or  his  children 
access  to  the  library,  and  permission  to  take  books  tbercfh>m. 

MOTION  by  the  defendant  for  a  new  trial,  apon  exceptions. 
The  substance  of  the  complaint  was,  that  the  plaintiff  was 
a  house  holder  and  resident  in  a  school  district  in  the  town  of 
Cheektawaga,  in  Erie  connty ;  that  the  schotd  district  owned 
and  possessed  a  large  school  district  library ;  that  by  the  regu- 
lations made,  each  and  every  of  the  inhabitants  of  the  district 
waf  entitled  to  free  access  to  the  library,  and  to  take  and  carry 
away  and  read — subject  to  certain  regulations,  as  to  the  number 
of  books  to  be  taken  at  one  time,  and  the  length  of  time  the 
books  might  be  kept — any  book  or  books  such  person  might  de- 
sire. That  in  1849  the  defendant  was  elected  librarian  and 
took  possession  of  the  library,  and  has  been  ever  since  such 
librarian.  That  the  plaintiff,  at  different  times,  applied  to  the 
defendant  for  books  out  of  the  library,  and  demanded  permission 
to  take  books,  6ce.  In  short,  that  the  defendant  refused  to  let 
the  plaintiff  or  the  plaintiff's  minor  children  take  any  book  of 
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books  from  the  library.  She  claimed  judgment  for  $5000  dam 
ages.  The  defendant  denied  the  complaint,  and  answered  new 
matter,  not  material  to  be  stated. 

On  the  trial  the  plaintiff  proved  that  she  was  a  resident  of  dis- 
trict namber  four,  and  paid  school  district  taxes ;  that  the  dis- 
trict had  a  school  district  library  consisting  of  about  800 
Tolumes;  that  the  defendant  was  librarian,  and  had  the  care, 
custody  and  possession  of  the  library,  and  kept  it  at  his  dwell- 
ing house.  She  proved  the  allegations  made  in  the  complaint, 
of  application  made  by  her  son,  a  minor,  under  her  direction, 
and  also  by  herself,  for  books,  and  that  the  defendant  refused  to 
allow  her  son  and  the  plaintiff  to  take  any  book  or  books  from 
the  library,  and  prohibited  their  coming  upon  his  premises. 
There  was  no  proof  of  any  regulations  made  by  the  trustees  or 
superintendent  or  librarian,  touching  the  library.  The  judge, 
at  the  circuit,  nonsuited  the 'plaintiff,  and  the  plaintiff  excepted. 
.  This  motion  was  to  set  aside  the  nonsuit,  and  for  a  new  triaL 

Geo.  B.  Benedict^  for  the  plaintiff. 

R  J.  Fithianj  for  the  defendant 

Bff  the  Caurtj  ICabvin,  J.  It  will  be  proper  to  ascertain 
the  position  and  duties  of  the  librarian,  touching  the  school 
district  library.  By  statute,  the  taxable  inhabitants  of  a  school 
district  have  power,  at  the  district  meeting,  to  raise  money  by  tax 
for  the  purchase  of  a  school  district  library,  not  exceeding  a  cer- 
tain amount  each  year.  The  clerk  of  the  district|  or  such  other 
person  as  the  taxable  inhabitants,  at  their  annual  meeting,  may 
designate  and  appoint  by  a  majority  of  votes,  shall  be  the  libra- 
rian of  the  district,  and  shall  have  the  care  and  custody  of  the 
library,  under  such  regyiationa  ae  the  inhabitants  nuxy  adopt 
for  his  governments  The  trustees  of  the  district  are  the  trus- 
tees of  the  library,  and  the  property  of  all  the  books,  &c.  is 
deemed  to  be  vested  in  the  trustees.  The  librarian  is  made 
Sttbject  to  the  direction  of  the  trustees,  in  all  matters  relating  to 
the  preservation  of  the  books  and  appurtenances  of  the  library, 
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and  he  may  be  removed  by  the  trustees  from  office  for  willfiil 
disobedience  of  snch  directions,  or  for  any  willful  neglect  of  duty* 

The  statute  authorises  the  state  superintendent  to  frame  a 
set  of  general  regulations  relating  to  school  district  libraries, 
and  the  use  of  them  by  the  inhabitants  of  the  district,  which 
regulations,  it  is  declared,  shall  be  obligatory  upon  all  persons 
and  officers  having  charge  of  the  libraries,  or  using  and  possess* 
ing  any  of  the  books  from  the  libraries.  An  appeal  is  given  to 
the  superintendent  by  any  person  aggrieved  by  any  acts  or  de- 
cisions of  the  trustees  concerning  district  libraries,  or  the  books 
therein,  or  the  use  of  books,  or  from  any  acts  or  decisions  of  the 
librarian  or  of  any  district  meeting.  (1  R.  S.  4th  ed.  906,  7,  8, 
M  167, 168, 171, 173,  174, 175.) 

The  librarian  is  designated  and  appointed  by  the  district^ 
and  he  has  the  care  aiyi  custody  of  the  library,  under  such  reg^ 
ulations  as  the  inhabitants  may  adopt  for  his  government.  He 
is  made  subject  to  the  direction  of  the  trustees,  in  all  matters 
relating  to  the  preservation  of  the  books.  It  does  not  appear  in 
the  present  case  that  the  inhabitants  of  the  district  had  ever 
made  any  regulations  for.  the  government  of  the  librarian,  or 
that  the  trustees  had  ever  given  any  directions  relating  to  the 
preservation  of  the  books ;  nor  does  it  appear  that  the  superin-* 
tendent  has  ever  framed  a  set  of  general  regulations  touching 
librarians.  The  case  is  to  be  considered,  then,  in  its  absence  of 
any  regulations  or  directions  touching  the  rights  of  the  plaintiff, 
and  the  duties  of  the  defendant.  By  the  statute  it  is  seen 
that  the  property  of  the  books  is  deemed  to  be  vested  in  the 
trustees ;  and  they  are  declared  to  be  the  trustees  of  the  library. 
What  relations  existed  between  the  plaintiff  and  defendant  ? 
What  title  and  right  had  the  plaintiff  to  the  books  in  the  libra* 
ry  ?  What  duty  did  the  defendant  owe  her  ?  The  library  was 
procured  for  the  use  of  the  inhabitants  of  the  district.  But  to 
be  used,  how  and  where,  and  under  what  circumstances?  The 
title  of  the  books  was  not  in  the  inhabitants  of  the  district,  but 
in  the  trustees.  It  seems  to  me  that  the  rights  of  the  plaintiff, 
whatever  they  were,  were  too  imperfect  to  support  an  action  by 
her  against  the  librarian.    He  oWed  no  duty  to  her,  in  his  of* 

Vol.  2CZIL  65 


/ 

014  OASES  IN  THE  SUPREME  OOTJRT. 

Kwmediy  v.  Bay. 

trial  oberteler,  the  breach  of  which  would  subject  him  to  sa 
eotioii.  He  was  sabject  to  the  directions  of  the  trastees,  in  all 
mtlera  relating  to  the  preservation  of  the  books.  If  the  plain- 
tiff felt  aggrie?ed  she  should  have  applied  to  the  trusteesi  and 
thej  could  probably  hsve  afforded  the  proper  relief. 

In  Sp0ar  y.  CummingSj  (28  Pick.  224,)  it  was  held  that  the 
teacher  of  a  town  school  is  not  liable  to  an  action,  bj  a  parent, 
for  refusing  to  instruct  his  children.  The  court  say  that  the 
proper  remedy  of  the  plaintiff  was  to  appeal  to  the  committee, 
(answering  to  our  trustees,)  and  they  had  power  to  control  the 
teacher ;  and  finally,  if  there  should  be  found,  practically,  any 
danger  of  an  encroachment  upon  private  rights,  in  a  matter  in 
which  the  whole  community  have  so  deep  an  interest,  it  is  for 
the  legislature  to  provide  more  ample  and  specific  security 
against  such  danger.  So  in  a  case  like  the  present,  further  leg- 
islation may  be  necessary,  or  perhaps  the  inhabitants  of  the 
district  have  power,  by  suitable  regulations,  to  remove  any 
danger,  and  to  afford  proper  means  of  redress ;  or  the  superin- 
tendents may  frame  general  regulations  which  may  be  sufficient 
to  afford  redress.  The  difficulty  is  that  the  plaintiff  shows  no 
legal  rights  in  and  to  the  books,  and  hence  no  legal  actionable 
wrong  was  done  to  her.  There  may  be  many  moral  wrongs  fer 
which  the  law  affords  no  remedy.  And  there  may  bo  legal 
wrongs  in  which  the  damages  to  individuals  may  be  very  great, 
and  yet  so  remote,  contingent  or  indefinite,  as  to  furnish  no  good 
ground  of  action.  These  questions  are  ably  considered  in  Lamb 
v.  Siane^  (11  Pick.  527,)  and  in  Spear  v.  Cummings^  {supra.) 

What  damage  has  the  plaintiff  sustained  by  herself  and 
children  being  deprived  of  the  reading  of  the  books?  One 
might  give  a  large  sum  for  the  use  of  a  book  to  read.  It  ie 
mental  food,  often  more  valuable  and  more  highly  prised  than 
the  most  tempting  viands  for  the  palate.  But,  if  one  is  deprived 
of  this  i«ental  food,  what  is  to  be  the  measure  of  damages  ?  How 
are  they  to  be  estimated  7  What  rule  can  be  laid  down  as  a 
guide  to  the  jury  ?  The  reading  of  some  books  is  positively  inju* 
rious.  Some  read  a  book  for  the  pleasure  it  affords  at  the  time^ 
net  eq^ecting  a  lasting  benefit.    Some  children  and  yo«9g  per* 
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•0118  derive  a  great  benefit  from  reading  books,  and  others  verj 
little.  In  short,  it  is  impossible  to  lay  down  any  role  toachmg 
the  damages  whieh  the  plaintiff  sustained  by  being  deprived  of 
the  use  of  the  books  in  her  family.  Every  thing  relating  to  the 
damages  is  contingent,  remote  and  uncertain,  and  from  the  very 
nature  of  the  subject,  purely  speculative.  Such  cases  may  be 
very  proper  for  legislation.  The  legislature  can  clearly  specify 
the  duties  of  the  librarian,  and  for  a  violation  of  those  duties 
may  give  an  action,  and  fiic  the  penalty  which  shall  be  recov- 
ered for  the  breach  of  the  law*  This  kind  of  legislation  is  not 
uncommon.  The  penalty  for  the  violatimi  of  the  duty  imposed 
by  Ikw  being  fixed^  there  is  no  embarrassment  arising  as  to  the 
amount  that  shall  be  recovered.  The  legislature  may  give  the 
action  exclusively  to  the  party  aggrieved. 

Ashley  V.  White  et  al.  {Lord  Raym.  R.  988)  is  a  leading 
eMe,  and  usually  referred  to  in  support  of  a  maxim,  that  wbea 
a  right  exists  and  has  been  violated,  the  law  gives  a  remedy  by 
action  for  damages.  In  that  case,  it  was  held  that  a  man  whd 
had  a  right  to  vote  at  nn  election  for  member  of  parliament, 
may  maintain  an  action  against  the  returning  officer  for  refusing 
to  admit  his  vote.  In  Lincoln  v.  Hapgood  and  others^  (11 
Mass.  R.  S50,)  it  was  held  that  an  action  would  lie  against  se- 
lectmen for  refusing  to  receive  the  vote  of  a  qualified  elector. 

It  would  seem  to  be  impossible,  in  such  cases,  to  lay  down  any 
rule  of  damages.  I  have  referred  to  these  cases  for  this  reason, 
and  for  the  purpose  of  showing  particularly  the  Reasons  upon 
which  the  Massachusetts  court  proceeded.  They  are  stated  in 
the  case  referred  to,  and  when  the  decision  was  pressed  upon 
the  court,  in  the  case  against  the  school  teacher,  {suprc^)  the 
court,  referring  to  these  cases  say,  "  the  principle  upon  which 
those  cases  were  decided  was,  that  this  is  a  great  personal,  po- 
litical and  constitutional  privilege,  in  danger  of  being  frequently 
and  wantonly  violated  by  those  in  the  ezereise  of  powers  and 
Aat  it  would  be  difficult  in  most  cases  to  prove  actual  maliee^ 
and,  sir-fMCtfasi^a^tf,  the  law  allows  such  action  vponi  oonsidera^ 
tions  of  great  public  policy,  to  prevent  greater  mischiefr  This 
prindit>le  is  not  applied  to  the  case  under  consideration!  and 
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eannot  be  relied  upon  m  a  precedent."  Much  less  are  thoee 
cases  aathority  for  sustaining  the  action  in  the  present  case. 
The  nonsuit  was  proper,  and  the  motion  for  a  new  trial  should 
be  denied. 

[Erie  Oknbral  ^Tbrm,  September  8,  1856.    Bowen,  MvUett,  Oreew  aiul 
Marvifit  JostioeB.] 


Cooper  6c  Peabodt  vs.  Dedrick. 

[  SQh  e?|  In  M  aclSon  upon  a  guaranty  indorsed  upon  a  promissory  note,  it  is  not  ne. 
ocssary  to  prove,  by  witnesses,  the  signature  of  the  maker  of  the  note.  This 
is  sufficiently  proved,  as  against  the  guarantor,  by  proving  his  exeoation  of 
the  guaranty. 

Where  it  is  proved  that  the  plaintiflb  were  partners  in  business  two  or  tlaea 
years  since,  and  there  is  no  evidence  of  any  change,  or  dis8oluti<m  of  partner- 
■hip,  the  presumption  is  that  they  are  still  partners. 

When  a  guaranty  is  written  upon  a  note,  and  the  note  is  transferred,  the  sale  and 
delivery  of  the  note  with  the  guaranty  upon  it,  Aimishes  prima  facte  evi- 
dence of  a  sale  of  the  contract  of  guaranty.  And  the  poesession  of  the  note 
and  the  guaranty  is  prima  faeu  evidence  of  a  right,  in  the  holder,  to  ibe 
guaranty,  and  will  authorize  him  to  maintain  an  action  thereon,  unless  it  be 
shown  that  the  contract  of  guaranty  was  not  transferred,  at  the  tioie  the  note 
was  transferred. 

Where  a  guai-anty  is  expressed  to  be  "  fbr  value  received,"  the  consideration  is 
sufficiently  expressed  to  satisfy  the  requirements  of  the  statute  of  frauds. 

APPEAL  from  a  judgment  of  the  Allegany  county  courts 
affirming  the  judgment  of  a  justice. 

Angel  ^  Ward^  for  the  defendant, 

J.  M.  CurtisSf  for  the  plaintiffs. 

By  the  Court j  Marvin,  J.  The  action  was  upon  a  guaranty, 
written  upon  a  promissory  note.  The  note  reads  thus :  "  $58.26. 
Due  Dedrick  &  Bronson,  or  bearer,  fifty-eight  and  twenty-six 

one  hundredths  dollars,  for  value  reeeived. 

J.  8.  Stillman.'* 


ERIE— SEPTEMBER,  1856.  5^7 


Cooper  «.  Dedrick. 


The  gaarantj  is,  that  "  For  valae  received,  I  hereby  gnaran- 
tee  the  payment  of  the  within  note.  February  19^  1849." 
Signed  by  the  defendant. 

The  action  was  commenced  Angnat  30, 1854,  and  tried  Octo- 
ber 19, 1854.  Upon  the  trial  the  plaintiffs  prodnced  the  note  and 
proved  the  gaaranty  written  upon  it,  and  rested.  The  defendant 
asked  for  a  nonsuit,  upon  the  ground  that  there  was  no  evidence 
that  the  plaintiffs  were  a  firm,  or  in  any  way  jointly  interested 
in  the  note  or  guaranty ;  also,  that  there  was  no  evidence  of  the 
signature  of  the  maker  of  the  note.  The  plaintiffs  then  offered 
further  evidence,  which  the  justice  received,  the  defendant  ob- 
jecting. They  gave  evidence  tending  to  show  that  the  plain-* 
tiffs  were  partners  in  business  two  or  three  years  previous  to 
the  trial,  and  again  rested.  The  justice  gave  judgment  in  favor 
of  the  plaintiffs. 

Several  objections  are  made  to  the  judgment.  It  will  not  be 
necessary  to  state  them  particularly.  It  was  not  necessary  to 
prove  by  witnesses  the  signature  of  the  maker  of  the  note. 
This  was  sufficiently  proved,  as  against  the  defendant,  by  prov^ 
ing  his  execution  of  the  guaranty.  {Cowen  ^  HUP  a  NoteSj 
notes  168,  869,  912.) 

The  evidence  of  a  joint  interest  in  the  plaintiffs  was  sufficient, 
prima  facie.  It  was  shown  that  they  were  partners  in  busi*- 
ness  two  or  throe  years  previous.  The  witness  stated  that  he 
had  frequently  done  business  with  them  as  partners,  and  had 
settled  with  them,  as  such,  some  two  or  three  years  since.  There 
was  no  evidence  of  any  change  or'  dissolution  of  partnership, 
and  the  presumption  was  that  they  were  still  partners. 

As  to  the  evidence  of  their  title  to  the  guaranty,  the  note 
was  payable  to  Dedrick  &,  Bronson,  or  bearer^  and  the  guaranty 
was  written  upon  it.  The  possession  and  production  of  the  note 
was  prima  facie  evidence  of  title  in  the  plaintiffs,  and  as  the 
guaranty  was  upon  the  note,  in  my  opinion,  the  possession  of 
the  note  and  the  guaranty  were  prima  fame  evidence  of  right 
in  the  plaintiffs  to  the  guaranty.  Since  the  code,  the  real  party 
in  interest  is  to  bring  the  action.  The  old  question,  therefore, 
whether  the  form  of  the  contract  justifies  the  action  in  the  name 


518        OASES  IN  THE  SUPREME  COURT. 


Cooper  V.  Dedrick. 


of  the  plaintiffg,  no  longer  exists ;  but  the  question  is,  has  the 
plnintiiF  the  title  or  right  to  the  contract  or  the  cause  of  action. 
If  he  has,  he  may  maintain  the  suit,  upon  the  contract,  in  his 
own  name.  In  my  opinion,  when  a  guaranty  is  written  upon  a 
note  and  the  note  is  transferred,  nothing  being  said  touching 
the  guaranty,  the  contract  of  guaranty  passes  with  the  note. 
In  other  words,  the  sale  and  delivery  of  the  note  with  the  jguar- 
anty  upon  it  furnishes  prima  fctcie  evidence  of  a  sale  of  the 
contract  of  guaranty.  In  the  present  case  the  defendant  was 
one  of  the  payees  of  the  note^  and  the  note  was  also  payable  to 
bearer.  He  transferred  the  note  and  guarantied  the  payment. 
In  ray  opinion,  any  one  who  should  become  the  holder  of  the 
note  could  maintain  an  action  upon  the  guaranty,  unless  it 
should  be  shown  that  the  contract  of  guaranty  was  not  trans- 
ferred at  the  time  the  note  was  transferred.  {See  McLaren  v. 
Waison,  26  Wend.  425.) 

Th%  statute  of  limitations  did  not  commence  running  in  &vor 
of  the  defendant  until  the  cause  of  action  accrued  upon  the  con* 
tract  of  guaranty.. 

The  contract  of  guaranty  was  not  within  the  statute  of  frauds. 
The  consideration,  ''for  value  received,"  was  suSciently  ex- 
pressed to  satisfy  the  requirement  of  the  statute.  {Douglass 
V.  Hawland,  24  Wend.  85.  Watsen's  Esfrs  v.  McLaren,  19 
id.  567.) 

The  judgment  should  be  affirmed. 

[Bris  Gbkiral  Tsaii,  September  8,  18501  Bowth^  MuOiM,  €hrmns  and 
Marvin,  JusticeB,] 
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pRBNTi88  vs.  Farnham,  late  sheriff,  &c. 

The  defendant,  who  wait  sheriff  of  Erie  oonnty,  by  public  advertisemeDt,  on  the 
24th  of  December,  1862,  offetxxl  a  reward  of  $250  for  the  discovery  and  ap- 
pfnthetiRlon  of  the  person  or  persons  who  murdered  J.  B.  The  plaintiff,  a 
ooDStable,  en  the  18th  of  Jannafy,  1868,  arrested  one  F.  without  warrant, 
believing  biro  lo  be  the  murderer,  and  took  him  to  the  Jail  of  Erie  eoonty. 
f .  was  snbsequentlj  tried  for  the  offense,  and  was  convicted  and  ezecaled. 
Id  November,  1858,  the  plaintiff,  at  the  leqnest  of  the  defendant,  made  appli- 
cation to  the  board  of  saiiervisors  of  Erie  connty  to  raise  the  amount  of  the 
reward  and  to  pay  the  same  to  htm.  One  M.  claimed  a  part  of  the  reward, 
and  he  and  the  plaintiff  appeared  before  the  board  and  were  heard  upon  their 
daimt.  The  board  allowed  the  plaintiff  $160  and  M.  $100.  An  order  for 
SI6O  was  given  to  the  plaintiff,  who  took  it,  and  received  the  money  (h>m  the 
treasurer,  at  the  same  time  claiming,  however,  that  he  was  entitled  to  the 
whole  amount  of  the  reward ,  and  protesting;  that  he  did  not  receive  the  $160 
in  fhll  of  his  claim.  H.  received  the  $100  awarded  to  him.  In  an  action 
against  the  sheriff,  to  recover  the  amount  of  the  reward ;  it  wu  held  that  the 
plaintiff  and  M.  having  referred  tlieir  respective  claims  to  the  board  of  super- 
visors, and  consented  that  the  board  should  settle  their  respective  rights  to  the 
reward,  and  the  board  having  settied  those  rights,  and  the  plaintiff  having  re- 
ceived the  amount  to  which  by  the  decision  he  was  entitied,  he  had  no  Airther 
claim  against  the  defendant 

THIS  action  was  bronght  to  reco?er  the  amount  of  a  reward 
offered  by  the  defendant,  sheriff  of  Erie  oonnty.  The 
offer  was  published  as  an  advertisement,  thus :  "  Two  hnndred 
and  fifty  dollars  reward  is  hereby  offered  for  the  discovery  and 
apprehension  of  the  person  or  persons  who  mnrdered  John 
Brown,  in  the  town  of  Alden,  in  this  county,  on  the  evening  of 
the  21st  insUnt    Dated  Buffalo,  Dec.  24,  1862. 

Lerot  Farnham,  Sheriff." 
The  cause  was  tried  at  the  circuit  without  a  jury,  and  the 
helB  were  agreed  upon.  The  material  ikcts  may  be  thus  stated. 
Brown  was  murdered  in  November,  in  the  town  of  Alden,  by 
one  Fogerty ;  the  defendant  published  the  advertisement  as 
above ;  and  the  plaintiff  was  informed  and  believed  that  such 
advertisement  was  published.  Upon  a  complaint  duly  made  on 
oath,  prior  to  January  1, 1853,  a  police  justice  of  the  city  of 
Buffalo  had  issued  his  warrant  for  the  arrest  of  Fogerty,  upon 
the  oharge  of  the  murder  of  Brown,  and  the  warrant  was  de* 
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livered  to  a  constable  of  the  county  of  Erie.  The  plaintiff  was 
a  constable  of  the  town  of  Amherst,  and  on  January  18,  1858, 
he  arrested  Fogerty  in  the  town  of  Atnherst,  in  said  county, 
without  a  warrant,  and  without  hearing  that  any  warrant  had 
been  issued,  and  took  him  to  the  jail  of  the  county.  The 
plaintiff,  prior  to  the  arrest,  had  been  informed,  and  he  belieyed, 
that  Fogerty  was  goilty.  Fogerty  was  tried,  convicted  and 
executed. 

The  plaintiff,  in  November,  1853,  at  the  request  of  the  de« 
fendant,  made  spplication  to  the  board  of  supervisors  of  Erie 
county  to  raise  1^250  and  to  pay  the  same  to  him.  He  claimed 
that  sum.  One  Albert  Marshall  claimed  part  of  the  sum,  and 
the  plaintiff  and  Marshall  appeared  before  the  board  and  were 
heard  upon  their  claims.  The  committee  on  sheriff's  accountSj 
to  whom  the  petition  of  the  plaintiff  was  referred,  made  a  re- 
port, coming  to  the  conclusion  that  the  plaintiff  was  entitled  to 
the  whole  reward  offered  ;  and  they  recommended  that  an  order 
be  drawn,  in  &vor  of  the  plaintiff,  upon  the  county  treasurer 
for  that  amount.  This  report  was  amended  by  the  board,  and 
Marshall  was  allowed  #100,  and  the  plaintiff  $150.  An  order 
for  the  $150  was  given  to  the  plaintiff,  who  took  it^  and  received 
from  the  treasurer  the  money ;  he,  at  the  time  of  taking  the 
order,  claiming  that  he  wa,s  entitled  to  the  whole  sum  of  $250,  ' 
and  protesting  that  he  did  not  receive  it  in  full  of  his  claim* 
Marshall  received  the  $100  awarded  to  him.  Before  the  com- 
mencement of  this  action,  the  plaintiff  demanded  of  the  defend** 
ant  the  two  hundred  and  fifty  dollars,  and  the  defendant  refused 
to  pay  it.  The  court,  as  a  conclusion  of  law,  decided  that  the 
plaintiff  was  not  entitled  to  judgment,  and  judgment  was  di- 
rected to  be  given  for  the  defendant.  The  plaintiff  excepted^ 
and  judgment  being  perfected,  he  appealed  to  the  general  term. 

B.  H.  Austin^  for  the  plaintiff 

A*  Savnhf  for  the  defendant. 

By  the  Courts  Marvin,  J.    The  defendant  insisted  that  the 
proceedings  by  and  before  the  board  of  supervisorsi  and  the 
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payment  to  the  plaintiff  of  the  $150,  constitute  a  bar  to  this 
action.  In  his  answer,  after  stating  that  Marshall  and  the 
plaintiff  each  claimed  the  reward,  and  that  he  referred  them  to 
the  board  of  supervisors,  he  states  that  they  submitted  to  the 
arbitrament  and  decision  of  the  board  of  snpervisors  their  re- 
spective claims,  ice.  He  also  alleges,  in  his  answer,  that  he 
paid  the  plaintiff  $150  in  full  satisfaction  of  his  claim.  His 
counsel  also  insisted,  upon  the  argument,  that  as  the  plaintiff  was 
a  constable,  he  could  not  claim  the  reward.  If  the  defendant  is 
right  in  his  previous  positions,  it  will  not  be  necessary  to  examine 
the  last. 

The  defendant  was  sheriff  of  Erie  county.  He  offered  the 
reward.  There  is  no  question  but  that  he  assumed  a  personal 
liability.  Nevertheless,  be  relied  upon  the  county  for  indem- 
nity, and  that  the  board  of  supervisors  would  admit  and  allow 
in  his  accounts  any  sum  that  should  be  properly  paid  out  by 
him  in  securing  the  detection  and  arrest  of  the  criminal.  He 
referred  the  plaintiff  to  the  board  of  supervisors,  and  the  plain- 
tiff presented  his  petition  to  the  board.  Marshall  made  a  claim 
for  a  part  of  the  sum.  And  these  claimants  appeared  before 
the  board  and  were  heard,  and  they  submitted  to  the  board 
their  respective  claims.  Their  claims  rested  upon  the  reward 
offered  by  the  defendant.  The  board  of  supervisors  acted  upon 
these  claims  as  founded  upon  the  reward  offered  by  the  defend- 
ant, the  sheriff  of  the  county.  One  of  the  claimants  claimed 
the  entire  amount  of  the  reward  offered,  and  the  other  claimed 
a  part  of  it,  upon  what  grounds  does  not  appear.  The  super- 
visors allowed  the  whole  $250.  Should  the  defendant  now  pay 
to  the  plaintiff  the  $250,  or  the  $100,  he  would  have  no  claim, 
equitable  or  otherwise,  upon  the  county,  It  seems  to  me  that 
the  plaintiff,  wHen  he  consented  to  refer  his  claim  to  the  board 
of  supervisors,  and  appeared  and  prosecuted  his  claim,  and  re- 
sisted the  claim  of  Marshall  to  any  portion  of  the  reward,  there- 
by consented  and  agreed  to  abide  by  and  stand  to  the  decision 
which  the  board  should  make  as  to  the  rights  of  the  claimants 
to  the  money.  He  might  have  refused  to  submit  the  question 
to  the  board  of  supervisors,  and  have  resorted  to  his  remedies 
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aguast  the  defendant.  Bat  having  consented  to  go  before  the 
board  and  Bobmit  his  claim  in  competition  with  the  claim  of 
Marshall,  and  having  received  that  portion  of  the  reward  award- 
ed to  him,  it  seems  to  me  that  his  claim  against  the  defendant| 
the  sheriff  of  the  county,  is  satisfied,  and  that  he  can  maintain 
no  action  for  the  whole  reward,  or  for  that  part  not  allowed  to 
him  by  the  board.  His  claiming  that  he  wae  entitled  to  the 
whole  sum,  at  the  time  he  received  the  $150.  and  protesting 
that  he  did  not  receive  it  in  full  of  his  claim,  will  not  affect  the 
question.  He  is  boun^  by  the  submission  of  the  questions  to 
the  board  of  supervisors  and  their  award  and  the  receipt  of  the 
money  awarded.  If  he  had  not  received  the  money  from  the 
county,  perhaps  he  could  have  maintained  an  action  against  the 
defendant,  but  he  could  only  have  recovered  the  $150  as  award- 
ed by  the  board  of  supervisors.  The  claimants  consented  that 
the  board  should  settle  their  respective  rights  to  the  reward, 
and  the  board  having  by  their  decision  settled  them,  and  the 
plaintiff  having  received  the  amount  to  which,  by  the  decision, 
he  was  entitled,  he  has  no  further  claim  against  the  defendant 
It  will  not  be  necessary  to  examine  the  question  whether  the 
plaintiff,  being  a  constable,  could  claim  the  reward.  The  jndg< 
ment  should  be  affirmed. 

[Ebie  General  Term,  September  8,  1866.    Boven^  MuOett,  Cfrmie  and 
Marvin,  Justioee.] 
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A  levy  upon  sufficient  personal  property  is  not  per  se  a  satisflustton  of  the  Jodf 

ment 
An  execntlontened  upon  a  Jnstioe's  judgment  directitlieeooBtiadtt  to  levy,  of 

thagoodsaa^chatteilBof  ihedctodant,  theamoontofthejiidgmeikt    There 

Is  no  restriction  upon  the  offioer  as  to  the  amount  of  property  he  abaU  take; 

nor  is  he  required  to  levy  upon  all  the  property  at  the  same  time. 
He  may,  therefore,  after  having  levied  upon  sufficient  property  to  satisfy  tbe  ez* 

ecutlon,  levy  upon  other  property,  at  a  difibreut  time,  and  sell  ft^  wfthoal 

making  hinsetr  Uahle  as  a  trespaaser. 
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APPB AL  from  a  judgment  of  th«  Oattarangos  oomitj  covty 
reyersing  the  judgment  of  a  justiee.    The  &ot8  are  sufi* 
ciently  stated  in  the  opinion. 

S.  S.  Springs  for  the  pkintift 

Nelson  Cobb^  for  the  defendant. 

By  the  Courts  Marvin,  J.  The  plaintiff  complains  that  the 
defendant  converted  to  his  own  use  three  cows,  the  proper^  of 
the  plaintiff;  and  the  object  of  the  action  was  to  reoover  the 
valae  of  the  cows.  The  defense  was  that  the  defendant  was  a 
constable,  and  took  and  sold  the  cowS)  or  two  of  them,  bj  vir* 
tne  of  an  execution  issued  upon  a  judgment  against  the  present 
plaintiff.  Upon  the  trial,  evidence  was  given  of  the  taking  of 
the  cows  and  the  sale  by  the  defendant  of  two  of  them.  The 
defendant  gave  in  evidence  a  judgment  in  &vor  of  one  Knight 
against  the  present  plaintiff,  rendered  in  a  justice's  cour%  and 
an  execution  issued  thereon  to  the  present  defendant  as  co»» 
stable,  and  proved  that  the  cows  were  levied  upon  and  sold  to 
satisfy  that  execution.  The  present  plaintiff  then  gave  evidenoa 
trading  to  show  that,  about  a  week  befwe  the  taking  of  the 
cows  by  the  defendant,  the  plaintiff  turned  out  to  the  defendant^ 
and  the  defendant  levied  upon,  other  property  of  the  plaintiff 
sufficient  to  satisfy  the  execution,  vis.  a  colt,  a  fanning  mill 
and  a  lined  back  cow.  The  defendant  denied  that  he  had  made 
any  levy  upon  the  colt,  &c.,  and  there  was  considerable  evidence 
touching  this  question ;  enough,  I  think,  to  make  it  a  question 
of  feet  for  the  jury.  The  plaintiff  insists  that  the  defendant 
was  a  trespasser  in  taking  and  selling  the  cows,  after  he  had 
levied  upon  sufficient  personal  property  to  satisfy  the  execution. 
The  levy  upon  the  cows,  and  the  sale,  were  within  the  life  of  the 
execution,  and  the  defendant  insists  that  he  had  the  legal  riight 
to  levy  upon  the  cows  and  sell  them,  and  that  he  cannot  be 
nuMte  liable  in  this  action  for  the  conversion  of  the  cows.  That 
if  Kable  ait  all,  it  would  be  fer  an  excessive  levy.  In  my  opin- 
ieni  Ae  positions  of  the  defendant  are  somd.    The  eonstabla 
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wms  commanded  by  the  ezcntion  "to  levy,  of  the  goods  and  chat* 
tela  of  the  defendant,  (except,  &c.)  the  amount  of  the  said 
judgment,"  d&c.  The  execution  was  in  accordance  with  the 
law.  Here  then  was  a  general  authority  to  take  the  goods  and 
chattels  of  the  plaintiff;  and  had  the  constable  taken  all  the 
goods  and  chattels  of  the  debtor,  at  one  time,  it  is  not  claimed 
that  he  would  have  been  a  trespasser.  But  it  is  claimed  that 
having  once  made  a  levy  sufficient  to  satisfy  the  execution,  no 
power  to  make  a  further  levy  existed,  though  the  goods  first 
levied  upon  remained  in  the  custody  of  the  debtor,  and  were 
never  removed  or  sold.  The  plaintiff's  counsel  has  referred  to 
authorities,  in  which  it  has  been  said  by  the  court  that  a  levy 
upon  sufficient  personal  property  to  satisfy  the  execution  is  a 
satisfaction  of  the  judgment.  An  examination  of  all  the  cases 
will  show  that  this,  as  an  unqualified  position,  cannot  be  bus- 
tained.  In  Hoyt  v.  Hudson^  (12  John,  207,)  the  constable  had 
levied  upon  the  property  of  the  plaintiff,  and  had  taken  the 
receipt  of  a  third  person  to  deliver  the  property  to  him.  The 
property  was  not  redelivered  to  the  constable,  and  he  levied 
upon  and  took  other  property  of  the  debtor,  who  sued  the  con^ 
stable  for  the  last  taking  of  property.  It  was  held  that  the 
plaintiff  could  recover.  In  the  decision  the  court  say :  "When 
an  officer,  under  an  execution,  has  once  levied  upon  the  prop- 
erty of  the  defendant,  sufficient  to  satisfy  the  execution,  he  can- 
not make  a  second  levy."  We  shall  presently  see  that  this 
position,  without  qualification,  is  not  correct.  It  was  not  neces- 
sary to  the  decision  of  the  case.  The  constable  had  taken  the 
plaintiff's  property  and  had  delivered  it  to  a  receiptor.  The 
debtor  had  been  deprived  of  his  property,  and  the  constable  had 
his  remedy  against  the  receiptor. 

In  Ex  parte  Lawrence^  (4  C(9iren,417,)  the  creditor  had  levied 
upon  sufficient  personal  property  of  his  debtor  to  satisfy  his  ex- 
ecution, and  had  taken  a  receipt  for  it.  He  delayed  the  sale  from 
time  to  time,  and  then  claimed  the  right  to  redeem,  as  a  judg- 
ment creditor,  the  land  of  the  debtor  sold  by  virtue  of  another 
judgment  and  execution.  The  court  held  that  he  had  no  right 
to  redeem,  and  remarked  that  his  judgment  ceased  to  be  a  lien 
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from  the  time  of  the  levy,  and  that  the  levy  upon  sufficient  per* 
sonal  property  operated  per  se  as  an  extingaishment.  In  Jadc-^ 
son  Y.  Bowen,  (7  Cowen^  13,)  sufficient  personal  property  had 
heen  levied  upon  and  the  execution  had  been  returned  by  the 
directions  of  the  creditor,  and  another  execution  had  been  issued 
and  the  debtor's  land  had  been  sold.  The  court  refer  to  Ex 
parte  Lawrence^  and  say  that  the  levy  upon  sufficient  per- 
sonal property  was  an  extinguishment  of  the  judgment,  and 
the  judgment  ceased  to  be  a  lien.  It  is  the  right  of  the  judg* 
ment  debtor  to  have  bis  personal  property  sold,  before  resort 
is  had  to  a  sale  of  his  real  estate.  There  was  sufficient  per- 
sonal property  levied  upon^  and  the  creditor  had  no  right,  with^ 
out  a  sale,  to  abandon  the  property  and  resort  to  a  sale  of  the 
real  estate. 

In  Wood  V.  Torreyy  (6  Wend.  562,)  sufficient  personal  prop; 
erty  had  been  taken,  and  the  creditor  receipted  the  property  to 
the  plaintiff,  promising  to  deliver  the  property  when  called  for, 
or  when  he  should  want  it  sold  on  the  execution.  Some  three 
or  four  years  aftfer  this  the  creditor  directed  the  sheriff  to  ad- 
vertise and  sell  the  land  of  the  debtor,  which  the  debtor  had 
sold  to  a  purchaser,  who  purchased  in  good  faith.  At  the  in* 
stance  of  the  purchaser  of  the  real  estate,  a  perpetual  stay  of 
execution  was  ordered.  In  Mickles  v.  Haskirij  (11  Wend. 
125,)  it  was  held  that  a  levy  on  property  sufficient  was  not  a 
satisfaction  of  the  judgment,  when  the  property  had  been  frand^^ 
ttlently  withdrawn  by  the  defendant  from  the  officer.  In  that 
case  a  sufficient  levy  had  been  made  by  the  constable,  and  the 
defendant  had  removed  the  property,  and  the  action  was  upon 
the  judgment,  and  a  recovery  was  had ;  thus  showing  that  a 
levy  upon  sufficient  personal  property  is  not  per  se  a  satisfac- 
tion of  the.  judgment. 

In  Chreen  v.  Burke^  (23  Wend.  490,)  a  levy  was  made  upon 
sufficient  personal  property,  which  was  left  with  the  defendant 
The  constable,  being  under  age,  abandoned  the  levy  and  return- 
ed the  execution  to  the  justice,  who  issued  another  execution  to 
a  different  constable,  and  the  latter  levied  upon  and  sold  other 
property  of  die  debtor.    Justice  Oowen  reviewed,  at  much 
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length,  the  previoas  cases,  and  held  in  the  ease  under  consider^ 
ation,  that  the  judgment  was  not  satisfied  by  the  first  lerj.  That 
a  leyj  is  only  a  satisfaction  sub  modoj  and  not  abeolnte  per  9e» 

In  The  People  ▼.  Hapsan,  (1  Denio^  574,)  it  was  held  that 
an  execution  from  a  jastice*s  court  may  be  renewed  after  a  levy 
has  been  made  suflicient  to  satisfy  it,  when  there  was  not  time 
enough  remaining  to  advertise  and  sell.  That  a  levy  upon  suf 
ficient  personal  property  suspends  other  remedies  of  the  creditor 
while  it  continues,  but  that  when  nothing  more  is  done,  it  never 
amounts  to  a  satisfiiction  of  the  judgment.  Bronson,  Ch.  J. 
says,  "  The  true  rule  I  take  to  be  this :  the  judgment  is  satis* 
fied  when  the  execution  has  been  so  used  as  to  change  the  tide^ 
or  in  some  other  way  deprive  the  debtor  of  his  property."  In 
7%e  People  v.  Hopson  the  constable  levied  upon  additional 
property  after  the  renewal  of  the  execution.  No  point  is  made 
in  relation  to  this  fact. 

As  we  have  seen,  the  direction  in  the  execution  is  to  levy,  of 
the  goods  and  chattels  of  the  defendant,  the  amount  of  the  judg* 
ment  There  is  no  restriction  upon  the  officer  as  to  the  amount 
of  property  he  shall  take,  nor  is  he  required  to  levy  upon  the 
property  at  the  same  time.  It  would  be  extremely  dangerous 
to  hold  that  when  the  officer  had  once  levied  upon  sufficient 
property  to  satisfy  the  execution,  hie  power  to  levy  upon  more 
was  gone.  How  is  he  to  know  when  he  has  made  a  sufficient 
levy?  This  cannot  usually  be  ascertained  with  certainty  until 
the  sale.  The  defendant  waa  not  a  trespasser  m  taking  and 
selling  the  cows,  and  the  judgment  was  properly  reversed 

Judgment  of  the  county  court  affirmed. 


[Xbib  Gbwbbal  TbrjIi  fleptombor  8,  18M«    Bomrn^  JMM,  Qreme  ( 
JMorvm,  JasUoes.] 
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Chase  vs.  The  Hamilton  Mutual  Insurance  Company 
OF  Salem,  Mass. 

A  fli«  ioBomioe  conqMusy  located  in  another  state,  by  a  written  iDstroment  con- 
ttttnted  aod  appointed  A.  its  agent  at  Lockport,  for  the  term  of  two  years, 
"  with  aathori^  to  act  in  the  capacity  of  an  insurance  broker,  for  the  purpose 
of  reoeiring  allocations  for  insurance  and  transmitting  them  to  the  home 
office,  and  otherwise  aiding  in  the  negotiation  of  fire  insurance  and  in  the 
tiansactioii  of  business  pertaining  thereto."  HM,  that  the  agent  had  no  au- 
thori^  to  bind  the  company  to  issue  a  policy. 

An  applicatioii  was  made  by  the  plaintiff  to  A.,  the  agcs^t  of  an  insurance  com- 
pany, ftr  insurance,  which,  on  being  forwarded  to  the  company  by  A.  was  re- 
jected, on  the  ground  that  the  risk  must  go  into  another  company  (the  Manu- 
^ctunr's)  at  2i  per  cent  And  A.  was  requested  by  the  company,  if  the 
plaintiffdesired  it,  to  return  the  application  upon  one  of  the  Manufkctnrer's 
Uanks.  A.,  after  communicating  with  the  piaiatii;  sent  forward  another  similar 
AppUcatien,  and  requested  thata  policy  should  be  sent,  at  as  fewa  rate  as  pos- 
sible, and  suggested  that  perhaps  the  plaintiff  would  pay  2  per  cent  The 
ageat  sent,  at  the  same  time,  an  appUcaticD  from  another  person,  for  insurance 
to  the  amount  of  $200.  The  president  of  the  insursnoe  coo^Mny  replied, ''  I 
shall  fix  the  rate  of  the  two  risks  to  day  received,  one  of  Si600  and  one  of  $200, 
at  two  per  cent,  SM."  This  proposition  was  communicated,  by  A.,  to  the 
plaintiff,  who  at  once  accepted  it,  and  paid  to  A.  the  amount  necessary,  in  ad- 
dition to  what  had  been  previously  sent,  to  make  up  the  sum  of  $80,  and  took 
a  receipt  fWim  A.  for  the  amount,  whidi  stated  it  to  be  the  balance  of  $80  pre- 
mium for  an  insurance  of  $1600  on  his  dwelling  insured  in  the  H.  Ins.  Co. 

Mdd,  that  the  contract  was  fhlly  completed  between  the  parties  when  the  plain- 
tiff accepted  the  company's  tenns  and  paid  the  premium  to  A. ;  and  that  the 
company  was  bound  to  issue  a  policy  to  the  plaintiflE;  and  wis  liahle  for  a  loss 
which  bad  occurred,  to  an  amount  not  exceeding  $1600. 

ffdd  also,  that  no  time  being  fixed  by  the  company  within  which  the  proposition 
was  to  be  accepted  and  the  money  sent,  the  law  would  fix  a  reasonable  time. 
And  that  accepting  the  proposition  and  paying  the  premium  by  the  plaintiff  to 
the  agent,  the  next  day  after  behig  notified  of  the  ofier,  was  within  a  reason- 
able time. 

HMfuriher^  that  if  the  money  was  paid  to  the  sgent  before  the  loss  occurred,  it 
was  sufficieat,  although  it  was  not  forwarded  to  the  company,  by  the  agent, 
until  after  that  event  happened. 

In  the  letter  of  the  president  of  the  insunnoe  oompany  to  A.,  izing  the  rate  of 
premium  to  be  charged,  he  called  the  attention  of  A.  to  his  accounts,  and  asked 
him  to  make  some  arrangement  to  meet  the  amount  due  for  premiums,  before 
they  should  write  any  more  policies  for  him, ''  or  that  the  money  should  ac- 
company the  new  policies."  He  added,  "  The  amount  due  on  these  would  be 
$80.60.  If  that  be  sent,  we  will  forward  policies.''  The  latter  part  of  this 
Mer  was  not  communicated  to  the  plaintiff,  by  A.  fiUi,  that  this  was  not  a 
AviMiMaianDazedtotheliability  of  the  company,  requiring  thatthe  i 


628  OASES  m  the  suprejce  court. 

Chase  v.  Hamilton  Mutual  Ins.  Co. 

should  be  actually  in  the  company's  hands  before  the  oontract  ahoiild  b» 
binding. 

The  by-laws  of  an  insurance  company  provided  that  any  policy  issued  by  it  should 
be  void  unless  the  true  title  and  interest  of  the  assured  was  expressed  in  the 
proposal  or  application  for  insurance,  and  unless  all  incumbrances,  and  the 
amount  and  nature  thereof,  were  therein  disclosed.  The  plaintiff,  having  pre- 
viously entered  upon  land  by  virtue  of  a  contmct  tbr  the  purchase  thereof, 
and  having  erected  a  dwelling  house  thereon,  and  paid  all  the  purchase  money, 
so  as  to  entitle  him  to  a  deed  of  the  premises,  applied  for  insurance  upon  the 
house,  describing  it  as  his  stone  dwelling  house,  and  as  belonging  to  him ; 
Held,  that  this  wis  not  a  ftlse  warranty  or  representation  of  the  plaintiff's  title 
to  the  property  insured,  within  the  meaning  of  the  by-law,  or  in  any  sense; 
the  plaintiff  being  in  fkct  the  owner  of  the  property,  and  entitled  to  tbe  legal 
Utle. 

Where  an  application  for  insurance  described  the  property  merely  as  a  stone 
dwelling  house,  and  it  appeared  fVom  the  notice  of  loss  that  it  was  in  ftct  a 
three  story  dwelling  house,  28  by  84  feet,  ieiik  a  ene  gtory  wood  kitchen  part 
attached  thereto^  12  6y  14  feet,  but  there  was  nothing  to  show  whether  tbe 
kitchen  part  was  a  mere  temporary  structure,  er  how  it  was  constructed  and 
attached ;  Heid,  that  upon  the  evidence,  tbe  court  could  not  say  that  tbe  ref- 
eree was  bound  to  find  a  fldse  representation  or  description  of  the  property 
insured. 

Where  the  by-laws  of  an  insurance  company  declare  that  unless  the  applicant  for 
insurance  shall  make  a  true  representation  of  the  property  on  which  he 
requests  insurance,  "  so  far  as  concerns  the  risk  and  value  thereof,  the 
poliey  issued  thereon  shall  be  void,"  it  is  only  those  representations  which  con- 
cern the  risk  and  value  of  the  property  that  are  material.  Hence,  the  ques- 
tion arising  upon  all  omissions  to  make  true  representations  of  the  property 
become  questions  of  ikct,  whether  the  risk  was  Increased,  or  the  value  over- 
stated. 

APPEAL  from  a  judgment  rendered  upon  the  report  and  de- 
cision of  a  referee.  The  action  was  upon  a  contract  to  insnre 
against  loss  by  fife.  The  referee  stated  in  his  report  the  facts 
found  by  him.  The  case  also  contained  a  statement  of  the  evi- 
dence and  exceptions.  The  facts  appearing  and  the  questions 
raised,  are  suflSciently  stated  in  the  opinion  of  the  court 

S.  CavemOy  for  the  plaintiff. 

Olin  ^  Geer,  for  the  defendant. 

By  the  Ccurty  Marvin,  J.    The  defendant  is  a  mutual  insu< 
ranee  company,  under  the  laws  of  Massachusetts,  having  iti 
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office  in  that  state.  The  plaintiflf  resided  at  Lockport,  in  this 
state,  and  the  transactions,  resulting  as  he  claims  in  a  contract 
to  insure,  were  had  between  him  and  one  Israel  G.  Atwood,  of 
Lockport,  and  between  Atwood  and  the  defendant.  In  Feb- 
marj,  1854,  the  defendant,  in  writing,  constituted  and  appoint- 
ed Atwood  its  agent  for  the  term  of  two  years,  '^  with  authority 
to  act  in  the  capacity  of  an  insurance  broker,  for  the  purpose  of 
receiving  applications  for  insurance,  and  transmitting  .them  to 
the  home  office,  and  otherwise  aiding  in  the  negotiation  of  fire 
insurance  and  in  the  transaction  of  business  pertaining  thereto.'' 
It  was  declared  that  the  commission  should  not  be  held  or  con- 
strued to  confer  a  general  agency,  but  only  such  limited  and  spe- 
cial power  as  should  be  necessary  for  the  transaction  of  broker- 
age business ;  that  the  agent  should  not  possess  the  power  to 
bind  the  company  by  his  own  acts  or  representations,  in  any 
case,  or  to  do  any  thing  unauthorized  by  the  by-laws  of  said 
company,  or  for  which  instructions  and  directions  had  not  been 
communicated  to  him  by  the  officers  of  the  company.  In  Sep 
tember,  1854,  the  plaintiff  made  a  written  application  and  de- 
livered it  to  Atwood,  for  insurance  against  loss  or  damage  by 
fire,  for  the  term  of  three  years,  in  the  sum  of  $1500,  "on  his 
stone  dwelling  house"  in  Lockport.  In  this  application  the 
question,  *'  Whose  is  the  property  to  be  insured  and  where  situ- 
ated ?"  was  answered,  "applicant's."  The  property  was  surveyed 
by  Atwood,  and  the  printed  application  was  filled  out  by  him. 
The  defendant,  at  the  time  it  appointed  Atwood  an  agent,  in 
writing,  delivered  to  him  printed  blanks,  signed  by  the  presi- 
dent and  secretary,  for  short  or  temporary  insurance  of  the  ap- 
plicant's property,  pending  the  negotiation  for  a  policy,  and 
which  was  limited  to  ten  days.  The  plaintiff,  upon  delivering  the 
application  to  Atwood,  pnid  him  for  premium  $11.25,  and  At- 
wood filled  up  a  blank  for  an  insurnnce  for  ten  days  and  deliv- 
ered it  to  the  plaintiff.  Atwood  then  forwarded  to  the  defendant 
the  application  for  insurance,  and  the  premium  for  a  policy. 
The  defendant  declined  taking  the  risk,  and  returned  the  appli- 
cation, but  retained  the  premium  sent,  and  credited  it  to  Atwood's 
Vol.  XXII.  67 
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accoant,  Atwood  being  indebted  to  it  on  accoant  of  previous 
transactions.  The  president  of  the  defendant  wrote  Atwood 
that  he  returned  the  risk ;  that  it  mast  go  into  the  Manufactur- 
er's company  at  2^  per  cent  per  annum.  That  if  the  plaintiff 
desired  a  policy  at  that  rate  Atwood  was  desired  to  return  the 
application,  on  one  of  the  company's  Manufacturer's  blanks. 
He  stated  that  he  gave  Atwood  credit  on  account  for  the  money 
received.  Atwood  informed  the  plaintiff  of  the  return  and  re- 
jection of  his  application  and  the  reasons  therefor,  and  told  him 
he  thought  there  was  a  mistake  about  it ;  that  he  would  make 
out  another  application.  The  plaintiff  then  signed  a  blank  ap- 
plication dated  October  18,  and  Atwood  filled  it  up  from  the 
previous  application,  and  October  23  forwarded  this  application 
to  the  defendant,  writing  an  explanatory  letter.  He  at  the  same 
time  changed  the  dates,  in  the  short  policy  of  insurance,  so  as 
to  insure  the  plaintiff  for  ten  days,  commencing  October  28,  at 
12  M.  In  his  letter  to  the  defendant,  Atwood  stated  that  he 
did  not  know  what  per  cent  the  plaintiff  would  pay ;  may  be  2 
per  cent,  not  more;  that  he  had  told  the  plaintiff  that  he  would 
send  the  application,  and  that  the  company  would  take  it  as  low 
as  safety  would  warrant.  On  the  application  he  wrote  a  note 
principally  explanatory,  and  concluding,  ^-senda  policy  at  as  low 
a  rate  as  you  can."  The  president  replied,  October  26, 1851, 
saying  that  he  fixed  the  rates  of  the  two  risks  (another  appli- 
cation for  anoth^  person  had  been  sent  by  Atwood  at  the  same 
time)  that  day  received,  one  of  $1500  and  one  of  $200,  at  2  per 
cent,  $34.  He  then  called  Atwood's  attention  to  the  state  of 
his  accounts,  and  says,  ^^  We  are  compelled  to  ask  you  to  make 
arrangements  to  remit  the  amount  due  from  you  for  premiums, 
before  we  write  more  policies  for  you,  or  that  the  money 
shall  accompany  the  new  policies.'  The  amount  due  on  these 
would  be  $30.60.  If  that  be  sent,  we  will  forward  policies." 
(It  should  have  been  previously  stated  that  Atwood,  in  the  fall 
of  1853,  prior  to  his  written  commission  or  appointment  as 
agent,  had,  in  pursuance  of  a  previous  conversation  with  th« 
president,  received  applications  for  insurance  and  premiums,  and 
bad  forwarded  the  applications  for  approval.    Thai  the  defandp 
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(uit  had  opened  an  account  with  him,  charging  him  the  pre» 
miuma  on  the  policies  and  crediting  the  moneys  he  forwarded. 
This  account  was  in  arrear.) 

Atwood  received  the  letter  of  the  president,  of  the  26th  Oc^ 
tober,  on  the  Slst^  and  showed  to  the  plaintiff  that  part  of  it, 
fixing  the  premium  at  2  per  cent.  Norember  1,  the  plaintiff 
paid  to  Atwood  $18^5,  making  with  the  $11.25  preriously  paid, 
the  sum  of  $B0  for  the  premium,  at  two  per  cent,  on  the  $160<J; 
and  Atwood  gare  him  a  receipt  stating  that  he  had  receiyed 
$18.75,  the  balance  of  $80  premiums  for  an  insurance  of  $1500  on 
his  Niagara  street  dwelling,  insured  in  Hamilton  Insurance  Go» 
This  was  signed  by  Atwood,  agent  The  house  was  destroyed 
by  fire  on  the  night  of  November  2,  without  the  fault  of  the 
plaintiff.  November  4,  Atwood  forwarded  to  the  defendant,  by 
mail,  $30.54)  "  to  pay  premium  on  Messrs.  Wilcox  &  ChasO) 
(plaintiffs^)  insurance  as  per  letter  of  acceptance  this  day  re* 
ceived."  This  letter  bore  date  November  1, 1864.  The  pros* 
ident  replied  November  6,  1854,  "  Your  letter  bearing  date  No- 
vember 1, 1854,  but  mailed  subsequently,  came  to  hand  to  day« 
I  hasten  to  reply  that  the  directors  decline  writing  a  policy  on 
either  of  the  risks  named,  Wm.  W.  Wilcox  and  Samuel  L. 
Chase.  You  will  also  suspend  all  business  for  this  company 
until  your  accounts  are  settled,"  d&c.  "  The  amount,  $80.54^ 
received  from  you,  I  will,  with  your  consent,  place  to  your 
credit  on  account.  Please  write  me  whether  to  do  so  or  not.^ 
Previous  to  writing  this  letter  the  president  had  learned,  from 
the  papers,  of  the  fire  in  Lockport,  but  had  not  learned  that  the 
plaintiff's  house  had  been  destroyed. 

The  referee  found,  as  the  law  of  the  case,  that  the  defendant 
did,  on  the  ^rst  dav  of  November.  1854,  agree  with  the  plaintiff 
to  insure  him  against  loss  and  damage  by  fire  to  his  dwelling 
house,  and  that  the  plaintiff  was  entitled  to  have  from  the  de- 
fendant its  usual  policy  of  insurance  in  such  cases,  d&c,  and 
gave  judgment  for  the  plaintiff. 

Probably  the  most  important  question  in  this  case  is,  was 
there  a  contract  between  the  parties  at  the  time  of  the  loss,  bind- 
ing the  deibndant  to  indemnify  the  plaintiff  to  the  extent  of 
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$1600  for  such  loss,  or  to  issue  a  policy  to  the  plaintiff  which 
would  so  bind  it.  The  short,  or  ten  days'  policy,  had  expired 
a  few  hours  before  the  loss,  and  that  may  therefore  be  excluded 
from  consideration,  except  as  it  may  be  important  in  the  history 
of  the  negotiations,  in  ascertaining  in  what  such  negotiations  re- 
sulted. It  is  also  clear,  I  think,  that  the  written  commission  of 
Atwood,  or  his  powers  as  agent,  did  not  authorize  him  to  bind 
tlfe  company  to  issue  a  policy.  We  are  then  to  eonsider  the 
facts,  and  ascertain  whether  there  was  an  agreement  between 
the  plaintiff  and  defendant,  by  which  the  defendant  was  bound 
to  issue  the  policy.  After  a  careful  consideration  of  the  facts 
found  by  the  referee,  supported  as  they  are  by  the  evidence,  I 
have  eome  to  the  conclusion  that  they  sustain  the  decision  of  the 
referee.  That  be  was  authorized  to  find,  from  the  eyidence,  a 
contract  binding  the  defendant  to  issue  a  policy  to  the  plaintiff. 
It  will  net  be  necessary  here  to  recapitulate  the  facts,  but  I 
shall  refer  again  to  the  facts  upon  which  I  think  the  referee  waa 
justified  in  deciding  that  a  contract  was  actually  made.  When 
the  first  application  was  received  by  the  defendant  it  was  re- 
jected, and  the  reason  assigned,  viz.  that  the  risk  must  go  into 
the  Manufacturer's  company,  at  2^  per  cent,  and  Atwood  is  re- 
quested, if  the  plaintiff  desires,  to  return  the  application  upon 
one  of  the  Manufacturer's  blanks.  Atwood  thinking  there  waa 
some  misapprehension,  and  after  communicating  with  the  plain- 
tiff, sent  forward  another  similar  application  and  wrote  explan- 
atory, and  irequested  that  a  policy  should  be  sent  at  as  low  a 
rate  as  the  defendant  could.  He  stated  that  he  did  not  know 
what  per  cent  the  plaintiff  would  pay,  but  suggested  that  he 
might  pay  two  per  cent.  He  informed  the  defendant  that  he 
had  told  the  plaintiff  the  defendant  would  take  the  risk  aa 
low  as  safety  would  warrant.  The  president  replied.  "  I  shall 
fix  the  rate  of  the  two  (Atwood  bad  sent  another  applica- 
tion) risks  to  day  received,  one  of  $1500  and  one  of  $200, 
at  two  per  cent,  $34."  This  is  clear  and  definite.  It  was  a 
proposition,  after  considerable  negotiation,  upon  the  only  ques- 
tion about  which  the  parties  had  differed.  This  proposition  was 
communicated  to  the  plaintiff,  and  he  at  once  accepted  it  and 
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paid  to  Atwood  all  the  money  required,  to  wit,  $18.76,  making 
$30  with  the  amoant  previously  paid.  No  question  is  made  as 
to  Atwood's  authority  to  receive  the  money.  In  my  opinion,  the 
contract  was  fully  completed  between  the  parties  when  the 
plaintiff  accepted  the  defendant's  terms  and  paid  the  premium 
to  Atwoofl,  unless  the  proposal  of  the  defendant  was  conditional, 
and  the  condition  was  not  performed.  It  is  claimed  that  the 
proposition  was  coupled  with  a  condition  that  was  not  perform- 
ed. In  the  letter  of  the  president,  of  the  26th  October,  At- 
wood's attention  is  called  to  his  accounts,  and  the  president  asks 
him  to  make  some  arrangement  to  meet  the  amount  due  for 
premiums  before  they  should  write  any  more  policies  for  him, 
"  or  that  the  money  should  accompany  the  new  policies."  He 
adds,  "  The  amount  due  on  these  would  be  $80.60.  If  that  be 
sent,  we  will  forward  policies."  No  part  of  this  letter  came  to 
the  knowledge  of  the  plaintiff,  except  the  first  sentence  relating 
to  the  rate  of  insurance.  The  plaintiff  regarded  Atwood  as  the 
agent  of  the  defendant,  for  the  purpose,  at  any  rate,  of  receiving 
and  communicating  the  propositions  of  the  defendant,  and  re- 
ceiving and  transmitting  the  premiums.  But  it  is  not  perhaps 
very  material  how  this  may  be  viewed.  If  we  regard  the  letter 
as  fixing  the  rate  at  two  per  cent,  and  a  promise  to  forward  the 
policy  if  that  sum  was  sent,  there  was  a  compliance  with  the 
condition.  The  plaintiff  paid  the  balance  of  the  money  to 
Atwood  October  81,  and  AtwooH,  November  4,  in  a  letter  dated 
November  1,  mailed  the  money,  $30.54,  to  the  defendant.  This 
was  designed  to  include  the  premium  on  the  $200  Wilcox  risk. 
The  president  in  his  letter  says,  the  amount  will  be  $80.60, 
and  from  his  answer  to  Atwood,  November  6,  he  acknowledged 
that  he  had  received  $30.54.  Here  is  a  discrepancy  of  six 
cents :  no  point  is  made  of  this.  The  refusal  to  issue  or  write  a 
policy,  is  not  put  upon  this  ground.  The  ground  taken  by 
counsel  is,  that  by  the  letter  of  October  26,  the  defendant  re- 
fused or  protested  that  it  would  not  be  bound  after  the  expiiia- 
tion  of  the  short  policy,  till  the  premium  was  in  its  hands ;  th4t 
as  the  short  policy  had  expired  when  the  fire  happened,  and  as 
the  premium  had  not  then  been  received,  the  plaintiff  had  no 
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contract  to  stand  upon.  I  do  not  so  understand  the  matter. 
The  learned  counsel  excepts  from  this  position  the  words,  '^  in- 
sured in  the  Hamilton  Insurance  Co.,"  as  used  by  Atwood,  in 
the  receipt  given  by  him  to  the  defendant  for  the  balance  of  the 
$80,  dated  October  31,  before  the  short  policy  expired,  and 
argues  that  Atwood  had  no  authority  to  make  a  contract  of  in- 
surance binding  upon  the  company.  I  lay  no  stress  upon  this 
language  in  the  receipt,  or  the  receipt  itself,  except  as  evidence 
that  the  plaintilT  paid  the  money.  But  let  us  return  to  the 
letter  of  the  26th  October.  I  repeat,  that  I  do  not  understand 
that  it  contains  any  refusal  or  protest  not  to  be  bound  until  the 
premium  was  actually  received  by  the  company.  The  parties 
were  negotiating  for  a  policy.  It  does  not  now  appear  that  the 
defendants  knew  that  the  short  policy  had  been  issued ;  that  it 
was  in  existence,  and  would  expire  at  noon  on  the  2d  day  of  No- 
vember. The  defendants  make  a  proposition,  and  say  if  the 
money  is  sent,  we  will  forward  policies.  They  fix  no  time  within 
which  the  money  shall  be  sent.  They  make  no  reference  to  the 
short  policy.  The  plaintiff  intended  to  keep  himself  insured, 
accepted  the  offer,  and  paid  the  premium  two  days  before  the 
short  policy  expired  and  immediately  upon  being  informed  of 
the  proposal.  He  knew  nothing  of  the  condition,  as  it  is  called, 
in  the  letter  of  the  president,  and  I  very  much  doubt  whether 
he  could  be  affected  by  the  omission  of  Atwood  to  send  the 
money.  But  as  no  time  was  fixed  within  which  the  proposition 
was  to  be  accepted  and  the  money  sent,  the  law  fixes  a  reason- 
able time,  and  I  think  that  the  referee  was  justified  in  finding 
that  the  money  was  sent  in  a  reasonable  time.  It  is  true,  the 
money  was  not  sent  until  after  the  fire.  It  was  paid  before  the 
fire.  I  concede,  had  the  fire  occurred  before  the  proposition  was 
accepted  by  the  plaintiff,  he  could  not  have  accepted  it  and  paid 
over  the  money.  There  was  undoubtedly  an  implied  condition 
in  the  proposal,  that  the  property  should  be  in  being  at  the  time 
the  offer  should  be  accepted.  He  however  accepted  befi>re  his 
short  policy  expired,  and  did  all  that  he  was  bound  to  do. 

The  defendants  say,  if  the  money  is  sent,  we  will  forward  the 
policies.    The  money  was  sent  in  a  reasonable  timei  mad  the  de» 
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fondants  received  it  Suppose  there  had  been  no  short  policy,  and 
the  fire  had  occurred  the  next  night  after  the  proposal  of  the 
defendant  was  accepted  and  the  money  paid  to  Atwood,  and  be- 
fore Atwood  had  mailed  it,  would  not  the  defendants  hare  been 
bound,  upon  receiving  the  money,  to  write  a  policy  ?  In  Per- 
kins y.  WcLshington  Ins,  Co.  (4  Ckfmen^  645.)  the  premium  was 
to  be  received,  at  the  office  in  New  York,  before  the  company 
was  bound  to  issue  a  policy.  The  agent  in  Savannah,  Ga. 
received  the  premium  and  gave  a  receipt.  Six  days  afterwarda 
the  goods  were  destroyed  by  fire.  The  agent  had  not  trans- 
mitted the  money.  After  the  loss  the  money  was  tendered  at 
the  office  in  New  York,  and  the  company  refused  to  receive  it 
or  issue  a  policy.  A  bill  was  filed  in  chancery,  and  the  court 
for  the  correction  of  errors  held  that  the  company  was  liable. 

Without  remarking  upon  the  fact  that  the  defendant  retained 
the  money  of  the  plaintiff,  in  my  opinion  the  defendant  waa 
bound  to  issue  a  policy  to  the  plaintiff,  and  it  is  liable  for  the 
loss,  not  exceeding  the  $1500. 

The  contract  was  for  a  policy  for  three  years,  as  the  appli- 
cation was  to  be  insured  for  that  time.  The  policy  was  to  be  in 
the  form  and  upon  the  conditions  used  by  the  defendant.  If  the 
plaintiff  has  done  any  thing,  or  omitted  to  do  any  thing,  which, 
had  the  policy  been  issued,  would  have  enabled  the  defendant 
to  avoid  it,  I  have  no  doubt  such  defense  may  be  interposed  to 
this  action.  We  must  assume  that  the  plaintiff  understood  the 
terms  and  conditions  of  the  policy,  for  which  he  negotiated  and 
bargained. 

It  is  objected  that  the  plaintiff  cannot  recover,  because  he 
made  a  folse  warranty  of  his  title  in  the  property  to  be  insured. 
The  plaintiff  was,  and  had  been,  in  possession  of  the  insured 
premises  for  several  years.  He  entered  under  a  contract  to 
purchase  the  land,  and  erected  the  house.  He  did  not  make 
the  payments  strictly  according  to  the  agreement  for  the  pur- 
chase. The  agreement  was  made  in  May,  1850,  and  the  consid- 
eration money,  $20(^  was  to  be  paid  in  one  and  two  years,  with 
interest  The  contract  contained  a  provision  that  in  case  the 
T«nd«s  should  make  default  in  pttrfarming  according  to  Ua 
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covenants,  then,  after  the  defanlt,  the  contract  should  be  void 
and  of  no  effect.  The  vendor,  in  December,  1851.  extended  the 
time  of  payment  to  July,  1852.  He  died  in  December,  1852. 
An  administrator  was  appointed,  and  in  December,  1852,  the 
plaintiff  paid  a  part  of  the  consideration  to  the  administrator, 
and  by  the  Ist  of  September,  1858,  he  had  paid  all  the  con* 
sideration.  At  the  time  the  application  for  insurance  was  made, 
the  plaintiff  had  paid  all  the  purchase  money,  and  was  entitled 
to  a  conveyance  in  fee.  He  had,  soon  after  the  contract  of  pur« 
chase,  erected  the  dwelling  house.  In  the  application  for  insur* 
ance  he  represented  the  property  to  be  insured  as  "his  stone 
dwelling  house."  To  the  question,  "  Whose  is  the  property  to 
be  insured?"  he  answered,  the  "applicant's."  The  by-laws  of 
the  defendant  provided  that  ^^  any  policy  issued  by  this  company 
shall  be  void,  unless  the  true  title  and  interest  of  the  assured 
be  expressed  in  the  proposal  or  application  for  insurance,  and 
unless  all  incumbrances  and  the  amount  and  nature  thereof  be 
therein  disclosed." 

Under  these  circumstances,  it  is  insisted  that  the  representar 
tion  as  to  the  title  to  the  property  was  false.  In  my  opinion 
this  objection  is  not  well  taken.  The  plaintiff  was  the  owner 
of  the  house  and  the  premises.  True,  he  had  not  the  legal 
title,  but  he  was  entitled  to  it.  He  was  not  a  purchaser  in  pos- 
session, bound  to  pay  the  purchase  money  before  he  could  de« 
mand  a  conveyance.  He  had  paid  the  entire  consideration  for 
the  purchase  and  was  in  possession,  and  could  maintain  that 
possession,  even  against  those  in  whom  the  technical  legal  title 
was  vested.  Especially  is  this  so  since  our  code  authorizing  a 
defendant  to  avail  himself  of  any  defense,  legal  or  equitable,  or 
both,  {Code,  i  150,)  and  the  court  to  grant  the  defendant  affirm- 
ative relief  to  which  he  may  be  entitled,  (i  274.)  Had  the 
heirs  of  the  vendor  instituted  an  action  of  ejectment  against  the 
plaintiff,  he  could  have  stated  in  his  answer  the  facts  and  main- 
tained his  possession,  and  have  obtained  a  judgment  that  the 
legal  title  be  conveyed  to  him.  In  my  opinion  the  representa- 
tion in  the  application  touching  the  title  was  not  a  false  war- 
ranty of  title,  within  the  meaning  of  the  by-laws,  nor  in  any 


ERI£~8£PT£MB£B,  1856.  537 


Cbase  v.  Hamilton  Matnal  Ina.  Co. 

sense.  The  plaintiff  was  the  owner  of  the  dwelling  honse 
and  land. 

It  is  also  insisted  that  the  plaintiff  made  a  false  warranty 
touching  the  position  and  condition  of  the  house.  In  answer  to 
the  printed  interrogatories,  the  plaintiff  substantially  represent- 
ed that  the  building  was  a  stone  building,  roof  of  wood.  As 
to  the  dimensions  of  the  building,  he  answered  26  by  88  feet, 
two  stories  and  an  attic.  He  answered  the  question  touching 
the  distances  and  direction  of  adjacent  buildings,  dtc.  In  an- 
swer to  the  last  question,  ''Are  there  any  other  material  circum- 
stances T  he  answers  ''  Ab."  It  is  claimed  that  there  was  a 
wooden  structure  connected  with  the  house,  which  was  not  de- 
scribed. The  only  evidence  which  I  find  in  the  case  touching 
any  such  structure,  is  in  the  notice  given  by  the  plaintiff  to  the 
defendant  of  the  loss,  dated  November  10, 1854.  The  property 
insured  is  mentioned  as  the  stone  dwelling  house,  to  wit,  said 
house  was  a  three  story  stone  dwelling  house,  28  by  84  feet, 
wUh  a  one  story  wood  kitchen  part  attached  thereto^  12  by  14 
feet.  Nothing  is  said,  in  i\A  application,  about  this  ''kitchen 
part"  Atwood  made  the  survey  and  filled  up  the  application. 
The  plaintiff  was,  however,  responsible  for  the  correctness  of  the 
representations.  The  referee  has  said  nothing,  in  his  finding 
of  facts,  upon  this  question ;  and  whether  there  was  any  more 
evidence  or  any  explanation,  does  not  appear,  as  we  have  a  bill 
of  exceptions.  The  referee  must  have  found  that  there  was  no 
material  misrepresentation.  Whether  this  "one  story  wood 
kitchen  part  attached^^  to  the  stone  dwelling  was  a  mere  tem- 
porary structure,  or  how  it  was  constructed  and  attached,  does 
not  appear.  The  application  was  for  insurance  upon  the  "stone 
dwelling  house."  That  was  sufficiently  and  truly  described,  un- 
less the  "kitchen  part  attached''  is  to  be  regarded  as  a  part  of 
the  house.  There  is  no  complaint  that  the  description  was  not 
true  as  far  as  it  went ;  but  if  the  "kitchen  part  attached"  was 
part  and  parcel  of  the  house,  then  the  description  was  not  full 
and  complete. 

In  Fowler  v.  JBtna  Ins,  Co.  (6  Cowen,  673,)  the  description 
was  false.    The  description  was  a  framed  house  fUed  in  with 
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brkk.  In  truth  the  walls  were  hollow — ^not  filled  in  with  briek ; 
thus  the  description  was  affirmatively  &l8e.  I  am  inclined  to 
the  opinion  that  we  cannot  say,  as  the  case  appears  before  us, 
that  the  referee  was  bound  to  find  a  false  representation  or  de* 
Bcription  of  the  '^  stone  dwelling  house." 

As  a  part  of  the  information  desired,  the  applicant  was  required 
to  "  describe  the  distances  and  directions  of  adjacent  buildings 
and  their  materials  and  eccupation.  Construct  on  the  third 
page  a  ground  plan  of  the  premises  and  other  property  within 
one  hundred  feet,  giving  the  distances,  direction  and  occupancy." 
An  answer  was  given  to  this,  mentioning  several  buildings. 
No  objection  is  made  to  this  answer,  unless  it  is  that  it  failed  to 
say  any  thbg  of  the  ^  kitchen  part  attached."  If  this  should 
have  been  mentioned  in  this  answer,  it  will  not  follow  that  the 
omission  to  mention  it  avoided  the  policy.  By  the  by-laws  the 
application  is  a  warranty,  and  it  is  made  a  part  of  the  policy 
and  contract  of  insurance.  {Art  6.)  We  are  to  keep  in  mind 
that  there  was  nothing  said  in  the  application  as  to  this  ''kitch* 
en  part  attached."  The  application  is  entirely  silent ;  and  the 
question  therefore  is,  whether  the  fiiilure  to  notice  it  was  such 
a  suppression  of  a  required  fiict  as  to  render  the  policy  void. 
In  the  13th  article  of  the  by-laws  it  is  declared,  '^Unless  the  ap* 
plicant  for  insurance  shall  make  a  true  representation  of  the 
property  on  which  he  requests  insurance,  jo /or  as  concerns  the 
risk  and  value  thereof^  the  policy  issued  thereon  shall  be  void." 
These  by-laws  constituted  a  part  of  the  contract.  The  provis- 
ion here  referred  to  is  important  Unless  the  applicant  makes 
a  true  representation  of  the  property,  so  far  as  cotieerns  the 
risk  and  vo/iie  thereof  the  policy  shall  be  void.  Here  the 
effect  of  the  absence  of  a  true  representation  is  declared^  viz. 
that  it  shall  avoid  the  policy ;  but  what  representations  ?  not 
all.  It  is  only  those  which  concern  the  risk  and  value  of  the 
the  property.  This  being  so,  the  questions  arising  upon  aU 
omissions  to  make  true  representations  of  the  property  become 
questions  of  fact,  whether  the  risk  was  increased  or  the  valw 
overstated.  In  the  case  before  us,  the  question  was  whether 
the  omission  to  state  the  existence  of  the  "  kitchen  part  attached^ 
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affected  the  risk ;  or,  in  other  irords,  whether  the  risk  was  in- 
creased by  this  '^  kitchen  part  attached."  This  was  a  question 
for  the  referee,  and  he  has  foand  upon  it  against  the  defendant 
It  will  be  seen  that  Burriii  v.  Saratoga  Ins.  Co.  (5  Hill,  188,) 
and  the  cases  following  that  case,  are  not  in  point  in  this  case. 
Any  misrepresentation  or  concealment  in  the  application,  made 
the  policy  void  and  of  no  effect.  Here  the  representations  made 
were  a  warranty.  None  was  made,  as  to  the  kitchen  part  at- 
tached, and  the  absence  of  a  true  representation  of  the  property, 
so  far  as  concerned  the  risk,  avoided  the  policy.  The  defendant 
answered  the  last  qaestion,  "Are  there  any  other  material  cir- 
camstances  ?''  in  the  negative.  This  was  his  opinion,  and  it 
seems  to  have  been  the  opinion  of  the  referee.  If  it  be  held  to 
be  a  warranty,  the  referee  has  foand  that  it  was  not  broken. 
(See  Gates  v.  Mad.  Co.  Mut.  Ins.  Co.  2  Comst.  49  ]  S.  C.l 
Selden,  469.) 

Some  exceptions  were  taken  daring  the  progress  of  the  trial. 
I  have  examined  them,  bat  shall  only  remark  that,  ia  my  opin- 
ion, they  were  not  well  taken.  Upon  the  whole  case,  I  think  the 
judgment  should  be  affirmed. 

[Bftu  OiQUBAL  TuM,  September  8,  1866.  J9otwi»,  MuXkU,  Greme  and 
iUbrsMy  Jnatioet.] 


Parmaleb  vs.  Wilks  and  others. 

The  plainUffi  beiDg  the  owner  of  a  rait  of  saw  logs,  lying  at  Port  Maitland, 
Canada,  made  a  contract  with  the  defendants,  who  were  the  owners  of  a  steam- 
boat, by  which  it  was  agreed  that  the  deftodiints  would  ocmie  to  Port  Maitland 
OD  the  next  Taesday  morning,  with  the  steamboat,  and  wo«ld  proceed  up  Um 
rirer  about  five  miles  to  D.  and  there  land  her  paaseogen,  and  immediately  re- 
tarn  to  Port  Maitland  and  take  tlie  iilaintirs  raft  in  tow  and  tow  it  lo  Black 
Rock,  a  distance  of  about  40  milos,  which  the  steamboat  could  traverse  in  about 
fourteen  hours,  with  the  raft  in  tow.  The  tisual  time  fbr  the  arrival  of  the 
•teamboat  at  Port  Maitland,  upon  her  trips  up,  was  S  o'clock  in  the  nonrfng, 
and  it  generally  took  about  two  honrt  to  proceed  to  D.,  land  her 
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and  relam  to  Port  Maitland.  On  Tuesday  morning  the  weather  was  fkir  and 
the  lake  and  river  were  calm,  and  so  continued  through  the  day.  But  the 
boat  failed  to  call  for  the  raft,  according  to  the  agreement.  In  the  evening, 
at  about  sunset,  she  returned,  and  toolc  the  raft  in  tow,  for  Black  Rock.  Dur- 
ing the  night  a  storm  arose,  and  the  raft  went  to  pieces  and  was  scattered  along 
the  shore.  H$id  that,  had  the  defendants  entered  upon  the  performanoe  of 
theur  contract  at  the  time  specified,  and  used  proper  diligence  in  attempUxig  to 
perform  it,  the  plaintiff  would  have  taken  all  the  risk  of  storms  or  other 
casualties.  But  that,  as  the  defendants  delayed  for  some  14  hours  to  enter 
upon  the  performance  of  the  contract,  and  as  such  delay  resulted  in  the  raft 
being  overtaken  by  the  storm,  the  defendants  were  respoDaible  for  the  eonae- 
quenoes.  That  when  they  took  the  raft  in  tow  in  the  evening  instead  of  the 
morning,  as  agreed,  they  took  the  risk  of  any  storm  that  should  arise  after 
a  sufficient  time  had  elapsed  fbr  towing  the  rad  to  Black  Bock  if  they  had 
commenced  the  towing  in  the  moniing. 

lltid  also,  that  the  plaintiff  had  the  right  to  fix  the  time  in  the  eontract ;  and  to 
make  it  an  essential  part  of  the  contract.  That  considering  the  dangeiB  of 
navigation  upon  the  lake,  and  the  peculiar  nature  and  condition  of  the  plain- 
tiff's property,  he  might  detenuine  when  the  voyage  should  commence,  and 
make  a  special  agreement  to  that  effect.  And,  that  upon  the  non-performance 
of  the  agreement,  at  the  time  specified,  the  party  in  defkult  was  liable  for  the 
damages  resulting  flx>m  causes  which  would  not  have  arisen,  had  the  agree- 
ment been  performed. 

A  ftw  iays  after  the  raft  was  thus  broken  up  by  the  storm,  the  defendants 
agreed  that  if  the  plaintiff  would  collect  the  logs  togetlier,  into  raAa  fit  fbr 
towing,  the  defendants  would  take  the  logs  in  tow  and  |pw  them  to  Black 
Rock ;  Held  that  the  expenses  necessarily  incurred  by  the  plaintiff  in  colleet- 
ing  the  logs  and  forming  them  into  rafts,  niight  be  taken  into  the  accooni,  in 
estimating  the  damages  arising  fW>m  the  breach  of  the  contracts. 

If  property  is  exposed  to  imminent  danger,  it  is  not  a  violation  of  the  statute 
prohibiting  labor  on  the  sabbath,  to  preserve  it  on  Sunday,  and  remove  it  to  a 
place  of  safbty. 

APPEAL  from  a  judgment  entered  upon  the  yerdict  of  a 
jury.  The  questions  were  raised  by  exceptions  taken  by 
the  defendants.  The  trial  was  had  at  the  Erie  county  circuit, 
in  September,  1854.  The  &cts  and  exceptions  sufficiently  ap- 
pear in  the  opinion. 

Geo.  B.  Hibbard,  for  the  plaintiff. 
D*  TiUinghasty  for  the  defendants. 


ERIE— SEPTEMBER,  1866.  54} 


Parmftlce  «.  Wilks. 


By  the  Ctnirty  Marvin,  J.  In  June,  1851,  the  plaintiff 
owned  a  raft  of  saw  logs  which  was  at  Port  Maitlund,  upon  the 
Canada  side  of  Luke  Erie,  at  the  distance  of  f  jrtj-two  miles 
.  from  Black  Rock,  in  New  York.  He  made  a  contract  on  Sat- 
urday with  the  defendants,  who  were  the  owners  of  the  steam- 
boat Experiment,  by  which  it  was  agreed  that  the  defendants 
would  come  to  Port  Maitland,  on  the  next  Tuesday  morning, 
with  the  steamboat  Experiment,  and  would  proceed  up  the  river 
about  five  miles  to  Dunville  Dam,  and  there  land  her  passen- 
gers and  immediately  return  to  Port  Maitland,  and  take  the 
plaintiff's  raft  in  tow  and  tow  it  to  Black  Rock.  The  plaintiff 
was  to  pay  and  did  pay  $100  for  the  services  to  be  performed. 
The  contract  was  made  at  Port  Maitland,  and  the  plaintiff  at 
the  time  notified  the  defendants  that,  relying  upon  their  perform- 
ance of  the  contract,  he  should  leave  Port  Maitland  on  Monday 
evening  and  go  to  Black  Rock.  It  was  shown  by  the  evidence 
that  the  usual  time  for  the  arrival  of  the  steamboat  at  Port 
Maitland,  upon  her  trips  up,  ^as  8  o'clock  in  the  morning,  and 
that  it  would  take  about  two  hours  to  proceed  to  Dunville  Dam, 
land  her  passengers  and  return  to  Port  Maitland.  On  Tuesday 
morning  the  weather  was  calm,  and  the  lake  and  river  were 
calm  ;  there  was  little  wind,  and  no  indication  of  wind,  and  the 
weather  so  continued  through  the  day.  The  plaintiff  left;  one 
Leach,  who  was  in  his  employ,  to  get  the  raft  together  and  to 
come  down  with  it,  and  he  and  another  man  in  the  employ  of 
the  plaintiff  were  on  the  raft  during  Tuesday,  at  work  for  the 
plaintiff.  The  Experiment,  that  rooming,  passed  up  by  the 
raft  just  at  break  of  day.  Leach  remained  upon  the  raft  all 
day  and  saw  nothing  more  of  the  boat  till  evening,  when  she 
returned  and  took  the  raft  in  tow  about  sunset  and  started 
with  it  in  the  regular  channel  for  Black  Rock.  About  11 
o'clock  the  wind  arose,  and  increased  until  1  o'clock,  when  it 
was  blowing  very  hard.  The  water  was  very  rough,  and  there 
was  a  heavy  sea  rtinning,  and  the  raft  went  to  pieces  from  the 
force  of  the  storm.  It  was  scattered  along  the  shore  of  a  place 
called  Long  Beach,  ten  miles  below  Port  Maitland,  and  was  so 
scattered  along  the  shore  for  twenty  miles.    It  was  shown  that 
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the  steamer  would  tow  the  raft  at  a  speed  of  from  two  to  three 
miles  an  hour. 

Babseqaent  proceedings  were  taken  by  the  ptirties,  touching 
the  logs,  whioh  will  be  hereafter  stated.  Let  us  at  this  point 
ascertain  the  rights  of  the  parties  under  the  contract,  and  the 
&otB  disclosed.  That  there  was  a  breach  of  the  contract  made 
by  the  parties,  cannot  be  successfully  denied.  That  breach  was 
in  not  taking  the  raft  in  tow  on  the  m^n^iiuff  of  Tuesday, 
instead  of  the  evening ;  and  the  important  question  is,  what 
damages  is  the  plaintiff  entitled  to  for  this  breach  of  the  con- 
tract. On  the  part  of  the  defendants  it  is  insisted  that  the  plain* 
tiff  is  only  entitled  to  nominal  damages ;  that  time  was  not  of  the 
essence  of  the  contract.  It  may  be  conceded  that  the  predst 
time  when  a  thing  is  to  be  done  is  not  generally  essential,  provided 
the  thing  to  be  done  be  performed,  and  that  in  sudi  case  the 
measure  of  dama'ges  is  the  loss  or  injury  sustained  by  the  delay 
in  performing  the  agreement  Thus,  had  the  defendants  in  fact 
towed  the  raft  safely  through  to  Black  Rock,  and  then  delivered 
it  some  fourteen  hours  after  it  would  have  been  delivered — ^had 
they  entered  upon  the  performance  of  their  contract  aooording 
to  its  terms — their  liability  for  the  breach  of  their  contract^ 
and  the  measure  of  damages,  would  have  only  been  what  the 
plaintiff  had  lost  by  their  delay ;  and  this  would  probably  have 
been  merely  nominal,  or  a  trifle  more.  There  was,  however,  no 
performance  of  the  agreement.  To  present  the  question  simply, 
I  may  as  well  say  here,  that  the  defendants  wero  not  common 
carriers,  and  were  not  liable  as  such.  They  are  liable  simply 
for  a  breach  of  their  contract,  and  the  question  is  for  how  much 
damages  are  they  liable.  Had  they  entered  upon  the  perioral* 
anee  of  their  contract  at  the  time  specified,  and  uaed  proper 
diligence  in  attempting  to  perform  it,  the  plaintiff  would  have 
taken  all  the  risk  of  storms  or  other  casualties.  But  aa  the 
defendants  delayed  for  some  fourteen  hours  to  enter  upon  the 
performance  of  the  contract,  and  as  such  delay  resulted  in  being 
overtaken  by  the  storm,  are  not  the  defendants  responsible  fbf 
theeonsequences  ?  In  other  words,  did  they  not,  when  they  took 
the  raft  in  tew  in  the  cTcning,  instead  of  the  momingi  as  agrts^ 
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take  llie  risk  of  any  storm  that  shoald  arise  after  a  sufficient 
time  had  elapsed  for  towing  the  raft  to  Black  Rock,  if  they  had 
commenced  the  towing  in  the  morning?  La  my  opinion  they 
did ;  and  the  trial  proceeded  upon  this  principle.  This  cause 
had  been  previously  tried  and  a  now  trial  had  been  granted. 
Upon  granting  the  new  trial,  Justice  Mullett  remarked  in 
his  opinion :  ^*  It  may  be  stated  as  a  general  proposition,  which 
seems  to  commend  itself  to  our  sense  of  justice,  that  the  person 
who  sustains  an  injury  by  the  default  or  misconduct  of  another 
in  the  performance  of  a  legal  duty,  is  entitled  to  recover  of 
that  other  a  compensation  for  all  the  injury  he  has  sustained,  as 
the  immediate  and  direct  result  of  such  default  or  misconduct 
at  the  time.  (Sedg.  on  Dam,  62,  68.)  In  the  case  under  com 
sideration,  the  defendants  were  bound  by  their  contract  to  take 
the  plaintiff's  raft  in  tow  at  Port  Maitland,  where  he  had  left  it 
for  that  purpose  in  the  morning,  and  to  proceed  with  it  with 
reasonable  diligence  to  Black  Rock,  where  the  plaintiff  had 
gone  probably  tp  receive  it.  The  distance  from  Port  Muitland 
to  Black  Rock,  according  to  the  proof,  is  not  more  than  forty* 
two  miles,  and  the  time  necessary  for  the  boat  to  perform  that 
trip»  in  suitable  weather,  with  the  raft  in  tow,  was  but  about 
fourteen  hours;  the  defendants  did  not  take  the  raft  in  tow( 
until  sunset,  and  if  the  disaster  which  overtook  the  raft  on  the 
passage  was  the  immediate  and  direct  result  of  the  defendants' 
delay  in  commencing  the  voyage,  it  appears  to  me  that  the  de* 
fendaats  would  be  liable  for  the  damage  sustained  by  the  plain- 
tiff as  the  result  of  the  violation  of  their  contract." 

It  will  be  seen  that  the  contract  was  very  specific.  The  de* 
fendants  were  to  come  to  Port  Maitland  the  next  Tuesday  morn- 
ing with  the  steamboat  Experiment,  and  then  proceed  to  Dun- 
villa  Dam  and  there  land  her  passengers,  and  then  return 
immediately  to  Port  Maitland  and  take  the  raft  in  tow  and  tow  it 
to  Black  Bock.  The  parties  knew  the  time  in  the  morning  when 
the  boat  usually  arrived  at  Port  Maitland,  and  the  time  it  would 
require  to  go  to  Dnnville  Dam  and  return.  Usually  the  boat 
would  be  at  Port  Maitland,  on  her  return  from  the  dam,  about 
5  o^clouki  and  this  was  about  the  time  she  would  have  been  a^ 
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Port  Maitland  and  taken  the  raft  in  tow  upon  the  morning  of 
Tuesday,  had  she  simply  proceeded  to  the  Danville  Dam  and 
then  immediately  returned.  Bat  she  ran  farther  up  the  river, 
and  did^  not  return  until  night. 

We  should  keep  in  miad  the  contract,  and  the  subject  to 
which  it  related,  and  the  condition  in  which  the  subject  wan. 
The  subject  was  a  quantity  of  saw  logs,  rafted  together  and 
lying  in  the  river  or  harbor.  This  raft,  when  brought  out  of 
the  river  into  the  lake,  could  not  be  taken  back  into  the  river 
without  the  aid  of  other  power.  It  could  not  be  navigated  and 
managed  by  men  upon  it.  Once  in  the  lake,  it  would  be  at  the 
mercy  of  the  winds  and  waves,  and  in  a  storm  must  go  to  pieces 
or  be  driven  ashore.  In  short,  it  was  necessary  that  it  should  be 
taken  in  tow  by  a  boat  capable  of  moving  it  in  the  proper  direc- 
tion, and  then,  in  case  of  a  storm  before  it  was  taken  to  a  place 
of  safety,  it  would  probably  be  torn  to  pieces  and  scattered  upon 
the  surface  of  the  lake  until  the  logs  should  be  driven  ashore. 
Now  all  these  facts  iEtnd  risks  were  well  known  to  the  parties 
making  the  contract.  This  is  not  all ;  those  who  have  experi* 
ence  upon  the  lake  are  capable  of  forming  opinions,  more  or  less 
correct,  as  to  the  state  of  the  weather  upon  the  lake,  for  a 
day  or  two  ahead;  especially  in  the  summer  season.  The  owner 
of  a  raft  of  logs  which  lies  securely  in  a  river  or  harbor,  and 
who  wishes  them  moved  upon  the  lake  to  some  other  place,  may 
exercise  his  judgment  and  decide  that  he  will  have  them  towed 
at  a  certain  time,  and  make  his  contract  with  those  who  tow 
rafts,  to  take  it  in  tow  at  a  certain  hour,  at  which  time  he  will 
have  it  out  of  the  river,  in  the  lake,  so  that  the  boat  can  take  it 
in  tow.  If  the  boat  appears  at  the  time  and  takes  the  raft  in 
tow,  the  risks  of  navigation  and  storms  are  with  the  owner  of 
the  raft,  assuming  that  the  boat  owners  perform  their  duty  with 
proper  diligence.  But  suppose  the  owner  of  the  raft,  relying 
upon  his  contract,  drops  his  raft  down  from  the  river  into  the 
lake,  and  the  boat  should  fail,  entirely,  to  come  and  take  the 
raft  in  tow,  and  the  owner  of  the  raft  could  procure  no  other 
boat,  and  a  storm  should  arise  and  his  property  should  be  de* 
Btroyed,  he  doing  all  in  his  power  to  protect  and  save  it ;  will 
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it  be  pretended  that  the  boat  owners  are  not  liable  for  all  the 
damages  the  owner  of  the  raft  has  sastained,  which  would  have 
been  avoided  had  the  boat  owners  performed  their  agreement  7 
It  seems  to  me  not.  In  the  case  under  consideration  the  con- 
tract was  specific ;  the  raft  was  to  be  taken  in  tow  in  the  morn- 
ing. The  plaintiff  informed  the  defendants  that  he  should 
leave  Port  Maitland  Monday  evening  and  go  to  Black  Bock. 
He  did  so,  leaving  men  in  charge  of  the  raft,  to  get  it  together 
and  come  down  with  it.  These  men  were  upon  the  raft  work- 
ing for  the  plaintiff,  and  they  saw  the  boat  pass  up  just  as  day 
was  breaking.  Had  the  boat  taken  the  raft  in  tow  at  5  or  6 
o'clock  in  the  morning,  there  can  be  no  reasonable  doubt  that  the 
voyage  would  have  been  performed  in  safety.  From  the  evi- 
dence, it  appears  that  the  boat  with  the  raft  in  tow,  in  good 
weather,  could  make  from  two  to  three  miles  an  hour.  This 
would  have  given  17  or  18  hours  before  the  storm  commenced, 
and  19  to  21  before  the  raft  went  to  pieces.  The  court  charged 
the  jury  that  if  they  found  that  the  raft  would  have  been  over- 
taken by  the  storm  and  injured,  if  the  steamboat  had  taken  the 
raft  in  tow  and  started  in  the  morning,  then  the  defendants  were 
not  liable  for  any  injury  that  did  happen,  provided  such  injury 
would  have  happened,  had  the  boat  taken  the  raft  at  the  time 
agreed  upon  ;  that  if  the  defendants  had  taken  the  raft  in  tow 
at  the  time  agreed  upon,  the  plaintiff  would  have  taken  the  risk 
of  storms.  In  my  opinion,  the  principle  here  presented  was 
the  true  one,  or,  at  any  rate,  quite  as-  favorable  to  the  defend- 
ants as  they  had  a  right  to  ask.  It  authorized  the  jury  to  con- 
aider  the  evidence,  and  to  say  whether  the  storm  would  have 
overtaken  the  raft,  had  it  been  taken  in  tow  in  the  morning ; 
and,  if  so,  whether  it  would  have  been  injured,  and  for  such 
injury  the  defendants  would  not  be  liable.  I  am  not  clear  that 
this  rule  was  not  too  favorable  to  the  defendants.  Their  coun- 
sel had  requested  the  court  to  charge  that  if  the  jury  found 
that  the  raft  would  have  been  overtaken  by  the  storm  and  in- 
juredj  if  the  boat  had  taken  the  raft  in  tow  and  started  in 
the  morning,  then  the  defendants  were  not  liable  for  the  injury 
to  the  raft.  The  charge  was  not  given  in  this  form.  Had  i^ 
Vol,  XXIL  69 
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befin,  and  the  jury  had  found  that  iht  atom  would  hava  ovtr^ 
taken  the  raft  and  tfi;t«rtd  it,  though  in  a  trifling  degrae^  tlieii 
they  would  hare  been  instroeted  to  give  no  damagesi  thoogk 
by  the  injury  which  did  happen  the  raft  was  lost 

The  eooneel  for  the  pUdntiff  hae  likened  this  ease  to  the  oaae 
of  a  deniaium  from  the  Toyage,  and  I  am  not  prepared  to  aay 
that  the  principlee,  aa  settled  in  those  oases,  are  not  appUoaUe 
to  this  case.  I  have  no  doubt  there  was  a  deviation  in  the  de* 
lay  to  Miter  upon  the  voyage  of  towing.  The  time  finr  com* 
menoing  the  voyage  was  fixed  with  mueh  preoision.  8un>ose 
the  plaintiff  on  going  to  Black  Book,  had  effected  sa  insurance 
upon  the  raft,  speoifying  in  the  contract  that  the  steamer  Sx« 
pariment  was  to  tske  the  raft  in  tow  Tuesday  morning  and  tow 
H  to  Blaok  Rock.  It  will  not  be  contended,  under  the  fiuota  of 
this  case,  that  the  insurers  would  have  been  liable.  The  d^y 
of  the  steamer  in  taking  the  raft  in  tow,  would  discharge  the 
insurers.  The  plaintiff's  counsel  has  <uted  numerous  authori- 
ties. I  shall  not  cite  them  here.  In  my  opinion  the  dafend* 
ants,  by  their  delay,  took  the  risk  of  the  storm  which  arose  and 
scattered  the  raft.  Had  they  perfi>rmed  their  agreement,  the 
injury  would  not  have  happened.  The  plaintiff  had  the  right 
to  fix  the  time  in  the  contract,  and  to  make  it  an  essential 
part  of  it  Cases  are  numerous,  where  the  precise  time  when 
a  thing  is  to  be  done  is  of  the  utracat  importance^  aad  mnleu 
it  be  then  done,  great  damage  may  result  fromthe  omission  or 
delay.  It  may  be  said  that  these  are  cases  where  it  can  be 
seen  that  if  the  thing  to  be  done  is  not  done,  damages  will  nat* 
urally  result  from  the  omission  to  do  the  thing,  and  that  in  this 
ease  it  could  not  be  foreseen  that  any  injury  would  result  from 
the  delay  of  fourteen  hours,  and  that  therefore  the  pari&ea  oouU 
not  have  regarded  the  time  as  matarial.  This  poaition  ia  not 
satis&otory  to  my  mind.  Considering  the  dangera  of  naviga* 
tion  upon  the  lake,  and  the  peculiar  nature  and  condition  of 
the  plaintiff's  property,  I  think  he  had  a  right  to  detennine 
when  the  voyage  should  commence,  and  make  a  special  agree- 
ment to  that  effect ;  and  in  case  such  agreement  should  not  be 
performed  at  the  time  specified,  the  party  breaking  the  ifre^ 


EBDU^SBPTEMBKR,  18M«  547 


PinnalaB  «.  Wllki. 


;  sliodd  be  held  liable  for  the  damagee  which  ehoold  resatt 
from  ciHiBes  which  would  not  have  arisen  had  the  agreement 
been  performed* 

The  plaintiif  offered  to  prore  that  a  fliw  days  afker  the  raft 
was  broken  up  the  parties  made  another  contract,  bj  whioh  it 
was  agreed  that  if  the  plaintiff  wonld  collect  the  logs  together) 
into  a  raft  it  for  towing^  at  Long  Beach)  the  defendants  wonld, 
at  any  time  when  the  same  was  so  fitted,  upon  the  next  day 
thereafter^  which  should  be  Sunday.  Tuesday  or  Friday,  take 
the  logs  in  tow  and  tow  them  to  Black  Rock  {  that  the  plaim 
tiff  collected  the  logs  and  fitted  them  fer  towing,  at  six  different 
times^  and  at  an  expense  of  $60  each  time,  and  immediately 
gave  notice  to  the  defendants  each  time^  That  the  defendants 
ftiiled  to  take  the  logs  in  tow  at  any  of  the  times,  as  agreed,  ex» 
eept  the  lasl»  That  the  logs  were  broken  up  and  scattered 
each  time,  except  the  last,  by  storms.  That  when  the  boat  took 
the  logs  in  tow,  and  had  proceeded  five  or  six  miles,  a  storm 
arose,  the  tow  line  parted  and  the  raft  lay  in  the  lake  a  day  and 
night,  and  was  finally  nearly  all  lost,  the  boat  sating  a  small 
portion  of  the  raft  after  the  storm  was  over.  And  that  the 
weather  was  pleasant  for  a  sufficient  length  of  time,  after  the 
k)gs  were  collected,  each  time,  except  the  last,  to  enable  the 
defendants  to  tow  the  raft  to  Black  Rock,  provided  the  boat 
had  appeared  and  taken  the  raft  in  tow,  pursuant  to  the  agree* 
ment  That  the  plaintiff  gave  notice  to  the  defendants,  after 
the  first  loss  of  the  raft,  and  before  the  contract  in  relation  to 
edlecting  the  logs  at  Long  Beach,  that  he  would  ce^ect  the 
logs  together,  and  that  he  would  not  and  did  not  intend  thereby 
to  discharge  or  decrease  the  liability  of  ike  defoidants  tat  the 
lees  of  the  raft.  The  evidence  so  offered  was  objected  to  by  the 
defendant^  counsel,  on  the  ground  that  it  was  not  admissible 
under  the  pleadmgs  ;  that  the  2d,  8d  and  4th  counts  stated  no 
cause  of  action.  Seine  other  objections  to  the  pleadings  were 
made.  The  court  admitted  the  evidence,  and  the  defendants 
excepted.  The  defendants  objected  that  the  plaintiffii  could 
prove  but  one  neglect,  and  not  four ;  also,  that  the  agreement 
being  to  tow  on  Snnday,  as  well  as  Tuesday  or  Friday^  was 
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illegal  and  yoid.  These  objections  were  overmled,  and  the  de^ 
fendants  excepted. 

Most  of  these  objections  are  not  now  noticed  in  the  defend- 
ants' points,  and  I  shall  not  notice  them  all,  and  shall  be  brief 
upon  others.    The  evidence  offered  was  given. 

The  pleadmgs  are  not  very  clear  or  accurate ;  still  I  think 
them  sufficient.  No  objection  was  made  to  the  first  count,  so 
called.  It  concludes  with  the  facts  touching  the  original  con- 
tract and  the  first  loss.  The  second  count  states  the  agreement 
relating  to  the  collecting  of  the  logs  together  at  Long  Beach, 
^c,  avers  performance  on  the  part  of  the  plaintiff  at  an  ex- 
pense of  $75,  notice  to  the  defendants,  and  an  allegation  that 
they  figtiled  to  deliver  the  logs  at  Black  Rock,  6ce.  The  other 
counts  are  substantially  like  the  second.  The  counts  are  not 
artistically  drawn.  The  pleader  seems  to  have  regarded  the 
defendants  as  liable  as  common  carriers.  In  my  opinion,  how- 
ever, the  pleadings  were  sufficient  to  justify  the  giving  of  the 
evidence.  There  is  no  question  of  surprise  in  the  case.  It  is 
objected  that  there  was  no  consideration  for  the  second  agree- 
ment, so  called.  There  is  no  foundation  for  this  objection. 
The  defendants  were  to  have  $100  for  towing  the  raft  from 
Port  Maitland  to  Black  Rock,  and  this  sum  was  paid  to  them. 
The  truth  is  that  all  which  was  done  after  the  first  breaking  up 
and  scattering  of  the  raft,  was  done  for  the  benefit  of  the  de- 
fendants, to  relieve  them  from  a  liabili^  for  the  entire  raft 
The  raft  was  lost,  the  logs  were  scattered  along  upon  the  beach 
for  twenty  miles,  and  it  does  not  appear  that  there  was  any 
market  for  them  where  they  were.  If  they  could  be  collected 
and  taken  to  Black  Rock,  at  an  expense  less  than  their  value, 
something  might  be  saved,  and  this  would  enure  to  the  benefit 
of  the  defendants.  The  parties  came  to  an  agreement*  about 
the  matter,  and  the  plaintiff  collected  the  logs.  I  see  no  objec- 
tion to  regarding  this  as  having  been  done  at  the  instance  of 
the  defendants.  They  must  have  desired  to  save  as  many  of 
the  logs  as  possible,  so  as  to  diminish  the  damages.  It  was 
necessary  to  collect  the  logs  and  fit  them  for  towing,  and  in 
consequence  of  the  neglect  of  the  defendants  to  come  with  their 
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boat  when  notified,  and  as  they  had  promised,  the  act  of  collect- 
ing and  fitting  the  logs  for  towing  was  necessarily  repeated  as 
they  were  from  time  to  time  scattered  by  the  storms.  I  can 
see  no  objections  to  taking  into  the  account  the  expenses  neces- 
sarily incurred  in  collecting  the  logs,  in  estimating  the  damages. 
The  court  charged  that  if  the  plaintiff,  relying  upon  the  defend- 
ants' performance  of  the  contract,  made  for  towing  the  raft  after 
the  same  was  first  scattered,  had  sustained  expenses  in  and 
about  collecting  the  same  for  towing,  pursuant  to  the  contract^ 
then  if  the  expenses  had  been  lost  to  the  plaintiff  in  conse- 
quence of  the  defendants  not  performing  the  contracts,  the 
plaintiff  was  entitled  to  recover  those  expenses  from  the  de- 
fendants. I  think' this  instruction  was  proper.  The  court  also 
charged,  that  upon  the  fiiilure  of  the  boat  to  go  at  the  several 
times  appointed  and  to  take  the  raft  in  tow,  the  raft  was  at  the 
risk  of  the  defendants.  As  to  the  injury  from  storms  against 
which  the  plaintiffs  could  not  guard,  and  that  the  defendants 
were  liable  for  injuries  from  storms,  which  injuries  would  not 
have  happened  had  the  defendants  performed  their  agreement^ 
I  have  already,  in  considering  the  liability  arising  from  the 
breach  of  the  original  contract,  remarked  sufficiently  upon  this 
position. 

The  defendants'  counsel  presented  numerous  requests  to 
charge,  and  upon  refusal,  excepted.  Some  of  these  have  been 
already  considered,  and  the  principle  upon  which  the  trial  was 
had  and  was  given  to  the  jury,  have  been  sufficiently  stated.  It 
remains  to  notice  some  other  exceptions.  The  counsel  for  the 
defendants  requested  the  court  to  charge  that  the  raft  was  at 
all  times  in  the  possession  of  the  plaintiff,  and  that  by  leaving 
Leach  in  the  possession  of  it,  he  constituted  him  his  agent  in 
reference  to  the  towing  the  raft;  and  that  Leach,  not  object- 
ing to  the  defendants  taking  the.  raft  in  tow  in  the  afternoon 
of  Tuesday,  the  defendants  were  not  liable  for  the  injury  it  sus- 
tained in  the  storm.  Refusal  and  exception.  Leaving  Leach 
in  possession  of  the  raft  did  not  constitute  him  an  agent  of  the 
plaintiff,  to  modify  or  change  the  contract  which  the  plaintiff 
had  made. 
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I  do  not  think  it  necessary  to  notice  any  further  the  requests 
to  charge,  as  the  views  already  expressed,  I  beliere,  cover  the 
whole  ground  and  all  the  questions  raised. 

There  was  an  objection  to  the  evidence  in  relation  to  the  con- 
trast touching  the  collecting  the  logs  and  the  defendants  com- 
mencing on  the  Sunday,  Tuesday  or  Friday  which  should  first 
come  after  the  logs  were  collected,  upon  the  ground  that  such 
contract  was  illegal,  as  touching  labor  on  the  sabbath.  I  do 
not  think  the  question  touching  the  performance  of  servile  labor 
on  Sunday,  was  necessarily  involved ;  and  if  it  was,  I  do  not 
think  that  the  case  is  embraced  by  the  statute  which  prohibits 
servile  labor  or  working,  escepting  works  of  necessity  and 
charity.  If  property  is  exposed  to  imminent  danger,  I  think 
it  woidd  not  be  unlawful  to  preserve  it  on  Sunday,  and  remove 
it  to  a  place  of  safety. 

Upon  the  whole,  I  am  not  able  to  see  any  errors,  of  which 
the  defendants  can  complain,  and  I  think  the  judgment  should 
he  aiBrmed. 

[Brm  Gsnbeal  Term,  flepleBiibsr  S,  ISM.  Amnh,  Gr9tn$  and  JMStrvtw, 
^wOoes.] 


The  Bank  of  Silver  Creek  vs.  Talcott  and  others* 

'  ^^  ^'  A  profMoD  Id  tn  aarignmeni  made  by  debton  fbr  the  benefit  of  their  crediton, 
direetiaff  the  aailgnaei,  ouiof  ttMDet  proceeda  and  svafiaof  Ihe  aaaigned  pro|^ 
eriy,  to  pay  to  tha  lahorwa  aiid  woitanaa  of  ttie  aaiignon,  leaidtDg  in  Albany  aad 
Bnflblo,  the  amonata  doe  to  them  reqwctiTdj  ftir  woik  and  labor  dona  te  Ihe 
aaaigDora,  wHI  not  ayold  the  aaaignmeDt,  although  the  namea  of  thoae  crediU 
OTBi  with  their  places  of  roaideDoei  and  the  reapectiTe  amounta  doe  to  eadi, 
am  Mi  nentioDed. 
In  aarigaroant  eoDtalnad  a  danw  dtneOng  Oat  by  and  wHh  tha  naMna 
and  reaaainder  of  the  nai  prooaeda  and  avails  ef  the  aartgned  property,  If 
any,  the  aasigQees  should  pay  and  discharge  aU  copartnecahip  debia  and 
demands  of  the  assignors  for  which  the  assignees  and  A.  T.  were  several^ 
and  Jointly  Jiablei  either  as  drawer,  indorser,  guanntor  or  otherwise;  and 
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te  MM  A.  T.  H.  lOwiild  be  MmpeDad  to  paj  ttw  wbole  or  any  part  of  two 
draft!  IbrtMOO  6Mb,  drawn  byS.  B.  H.  on  B.  H.  B.  and  indoned  by  theaaid 
A.  T.  H.,  at  the  reqoest,  and  in  part  fbr  the  aoeoBmiodatkm  of  tbe  am 
that  tlie  arajgnera  Bhoald  pay  to  the  raid  A.  T.  H.  the  amouDt  that  he  ihoold 
be  eompeUad  to  pay  on  the  raid  dnfta.  BM  that  this  provi^on  did  not 
Titiato  tha  aaijgnmant  m  thowiog  an  intent  to  hinder,  delay  or  dejQraod  cied- 
iton,  er  m  diraeling  the  payneDt  of  dabta  not  owfaig  by  the  aaaigDon  and  not 
omtraeted  on  thafar  aoeoont^  Bowm,  P.  J.  diaaonted. 
Btfi /arMar,  that  untn  th«ewM  some  evidenoe  to  ahow  the  eoDtnry,  it  mnat  be 
pNaiiflMdthatthaaaricnonwarebo«adtoindemi^A.T.  BL»  and  mto  him 
harmleM  from  bia  indoTBement.  Thatineflbettbey  aUefedthiiyin  tbeaarign- 
idthoaniiawMVpQiitha  party  chaigiagthe  ikaad,  to  diq^ve  tha 


BM  a2»o,  that  if  the  direction  to  the  aasigneea  to  pay  such  amomit  as  A.  T. 
H.  shonldbawwuwBiJ  topay  wu  to  be  oonatraed  m  oontemplating  a  defenw 
by  A.  T.  H.  and  oonaaqnent  dehiy,  and  that  the  aasigneea  moat  neoeaau^y 
wait  the  termination  of  prooeedinga  against  A.  T.  H.,  or  until  the  atatute  of 
limitationa  ahonld  attach,  the  delay  waa  not  of  that  cbaractar  oondemned  by 
theatatato. 

A  dlraetiao  to  the  aaaigneae  to  pay  oertahi  aoma  npen  apeclfied  notM  or  draftai 
deacribed  aa  being  made  by  other  peraona,  ia  not  controlling  erideace  of  an 
attempt  to  appropriate  the  property  of  the  aaaignora  to  the  payment  of  debts 
other  than  their  own.    Bowbn,  P.  J.  diaaented. 

Where  the  aaaignora,  by  the  aaaignmeot,  profbas  to  devote  their  property  to  the 
payment  of  their  debts,  and  they  proceed  to  apecify  a  debt,  evidenoed  by  the 
note  ot  a  third  peraon,  it  doea  not  fbllow  that  snch  debt  waa  not  tiieir  dsM  to 
pay,  or  that  they  wonld  not  be  liable  to  the  peraon  who  had  undertaken  to  pay 
H,  upon  such  payment  being  raade^ 

WheraaaalgnondireQl  that  tha  aarfgnedpreperty  be  applied  to  the  payment  of 
a  note  made  by  athbrd  peraon,  aol  a  creditor  of  the  aaaignora  hkaiatB  that  this 
is  an  improper  appropriation  of  the  property,  and  that  tliey  have  no  right  to 
make  it,  the  burthen  of  proof  is  upon  the  creditor. 

The  simple  production  of  the  notes  or  drafts,  with  thora  daoaes  in  the  aasigii- 
ment  in  which  they  are  described,  wiB  not  prove  an  improper  appvopriatioa 
af  theproparty  of  the  aniignon.  The  creditor  muafe  go  further,  and  proTe 
that  the  assigaon  have  directed  the  payment  of  debte  whioh  they  wera  not 
liable  to  pay,  and  ftr  the  payment  of  which  they  were  not  liable  to  indemnify 
the  payon,  or  makers  of  the  paper. 

An  assignment  directed  the  assignees  to  pay  il80D,  being  the  anooot  of  a 
promissecy  aeto  vsada  by  V.  A  W.  and  indoraad  by  the  asrfgnor%  and  dlsoeant* 
adfayB.,aA^Go.  But  this  sum  wm  not  to  be  paid  untU  F.  db  W.  should 
have  sumndered  up  and  delivered  over  to  the  assignees,  to  be  canceled,  a  note 
l)eaiing  even  date  with  the  one  last  mentioned,  fbr  the  same  amount  and  mar 
turing  at  the  same  time,  made  by  the  assignon  and  payable  to  the  order  el 
f.^W.    IMtfttditlldtpmirfandUnoisbewteaiirfinDMAtohafln* 
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nIeDt,  and  render  it  void,  as  imposing  upon  D.  S.  &  Co.  a  cooditian  which 
they  were  under  no  obligation  to  perform,  and  which  they  might  be  uiiaUe  to 
perform.    Bowbn,  P.  J.  dissented. 

Beld  also,  that  there  was  nothing  In  the  assignment  inconsistent  with  the  posi- 
tion that  the  assignors  andF.  &  W.  exchanged  notes;  and  this  hehig  so,  that 
there  was  no  evidence  of  any  intention  to  hinder,  delay  or  deftand  any  one, 
and  that  the  onus  of  proving  fhiud  was  in  the  creditor  assailing  the  assignment 

Where  an  assignment,  properly  understood,  does  not  prove  fltiud,  and  there  is  no 
other  evidence,  the  question  is  whether  the  provisions  of  the  instmment  are 
such  that,  when  carried  out  according  to  their  apparent  and  reasonable  intent, 
Chey  will  be  fhiudulent  in  their  operation. 

Fraud  should  not  be  presumed  iVom  the  provirioDS  of  an  instrument  which  ad- 
mits of  a  contrary  construction. 

APPEAL  bj  the  defendants  from  a  judgment  rendered  at  a 
special  term,  adjudging  void  an  assignment  made  by  the 
defendants,  S.  Y.  Taloott  and  Henry  H.  Hale,  to  the  defend- 
ants, George  Taloott  and  Andrew  T.  Hale,  for  the  benefit  of  the 
creditors  of  the  assignors.  The  case  is  sufficiently  stated  in 
the  following  opinion. 

Chauncey  Tucker^  for  the  plaintiff. 

John  K.  Porter  J  for  the  defendants. 

Marvin,  J.  The  learned  justice,  at  the  special' term,  de- 
cided that  the  assignment  was  fraudulent  and  void  as  to  the, 
creditors  of  the  assignors,  and  that  the  assignment,  upon  its 
fiice,  furnished  the  evidence  of  the  fraud.  It  will  be  necessary 
to  examine  the  assignment  with  care,  as  it  contains  the  provis* 
ions  and  evidence  relied  upon  to  sustain  the  judgment.  It  was 
made  December  18,  1854,  by  S.  Y.  Talcott  of  Albany,  and  H. 
H.  Hale  of  Buffalo,  as  partners,  and  also  as  individuals.  It 
recites  that  they  are  justly  indebted,  as  well  individually  as 
copartners,  in  sundry  considerable  sums  of  money  which  they 
have  become  unable  to  pay  and  discharge  with  punctuality  or  in 
full,  and  being  desirous  of  making  a  fair  and  equitable  distribu- 
tion of  their  separate  and  individual,  and  also  their  copartnership^ 
property  and  effects,  among  their  respective  individual  and  their 
copartnership  creditors ;  and  then  follows  the  sale  and  trans- 
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fer  of  their  copartnership  and  individual  property  to  the  as- 
signees, in  trust  nevertheless,  and  to  and  for  the  following  uses 
and  purposes.  Directions  are  then  given  touching  the  individual 
property  of  each  of  the  assignors,  and  the  payment  of  the  debts 
of  each.  To  these  directions  there  is  no  objection.  The  indi- 
vidual property  is  appropriated  to  the  payment  of  the  individual 
debts,  and  the  residue,  if  any,  is  to  be  applied  to  the  payment 
of  the  copartnership  debts  of  the  firm,  in  the  order  thereafter 
directed  in  the  assignment.  Then  follows  the  trust  relating  to 
the  partnership  property.  It  is  to  be  converted  into  money,  the 
expenses,  rents  and  taxes  are  to  be  paid,  and  with  the  residue, 
net  proceeds  and  avails,  the  assignees  arc  directed,  first,  to  pay 
to  the  laborers  and  workmen  of  the  assignors,  residing  in 
Albany  and  Buffalo,  the  amounts  due  to  them  respectively,  for 
work,  labor  and  services,  done  and  performed  for  the  assignors. 

The  first  objection  is  made  to  this  clause  in  the  assignment. 
It  is  argued  that  the  provision  necessarily  has  the  effect  to 
hinder  and  delay  the  payment  of  the  other  creditors  longer 
than  they  would  have  been  delayed,  in  case  the  names  of  that 
class  of  creditors  had  been  mentioned,  with  their  places  of  resi- 
dence, and  the  respective  amounts  due  to  each.  In  my  opinion 
this  objection  is  not  sufficient  to  avoid  the  assignment.  Such  a 
provision  is  not  unusual  in  assignments,  and  I  am  not  aware  that 
any  objection  has  been  made  to  it.  No  authority  is  cited.  In 
RaJthhuris  assignment  there  was  a  similar  provision  for  the 
payment  of  clerks,  mechanics  and  daily  laborers  in  the  employ- 
ment of  Rathbun  at  Buffalo  and  Niagara  Falls.  {Pratt  v. 
Adamsj  7  Paige,  418.)  There  are  also  several  other  clauses 
in  that  assignment  involving  the  same  principle.  It  is  true,  that 
the  question  that  those  provisions  avoided  the  assignment,  was 
not  raised. 

Objections  are  taken  to  the  provisions  contained  in  the  clauses 
relating  to  the  fifth  and  sixth  classes  of  creditors.  As  to  the 
fifth  class  the  direction  is  that,  by  and  with  the  residue  and  re- 
mainder of  the  net  proceeds  and  avails,  if  any  there  should  be, 
the  assignees  shall  pay  and  discharge  all  copartnership  debts 
and  demands  of  the  said  firm  of  Talcott  &  Hale,  for  which  the 

Vol.  XXIL  70 


554  OASES  IN  THE  SUPREME  COURT. 


Bank  of  Silyer  Creek  «.  TalooU. 


said  parties  of  the  second  part,  (assignees^  and  Angelica  Tal- 
eott  of  Albany,  are  severally  and  jointly  liable,  either  as  drawer, 
indorser,  guarantor,  or  otherwise  howsoever ;  and  in  case  the 
said  Andrew  T.  Hale  shall  be  compelled  to  pay  the  whole  or 
any  part  of  two  drafts  for  three  thousand  dollars  each,  drawn  by 
E.  B.  Hale  on  B.  H.  Buckingham,  and  indorsed  by  the  said 
Andrew,  at  the  request  of  and  in  part  for  the  accommodation  of 
the  parties  of  the  first  part,  then  the  said  parties  of  the  second 
part  shall  pay  to  the  said  Andrew  T.  Hale  the  amount  that  he 
may  be  compelled  to  pay  on  said  drafts.  In  respect  to  the  sixth 
class  the  assignees  are  directed  to  pay  '^  the  following  named 
sums  on  the  following  named  notes  and  drafts,"  vis :  twelve  hun- 
dred and  fifty  dollars,  being* the  one  half  of  a  twenty-five  hun- 
dred dollar  note,  made  by  Fassett  &  Washburn  of  the  city  of 
Albany,  indorsed  by  the  assignors  and  discounted  by  Duncan, 
Sherman  ic  Co.,  and  which  note  matures  on  or  about  the  9th 
day  of  January  next.  Six  hundred  and  sixty-two  dollars  and 
thirty-four  cents,  being  the  one  half  of  a  draft  for  thirteen  hun- 
dred and  twenty-four  dollars  and  sixty-nine  cents,  drawn  by  the 
said  Fassett  &  Washburn  on  Baker  &  Smith  of  Providence, 
indorsed  by  the  parties  of  the  first  part,  and  discounted  by 
Duncan,  Sherman  &  Co.,  and  which  becomes  due  and  payable 
on  the  fourth  day  of  February  next.  Eleven  hundred  doHarSy 
being  the  one  half  of  a  draft  for  twenty-two  hundred  dollars^ 
drawn  by  the  said  Fassett  &  Washburn  on  Peter  R.  Roach,  and 
discounted  by  the  said  Duncan,  Sherman  &  Ca,  and  maturing 
on  or  about  the  5th  day  of  February  next.  Thirteen  hundred 
and  fifty  dollars,  being  the  amount  of  a  promissory  note,  made 
by  said  Fassett  &  Washburn,  payable  to  the  order  of,  and  in- 
dorsed by,  the  said  parties  of  the  first  part,  and  discounted  by 
the  said  Duncan,  Sherman  &  Co.,  and  fiilling  due  on  or  about 
the  15th  day  of  January  next ;  but  this  last  mentioned  sum  is 
not  to  be  paid  until  the  said  Fassett  &  Washburn  shall  have 
surrendered  up  and  delivered  over  to  the  parties  of  the  second 
part,  to  be  canceled,  a  note  bearing  even  date  with  the  one  last 
mentioned,  for  the  same  amount,  and  maturing  at  the  same  time, 
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made  bj  the  said  parties  of  the  first  part,  and  payable  to  the 
order  of  the  said  Fassett  &  Washburn. 

Several  objections  are  made  to  these  provisions.  It  is  in- 
sisted that  the  assignors  have  provided  for  the  payment  of  debts 
which  they  did  not  owe.  In  other  words,  that  they  have  de- 
voted their  property  to  the  payment  of  the  debts  of  other  persons, 
which  they,  the  assignors,  were  not  liable  to  pay.  If  the  assign- 
ors by  the  assignment,  have  appropriated  their  property  to  the 
payment  of  debts  not  owing  by  them,  and  not  contracted  on 
their  account,  to  the  exclusion  and  prejudice  of  their  own  cred- 
iters,  it  cannot  be  doubted  that  the  assignment  is  fraudulent 
and  void  as  to  their  creditors.  There  can  be  no  dispute  about 
the  law  of  such  a  question.  Counsel  do  not  differ  about  it.  The 
difference  is  touching  the  fact,  and  both  parties  refer  to,  and 
rely  upon,  the  assignment  itself  for  the  evidence  of  the  fact. 

After  a  careful  examination  of  the  pleadings  and  the  assign* 
ment,  I  have  come  to  the  conclusion  that  the  learned  justice,  at 
the  special  term,  erred  in  finding,  from  the  evidence,  that  the 
assignors  had  provided  for  the  payment  of  any  debts  other  than 
their  own.  The  otius  of  showing  the  assignment  fraudulent,  was 
upon  the  plaintiff.  Fraud  is  not  to  be  presumed,  but  there  must 
be  proof  of  it,  and  the  plaintiff  relies  upon  the  face  of  the  assign- 
ment for  the  proof.  It  is  said  that  the  direction  to  pay  certain 
siuns  upon  certain  notes  or  drafts,  which  notes  or  drafts  are  de- 
scribed as  being  made  by  other  persons,  is  controlling  evidence 
of.  an  attempt  to  appropriate  the  property  of  the  assignors  to 
the  payments  of  debts  other  than  their  own.  It  may  be  con- 
ceded that  upon  the  production  of  a  note  made  by*  John  Doe, 
the  presumption  would  be  that  he  alone  owed  the  debt ;  and  in 
the  absence  of  other  evidence,  there  would  be  no  presumption 
that  he  had  contracted  the  debt  on  account  of  any  other  person, 
or  that  any  other  person  was  liable  to  indemnify  him.  But  the 
present  case  differs  from  the  case  supposed.  Talcott  &  Hale, 
the  assignors,  speak  in  the  assignment,  and  their  declarations 
are  resorted  to  as  evidence.  And  what  do  those  declarations 
prove?  They  begin,  by  declaring,  in  substance,  their  insolvency ; 
that  they  are  indebted  individually  and  as  partners ;  that  they 
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desire  to  make  a  fair  and  equitable  distribation  of  their  prop* 
erty  among  their  creditors  ;  they  then  proceed  to  sell  and  trans- 
fer their  joint  and  several  property,  upon  certain  trusts.  No 
doubts  arise  upon  the  trusts  relating  to  their  individual  debts. 
The  residue,  if  any,  of  Talcott's  individual  property,  is  directed 
to  be  applied  "  to  the  payment  of  the  copartnership  debts  of  the 
firm  above  mentiofiedy  in  the  order  hereinafter  directed  and  pro- 
vided." The  same  provision  is  inserted  in  reference  to  the  sep- 
arate debts  and  property  of  H.  H.  Hale.  Thus  far  all  is  clear 
and  expressed.  Then  follows  the  trust  relating  to  the  '^  prop- 
erty and  effects  belonging  to  the  said  partnership  or  firm  of 
Talcott  &  Hale,  hereby  also  assigned.''  The  assignees  are  to 
convert  the  property  into  money,  and  with  the  proceeds  pay  ex- 
penses, rents,  taxes,  &c.  and  with  the  residue,  first  pay  the 
laborers,  ice.  for  work,  &c.  done  for  the  assignors.  No  doubt 
arises  here  about  the  debt  being  the  proper  debt  of  the  assignors. 
But  in  some  of  the  subsequent  clauses  and  classes  of  creditors, 
it  is  not  clearly  expressed  that  the  debt  to  be  paid  was  the  debt 
of  the  assignors ;  and  from  the  description  of  the  evidence  of  the 
indebtedness,  it  is  alleged  that  it  is  proved  that  the  debts  were 
not  the  proper  debts  of  the  assignors.  In  my  opinion  this  is 
not  a  fair  construction  of  all  that  Talcott  d&  Hale  have  said. 
We  must  look  to  the  whole  instrument.  It  professes  to  devote 
their  property  to  the  payment  of  their  debts.  And  it  does  not 
follow,  when  they  specify  a  debt,  evidenced  by  the  note  of  a 
third  person,  that  such  debt  was  not  their  debt  to  pay,  or  that 
they  would  not  be  liable  to  the  person  who  had  undertaken  to 
pay  it,  upon  such  payment  being  made.  The  question  does  not 
arise,  as  it  would,  if  the  maker  of  one  of  the  notes,  which  the  as- 
signors direct  to  be  paid,  had  paid  the  note,  and  then  sued  Tal« 
cott  &  Hale  for  money  paid  for  their  use.  In  such  suit  the 
plaintiff  would  be  obliged  to  give  evidence  to  show  that  they 
made  the  note  for  the  use  of  Talcott  &  Hale.  As  the  question 
now  arises,  Talcott  &,  Hale  purpose  to  pay  the  note  made  by  the 
third  person,  or  rather  they  direct  that  their  property  be  applied 
to  the  payment  of  such  debt,  and  the  plaintiff,,  a  creditor,  says 
they  have  no  right  to  do  this.    Upon  whom  is  the  burden  of 
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proof?  Clearly,  upon  the  party  alleging  that  it  is  an  improper 
appropriation  of  the  property  of  the  assignors.  And  the  simple 
production  of  the  notes  or  drafts  with  those  clauses  in  the  as- 
signment in  which  they  are  described,  will  not  prove  an  improper 
appropriation  of  the  property  of  the  assignors.  The  plaintiff 
should  have  gone  further,  and  proved  that  the  assignors  had  di^ 
rected  the  payment  of  debts  which  they  were  not  liable  to  pay, 
and  for  the  payment  of  which  they  were  not  bound  to  indemnify 
the  payors  or  makers  of  the  paper. 

On  consulting  the  complaint,  it  will  be  found  that  it  is  ex- 
tremely meager,  touching  any  question  of  fraud.  It  is  alleged 
that  the  assignors  continued  in  possession  of  the  assigned  prop- 
erty. This  is  denied  in  the  answer.  The  plaintiff  says  that 
he  "is  advised  and  charges  that  the  said  assignment  is  merely 
colorable,  and  was  made  with  intent  to  Under,  delay  and  de- 
fraud the  creditors  of  Talcott  &  Hale."  This  is  denied  in  the 
answer.  There  is  no  allegation  that  the  assignors  had  provided 
for  the  payment  of  debts  other  than  those  they  owed.  The  as- 
signment is  referred  to  and  copied.  I  doubt  whether  the  point 
or  question  we  are  considering  ever  occurred  to  the  defend- 
ants until  it  was  raised  upon  the  argument  at  special  term. 
However  this  may  be,  both  parties  rely  upon  the  assignment 
as  proof  of  their  positions,  or  rather  the  plaintiff  relies  upon 
it  as  proving  its  position  that  the  assignors  have  misapplied 
their  property,  and  thus  attempted  to  defraud  their  creditors. 
In  my  opinion,  the  assignment  fails  to  prove  it. 

In  the  fifth  class  the  assignees  are  directed  to  pay  the  com- 
pany debts  of  the  firm  of  Talcott  &  Hale,  for  which  the  as- 
signors and  Angelica  Talcott  are  severally  and  jointly  liable, 
as  drawer,  indorser,  guarantor  or  otherwise ;  and  in  case  An- 
drew T.  Hale  shall  be  compelled  to  pay  the  whole  or  any  part 
of  two  drafts  for  $3000  each,  drawn  by  E.  B.  Hale  on  B.  H. 
Buckingham  and  indorsed  by  the  said  Andrew,  at  the  request 
of  and  in  part  for  the  accommodation  of  the  parties  of  the  first 
part,  then  the  assignees  shall  pay  to  the  said  Andrew  T.  Hale 
the  amount  that  he  may  be  compelled  to  pay  on  said  drafts. 
It  is  argued  by  the  plaintiff,  that  this  provision  shows  an  in- 
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tent  to  hinder  and  delay,  and  also  an  intent  to  defraud.  Those 
drafts  were  made  by  R  B.  Hale.  They  were  drawn  upon 
Backinghan^.  Whether  they  had  been  aoccpted,  does  not  ap- 
pear. They  were  indorsed  by  Andrew  T.  Hale,  at  the  request 
of  and,  the  assignment  stated,  in  part  for  the  accommodation 
of  the  assignors,  and  the  direction  is  to  pay  A.  T.  Hale  the 
amount  he  may  be  comjHilled  to  pay.  It  is  objected  that  this 
was  not  the  debt  of  the  assignors,  &c.  I  have  already  ex- 
pressed my  opinion  touching  this  objection.  It  is  also  said 
that  as  the  assignees  are  only  to  pay  such  amount  as  A.  T. 
Hale  shall  be  compelled  to  pay,  the  assignment  contemplated  a 
defense  by  A.  T.  Hale,  and  consequent  delay,  and  that  the 
assignees  must  necessarily  wait  the  termination  of  proceedings 
against  Andrew,  or  until  the  statute  of  limitations  attaches  to 
the  demand.  Until  there  is  some  evidenoe  to  show  the  contrary, 
we  must  suppose  that  the  assignors  were  bound  to  indemnify 
Andrew,  and  save  him  harmless  from  his  indorsement  la 
effect  they  say  this,  and  there  is  no  evidence  to  the  contrary, 
and  the  onus  was  upon  the  party  alleging  the  fraud.  It  is 
stated  that  the  indorsement  was  at  the  request  of  the  assignors, 
and  in  part  for  their  accommodation.  What  is  meant  by  the 
last  clause  is  not  very  clear.  If  the  assignors  had  b(N-rowed 
the  draft  of  the  drawer,  E.  B.  Hale,  and  requested  Andrew  to 
indorse  it,  they  would  be  liable  to  pay  Andrew  any  sum  he 
should  be  obliged  to  pay.  It  is,  however,  claimed  that  the 
language,  "in  part  for  the  accommodation  of  the  assignors,"  is 
an  admission  or  declaration  showing  that  they  could  not  be 
liable  to  Andrew  for  the  whole  amount  of  the  drafts,  should  he 
be  compelled  to  pay  the  whole  amount  It  is  clear  that  the 
indorsement  was  made  at  the  request  of  the  assignors,  and  in 
part  for  their  accommodation,  and  this  would  constitute  a  good 
consideration  for  an  implied  undertaking  to  indemnify  the  in- 
dorser.  But  to  my  mind  the  most  satisfactory  answer  to  the 
objection  is,  that  the  assignment  does  not  furnish  satisfiMstory 
evidence  that  the  assignors  had  directed  the  payment  of  debts 
other  than  those  which  they  were  bound  to  pay,  and  the  burden 
of  proving  fraud  was  upon  the  plaintiff.    But  to  return  to  the 
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special  objection,  that  this  provision  necessarily  interposed  de- 
lay. The  delay  was  not  of  that  character  condemned  by  the 
statute.  The  liability  of  Andrew  T.  Hale  was  contingent.  He 
might  not  be  compelled  to  pay  any  thing;  and  if  not,  then  the 
assignees  were  not  to  pay  him.. 

In  the  sixth  class  there  is  a  direction  to  pay  $1350,  being 
the  amount  of  a  promissory  note  made  by  Fassett  &  Wash- 
burn, indorsed  by  the  assignors  and  discounted  by  Duncan, 
Sherman  &,  Co. ;  but  this  last  mentioned  sum  is  not  to  be  paid 
until  Fassett  &  Washburn  shall  have  surrendered  up  and  de- 
livered over  to  the  assignees,  to  be  canceled,  a  note  bearing  even 
date  with  the  one  last  mentioned,  for  the  same  amount  and  ma- 
turing at  the  same  time,  made  by  the  assignors,  and  payable  to 
the  order  of  Fassett  &  Washburn.  It  is  insisted  that  this  pro- 
vision shows  the  assignment  fraudulent,  and  renders  it  void. 
That  a  condition  is  here  imposed  upon  the  creditor,  which  the 
law  will  not  allow,  and  one  which  Duncan,  Sherman  &,  Co. 
were  under  no  obligation  to  perform,  and  which  it  might  be  out 
of  their  power  to  perform.  It  is  undoubtedly  true  that  the 
debtor  cannot  make  terms  in  his  assignment  which  shall  result 
to  his  benefit,  or  impose  conditions  upon  the  creditor  which  the 
law  has  not  imposed,  and  which  shall  delay  and  hinder  him. 
The  positions  of  law,  as  advanced  by  the  plaintiff's  counsel,  are 
sound,  but  have  they  any  application  to  the  case  before  us  ? 

•The  assignees  are  directed  to  pay  $1350.  being  the  amount 
of  a  promissory  note  made  by  Fassett  &  Washburn,  indorsed 
by  the  assignors  and  discounted  by  Duncan,  Sherman  &  Co. 
It  may  be  remarked  that  the  direction  is  not  to  pay  the  note,  or 
to  pay  Duncan,  Sherman  &  Co.,  but  to  pay  the  amount  of  the 
note.  The  note  was  to  mature  in  about  a  month  after  the 
assignment  was  made,  and  Fassett  &  Washburn  were  the  makers. 
They  were  a  firm  doing  business  in  Albany,  and  the  presump- 
tion was  that  this  firm  was  responsible.  They  were  liable  to 
Duncan,  Sherman  &  Co.  and  could  be  compelled  to  pay.  I 
cannot,  therefore,  well  understand  how  the  assignors  could  have 
designed  to  hinder  and  delay  Duncan,  Sherman  &  Co.,  or  how 
the  condition  could  affect  them,  as  the  holders  of  the  note. 
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If  we  regard  this  provision  as  designed  for  the  benefit  of  Fas- 
sett  &  Washburn,  then  there  can  be  no  objection  to  the  condition, 
provided  the  note  held  by  Fassett  &  Washburn  represented 
the  note  made  by  them  and  discounted  by  Duncan,  Sherman 
&,  Co.  If  the  parties  exchanged  notes,  then  the  payment  by 
the  assignors,  of  the  note  made  by  Fassett  &,  Washburn,  would 
entitle  them  to  the  note  they  had  given  to  Fassett  ic  Wash- 
burn. The  effect  of  the  provision  and  condition  was  the  same 
as  though  provision  had  been  made  for  the  payment  of  their 
note  given  to  Fassett  &  Washburn,  and  nothing  had  been  said 
of  the  note  made  by  Fassett  &  Washburn  and  discounted  by 
Duncan,  Sherman  &  Go.  There  is  nothing  in  the  language  of 
the  assignment  inconsistent  with  the  position  that  the  assignors 
and  Fassett  &  Washburn  exchanged  notes ;  and  this  being  so, 
there  is  no  evidence  of  any  intention  to  hinder,  delay  or  defraud 
any  one.  I  think  the  provision,  including  the  condition,  sug- 
gests this  view  of  the  case.  Now  we  must  keep  in  mind,  con- 
stantly, that  the  onus  of  proving  fraud  was  upon  the  plaintiffs, 
and  they  give  no  proof,  aside  from  the  assignment,  and  that  will 
bear  a  construction  entirely  consistent  with  honesty  and  fair 
dealing ;  and  the  condition  was  not  only  proper,  but  without  it 
the  circumstances  were  such  that  the  matter  may  have  been 
open  to  the  imputation  of  providing  for  the  payment  of  the  same 
debt  twice,  to  the  prejudice  of  the  last  class  of  creditors. 

In  the  assignment  it  is  declared  that  inventories  of  all  the 
property  assigned  shall  be  made,  with  all  reasonable  dispatch, 
and  be  annexed  and  considered  a  part  of  the  instrument.  It  is 
objected  that  these  inventories  were  not  made.  I  do  not  so  un- 
derstand the  evidence.  Gagger,  in  his  affidavit — ^made  evidence 
by  stipulation — says  that  the  schedules  were  made  and  annexed 
to  the  assignment.  This  affidavit  was  not  to  be  used,  except  for 
the  purpose  of  disproving  fraud  not  apparent  on  the  face  of  the 
assignment.  The  clause  in  the  assignment  relating  to  inven- 
tories does  not  prove  fraud.  It  is  very  different  from  that  con- 
tained in  the  assignments  referred  to  by  the  counsel.  {Av&'ill 
V.  Loucks,  6  Barb,  470.     Riggs  v.  Murray^  2  Johi.  Ch.  R. 
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5^.)  In  the  pfeddnt  ease  there  wm  no  right  reeeriFed  te  tiie 
aeeignors  to  give  future  preferences. 

In  my  opinion  the  plaintiff  has  failed  to  shov  fraud,  in  the 
present  case.  The  assignment,  properly  understood^  does  not 
prove  it)  and  there  ie  no  other  evidence.  The  question  is, 
whether  the  provisions  of  the  instrument  aire  soeh,  that  when 
carried  out  according  to  their  apparent  and  reasonable  intent, 
they  will  be  fraudulent  in  their  operation.  We  should  not  pre- 
sume fraud  from  the  provisions  of  an  instrument  which  admits 
of  a  contrary  eonstruction.  ( Ward  v.  Tinglep,  4  Stukdf. 
Ch.  R.  480:  Briekam  v.  TdHngkast,  15  Btrrb,  618,  630. 
Jacobs  V.  AUen^  18  id.  560.  KeUo/^g  v.  Stauscn^  15  id.  56. 
&  C.  1  Kemauy  304.  Jewett  v.  Woodivard,  1  Edw.  Ch.  R. 
197.     Archibald  v.  Thomas,  3  Caweny  284.) 

The  judgment  of  the  speeial  term  ahould  be  reversed,  d^e. 

MuLLET-r,  J.,  coneilrred. 

BowEN,  P.  J.,  dissented. 

Judgment  reversed. 

[8sn  OcNSBAL  TcBM,  Sto]pl0ulMv  8,  1860.    Bamm^  MuXUU  and  Jism^ 


Wbioht  and  others  vs,  Boughton  and  others. 

The  defindaato  were  ocmmioii  oarrien  from  Lewiston  to  Niagara  Falls  by  traina 
and  wagODSi  but  had  no  interest  in,  or  connectioD  with,  any  of  the  carrying 
business  or  companies  beyond  the  falls.  The  Buflblo  and  Niagara  Falls  Rail 
Road  Company  carried  goods  and  passengers  between  the  Alls  and  Bnflfklo, 
and  goods  destined  for  Detroit  and  plaees  on  the  Michli^aa  Gentnd  Rail  Road 
yNit%  at  Bnf&lo,  luiially  shipped  upon  some  boat  to  Detroit,  dMS.  The 
eourse  of  busioesa,  in  this  respect,  was  generally  known.  The  defendants 
received  from  the  plainUff,  at  Lewiston,  two  quarter  casks  of  brandy,  and  gave 
the  following  receipt :  "  Received,  Lewiston,  Aug.  12, 1862,  fVom  W.,  C.  &  Co. 
df,  dec.  the  fbUowing  packages  of  goods  on  board  the  Tm.  ^  B.  R.  line,  in  goad 

Vol.  XXn.  71 


562  OASES  IN  THE  SUPREME  COURT. 

Wright  r.  Bonghton. 

order,  to  be  delivered  in  like  good  condilioo."  In  the  left  band  margin,  nnder 
this,  was  "  Israel  Kellogg,  Kalamazoo,  Mich.  M.  C.  R.  R."  and  opposite,  on 
the  right  hand,  *'  1  qr.  cask  brand3\"  Below  this  address  was  tl^e  following: 
in  the  left  hand  margin,  **  McCrea  &  Morton,  Battle  Creek,  Mich.  M.  C.  R.  R." 
and  opposite,  at  the  right  hand.  "  1  qr.  cask  brandy."  Shipping  bills  were 
signed  by  W.,  C.  &Co.  corresponding  with  this  receipt  Cards  were  put  upon 
the  casks,  marked  npon  one,  thus:  "Israel  Kellogg,  Kalamazoo,  Mich.  M.C. 
R.  R."  and  upon  the  other,  "  McCrea  &  Morton,  Battle  Creek,  Mich.  M.  C. 
R.  R."  The  casks  of  brandy  were  duly  delivei-ed  by  the  defendants  to  the 
Bnffiilo  and  Niagara  Falls  Rait  Road  Co.  at  the  falls,  and  that  company  trans- 
poi-ted  them  to  Biiflftilo  and  shipped  them  on  lK)ard  a  steamer  of  the  Michij^an 
Central  Rail  Road  line,  and  tiie  steamer  and  brandy  were  lost  and  sunk,  in 
Lake  Erie.  HM  that  the  receipt,  signed  by  the  defendants,  did  not  contain 
any  agreement  to  transport  tlie  casks  of  brandy  to  Kalamazoo  or  Battle  Creek, 
but  that  it  was  only  intended  to  embrace  the  route  occupied  by  them  as  com- 
mon carriers,  the  address  being  incoi-porated  in  the  instrument  merely  for  the 
purpose  of  identification ;  and  that  the  <1efendants  were  not  liable  for  the  los 
which  occurred  aAei*  the  property  had  passed  out  of  their  hands. 

APPEAL  from  a  judgment  entered  upon  a  verdict  The 
questions  came  up  upon  exceptions  taken  on  the  trial.  It 
was  alleged  in  the  complaint  that  the  defendants  were  common 
carriers  between  Lewiston,  in  New  York,  and  Battle  Creek  and 
Kalamazoo,  in  Michigan.  That  in  August,  1852,  the  plaintiffs 
entered  into  a  contract  with  the  defendants  to  earry,  transport 
and  deliver  safely,  two  quarter  casks  of  brandy,  one  of  them  to 
be  delivered  at  Kalamazoo,  and  the  other  at  Battle  Creek,  in 
Michigan,  in  good  order  and  condition.  That  the  said  casks  of 
brandy  were  delivered  to  the  defendants,  at  Lewiston,  so  to  be 
transported  and  delivered  as  aforesaid.  Averment  of  neglect 
to  transport  and  deliver,  and  of.  loss,  &c.  There  were  other 
counts  stating  that  the  defendants  were  common  carriers  be- 
tween Lewiston  and  Buffalo,  and  also  between  Lewiston  and 
Detroit,  and  that  agreements  were  made  to  carry  the  brandy 
from  Lewiston  to  Buffalo,  and  also  from  Lewiston  to  Detroit, 
with  averments  of  neglect  and  loss.  The  defendants  put  in 
issue  the  allegations  in  the  respective  counts,  and  alleged  that 
they  received  the  casks  of  brandy  at  Lewiston,  to  be  by  them 
transported  from  Lewiston  to  Niagara  Falls,  and  to  be  there 
delivered  to  the  Buffalo  and  Niagara  Falls  BailBoad  Company; 
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and  averred  perforroance.  They  also  alleged  that  they  carried 
the  brandy  to  Buffalo  and  delivered  it  to  the  Michigan  Central 
Rail  Road  Company ;  that  it  was  shipped  on  board  the  steamer 
Atlantic,  to  be  transported  to  Detroit ;  that  the  Atlantic  and 
brandy  were,  on  the  trip,  lost  and  sunk. 

The  plaintiffs  were  partners,  and  joint  owners  of  the  brandy. 
The  defendants  were  partners  in  transporting  goods  and  pass- 
engers between  Lewiston  and  Niagara  Falls  by  wagons.  The 
defendants  proved,  upon  the  trial,  the  following  instruments : 

"Received,  Lewiston,  Aug.  12,  1852,  from  Wright,  Clark  & 
Co.  of  Queenston,  C.  W.,  the  following  packages  of  goods  on 
board  the  L.  &  B.  R.  line,  in  good  order,  to  be  delivered  in  like 
good  condition. 
Isaac  Kellogg, 


1  Qr.  Cask  Brandy. 


Kalamazoo, 

Mich. 
M.  C.  R.  R. 

Also  for 
McOrea  &  Morton,  "j 

Battle  Creek,  Mich.      >      1  Qr.  Cask  Brandy. 
M.C.R.R.         J 

R.  H.  Boughton." 
Also  a  shipping  bill. 

"  Shipped,  Lewiston,  August  12,  1852,  in  good  order,  and 
so  to  be  delivered,  to  wit : 

One  qr.  cask  of  brandy,  marked  Israel  Kellogg,  Kalamazoo, 
Michigan. 

Freight  to  Falls  $0.88. 
M.  C.  R.  R.  Wright,  Clark  &  Co.** 

'*  Shipped,  Lewiston,  August  12, 1852,  in  good  order,  and  so 
to  be  delivered,  one  qr.  cask  of  brandy,  marked  McOrea  io  Mor- 
ton.  Battle  Creek,  Michigan. 

M.  C.  R.  R.  Wright,  Clark  &  Co. 

Freight  to  Niagara  Falls  $0.88.'' 

The  shipping  bills  were  in  the  handwriting  of  the  plaintiffs, 
excepting  the  words  "freight  to  the  Falls,"  which  were  written 
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bj  the  defeadftAt  Boughton  whai  he  forwarded  the  hiile  to  tiie 
fkUe.  The  quentity  and  valne  of  the  ^wndj  were  proved. 
Garde  were  pat  upon  the  casks,  marked  upomeooihns:  '*  Israel 
Eiellogg,  Kalamazoo,  Mich^  M.  C.  R.  E. ;"  vpon  the  other,  ''Me- 
Crea  &  Morton,  Battle  Creek,  Michigan,  M.  G.  R.  R."  Kalar 
naeoo  Aod  Battle  Credk  are  on  the  line  of  the  Mif^igaa  Gentral 
Rail  Road.  The  casks  and  brandy  were  duly  delivered  by  the 
defendaaits  to  the  Beialo  and  Niagara  Falls  Rail  Road,  at  the 
falls,  and  that  company  daly  traosported  them  to  BhIUo,  aad 
shipped  them  on  board  the  Atlantic,  on  the  Michigan  Gentral 
Rail  Read  line,  and  the  Atlantic  and  brandy  were  lost  aad  %julk 
m  the  lake.  There  was  no  coDeectien  or  interest  in  business 
between  the  defendants  and  any  other  company  or  line.  Their 
business  was  to  carry  goods  to  the  falls,  to  the  Buffalo  and 
Niagara  Falls  Rail  Road,  and  receive  goods  «t  the  falls  and  carry 
them  to  Lewiston ;  and  sach  was  the  general  understanding. 

When  the  plaintiffs  rested,  the  defendants  asked  for  a  non- 
suit, assigning  various  grdnnds.  The  motion  was  denied,  and 
the  defendants  excepted.  The  defendants  re^^iiested  the  eourt 
to  charge,  lat.  That  the  receipt  was  no  proof  that  the  defend- 
ants were  common  carriers  only  from  Lewiston  to  the  falls,  and 
that  tlu^y  DtBSt  f  nd  a  verdict  for  the  defendants ;  2d.  That  if 
the  jury  found  that  the  defendants  carried  the  goods  from  Lew- 
iston to  Ifiagadra  Falls,  so  that  they  might  be  l)rv«rded  by  the 
Buffalo  and  Niagara  Falls  Rail  Road  Oempaiiy,  as  direeted  nt 
the  shipping  bill,  th^n  they  nMnt  fiad  for  the  defendants.  Re- 
fusal and  exception.  The  court  directed  the  jury  to  find  *  vei^ 
diet  for  the  plaintiffs,  and  the  defenda&ts  excepted.  Verdict 
for  Ute  plabttfk,  simI  aippeal  by  the  defendants. 

F.  P.  ^  A.  G.  SlevefiSj  for  the  appellants. 

D.  Tiiii^f^Qst,  for  the  respondents. 

By  the  Court,  Marvin,  J.  It  is  claimed  by  the  plaintiffs, 
that  dM  defendants  (entered  into  a  contract  ite  •carry  ud  trans- 
pent  the  ibrandb|r,  one  aask  te  Batde  Gareek  and  the  ^tsdwr  tt 
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KnfafBMOO,  Michigan,  and  that  such  contract  was  evidenced  bj 
tbe  iostraments  dated  Angnst  12.  One  of  these  instraments 
waa  signed  by  Bonghton — (it  is  conceded  that  if  he  became 
liable,  all  the  defendants  were  liable) — and  was  delivered  to  the 
plainti&;  the  otbe»  were  stgoed  by  the  plaintiffs,  and  were 
delivered  to  ibe  4lefendaiit8.  It  is  claimed  that  these  instra- 
ments eonstituted  the  contract  between  the  parties.  What  do 
these  written  iiwtniments  prove  ?  In  endeavoring  to  ascertain 
tkeir  meaning,  and  in  giving  eonstruction  to  them,  we  should 
anderttattd  the  subject  to  which  they  relate,  and  the  circnia- 
stances  oonnected  with  their  making.  Wo  learn  tiie  facts  thus 
en^ng  aliunde.  The  plaintiffii  had  two  casks  of  brandy  at 
LewistoB,  the  business  residence  of  the  defendants,  and  desired 
that  they  should  be  transported  to  certain  places  in  Michigan. 
The  defendants  were  common  carriers  frcnsi  Lewiston  to  Niagara 
Falls,  a  distance  of  some  seven  miles,  by  trains  and  wagons. 
The  Bui&ile  aad  Niagara  Falls  Rail  Road  Cos^any  is  a  oorpo- 
iwtion  engaged  in  carrying  goods  asid  passengers  between  tbe 
faUa  «&d  Buffalo,  a  distance  of  over  20  miles.  Goods  at  that 
time  deatined  to  Detroit  and  places  on  the  Michigan  Central 
Bail  Bead  were,  at  Buffalo,  shipped  upon  some  boat  to  Detrmt, 
4tc.  The  defendants  had  no  interest  in,  or  connection  with,  any 
of  the  carrying  business  or  compaiiies  beyond  the  falls.  Their 
businees  was  -coiifined  ezclusively  to  carrying  passengers  and 
gsods  between  Lewisten  and  Niagara  Falls.  These  facts  and 
tbe  course  ef  business  were  generally  known,  and  undoubtedly 
knewn  te  the  pknotiffs.  The  defendants  gave  a  reeeipt,  ^'  Be** 
eeived,  Lewiston,  Aug.  12, 1852,  from  Wright,  Clark  A  Co.  of 
QMeaston,  G.  W«,  dbe  following  packages  of  goods  en  board  the 
L.  ifc  B.  B.  line,  in  geed  order,  to  be  delivered  in  like  good  oon«- 
dition."  In  the  left  hand  margin,  under  this  writing,  we  have 
'^Ifliael  S^llogg,  Kalamaaoo,  Mich»,  M.  C.  R.  R."  and  opposite 
ta  ithia,  at  tfae  right,  ^  1  qr.  cask  brandy."  Below  the  above  ad- 
dMSB  we  have,  in  tbe  left  hand  margin,  ''McCreadk  Morton, 
Bistde  Creek,  Mich.,  M.  C.  R.  R.,"  opposite  to  this  at  the  right, 
^*l:qr.  OBsk  brandy.''  Tbese  addresses  in  the  margin  are  the 
saaw  as  dMse  «pon  the  eards  put  apon  the  casks  by  the  plains 
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tiffs.  The  receipt  acknowledges  that  the  caeks  were  received 
in  good  order,  "  to  be  delivered  in  like  good  order ;"  but  it  is  not 
declared  to  whom  or  where  the  delivery  is  to  be  made.  In  a 
bill  of  lading  the  place  where,  and  person  to  whom,  the  delivery 
is  to  be  made,  are  usually  specified  or  clearly  indicated.  {See 
the  form  in  Abbott  on  Shippings  322.)  Sometimes  the  place 
of  delivery  and  the  person  to  whom  the  delivery  is  to  be  made, 
are  indicated  by  a  reference  to  the  address  on  the  margin. 

In  this  case  there  is  no  such  reference  when  speaking  of  the 
delivery.  There  is  a  reference  in  the  body  of  the  receipt^  ''  the 
following  packages  of  goods,"  and  we  find  that  they  are  "1  qr. 
cask  brandy,  also  for  1  qr.  cask  brandy,"  and  these  specifica- 
tions of  the  articles  are  connected  with  the  addresses  in  the 
margin  and  the  indication  of  the  mode  of  transport  in  Michigan, 
vis.  M.  G.  R.  B.  In  my  opinion  this  instrument  does  not  con- 
tain any  agreement  to  transport  the  cask  of  brandy  to  Kalama- 
zoo or  Battle  Greek ;  no  such  agreement  is  expressed.  It  can 
only  be  inferred  from  the  fact  that  it  contains  the  address 
or  direction,  copied  from  the  direction  upon  the  respect- 
ive cards  put  upon  the  casks.  These  vcere  copied  into  the 
receipt  for  the  purpose  of  identifying  the  "  following  packages 
of  goods."  Suppose  in  the  body  of  the  receipt  the  language  had 
been  the  packages  of  goods  marked  as  follows,  there  would  then 
have  been  no  doubt  of  the  meaning  of  the  instrument,  and  it 
would  not  have  been  insisted  that  the  defendants  were  liable. 
(6  Hill,  157.)  In  my  opinion  the  instrument  should  be  so  con- 
strued ;  that  is,  the  address,  &c.  was  incorporated  in  the  instru- 
ment for  the  purpose  of  identification,  and  the  parties  had  no 
idea  that  the  defendants  were  entering  into  a  contract  to  trans- 
port the  casks  of  brandy  beyond  the  route  occupied  by  them 
as  common  carriers. 

This  view  is  greatly  strengthened,  if  not  rendered  conclusive, 
by  consulting  the  shipping  bills  signed  by  the  defendants  and 
delivered  to  the  plaintiffs.  Thus,  "  Shipped,  Lewiston,  August 
12, 1852,  in  good  order,  and  so  to  be  delivered,  to  wit :  one  qr. 
cask  brandy,  marked  Israel  Kellogg,  Kalamazoo,  Michigan, 
M.  G.  B.  B."    Here  we  have  the  reference  to  the  address 
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clearly  for  the  purpose  of  identification.  These  shipping  bills 
irere  sent  along  with  the  goods  as  indicating,  to  the  different 
carriers,  the  route  the^ goods  were  to  take  and  their  destination. 
In  Van  Sanivoord  v.  St.  John,  (6  HUl,  157,)  the  receipt 
given  by  the  carrier  was  like  the  one  in  the  present  case,  with 
this  difference.  In  that  the  word  marked  preceded  the  address 
as  copied  into  the  receipt.  In  that  case  the  carrier  transported 
goods  between  New  York  and  Albany.  The  goods  were  ad- 
dressed to  J.  Petrie,  Little  Falls.  The  goods  were  delivered  by 
the  defendants  to  a  canal  boat,  and  some  of  the  goods  were 
purloined.  The  supreme  court  held  that  the  defendants  were 
liable ;  that  by  their  contract  they  were  bound  to  transport 
the  goods  to  Little  Falls.  {See  the  case,  25  Weiid.  660.)  The 
court  for  the  correction  of  errors  reversed  the  judgment,  and 
held  that  the  defendants  were  only  bound  to  carry  the  goods 
safely  over  their  route  and  deliver  them  to  the  next  carrier. 
And  the  court  held  that  evidence  of  the  custom  and  course 
of  the  carrying  business  was  proper.  The  case  is  an  authority 
for  the  views  I  have  taken.  There  was  no  express  agreement 
that  the  defendants  should  transport  the  goods  to  the  place 
designated  in  the  address,  and  such  agreement  should  not  ba 
inferred,  or  rather  the  written  instruments  should  not,  under 
the  circumstances  disclosed,  be  construed  as  containing  such 
agreement.  The  judgment  should  be  reversed,  and  there  should 
be  a  new  trial ;  costs  to  abide  the  event. 

[Erik  General  Term,  September  8,  1856.    Biwen,  Oreme  and  Marwin, 
JosUoes.] 
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Where  personal  property,  severable  in  its  nature,  in  common  bulk,  and  of  the 
same  quality,  is  owned  by  several  persons,  as  tenants  in  common,  each  tenant 
may  sever  and  appropriate  his  share,  if  it  can  be  determined  by  mewnre- 
ment  or  weight,  without  the  consent  of  the  others,  aud  sell  or  deatroy  ft» 
without  being  liable  to  them,  in  an  action  for  the  oouvenion  of  the  oommoa 
property. 

C.  raised  wheat  upon  the  plaintiff's  land,  on  shares,  nnder  an  agreement  by 
which  C.  was  to  harvest  and  thrash  the  wheat,  and  the  plaintiff  was  to  take 
his  half  of  it  at  his  bam,  in  the  half  bushel,  and  0.  was  to  have  the  other  halC 
Before  the  wheat  was  harvested,  C.  sold  his  interest  in  it  to  the  defendant^  & 
When  the  wheat  was  fit  to  be  harvested  S.  proceeded  to  cut  it,  divide  it  io  the 
sheaf,  in  the  field,  to  draw  one  half  of  the  sheaves  into  his  own  bam  and  to 
pat  the  other  half  into  the  plaintiff  *8  bam.  The  plaintiff  forbade  his  cutting 
er  drawing  the  wheat,  and  claimed  it  all  as  his  own.  8.  drew  away  what  he 
claimed  as  his  share-^bout  one  half  the  sheaves— and  the  plaintiff  took  what 
A.  had  left.  In  an  action  of  trover  against  S.  for  the  conversion  of  the  wheat, 
ffeld  that  the  plaintiff  could  recover  no  more  than  the  value  of  his  share  of 
the  wheat  taken  by  S.  That  although  it  appeared  that  B.  took  only  his  half 
of  the  crop,  yet  that,  to  be  entitled  to  that,  he  was  bound  to  thrash  and  clean 
the  plaintiff's  half,  and  deliver  it  at  his  bara  by  measurement  And  thai  if  the 
wheat  was  to  be  considered  as  divided  in  the  sheaf,  then  8.  got  moie  than  his 
share,  by  the  value  of  the  labor  necessary  to  thrash  and  clean  the  plaintiff's 
halC^ 

BM  further,  that  the  performance  of  this  labor  by  S.  being  prevented  by  the 
act  of  the  plaintiff  in  claiming  the  whole  of  the  wheat,  and  taking,  thrashing 
and  disposmg  of  his  own  half  as  divided  by  &,  and  in  taking  pessession  ef  the 
field,  the  plaintiff  might  be  considered  as  waiving  the  performance  of  any 
further  acts  by  S.  as  a  tenant  in  common,  and  as  electing  to  rely  upon  his  own- 
ership of  the  whole  of  the  wheat. 

Where  a  fkrm  is  let  on  shares,  for  cultivation,  and  wheat  is  raised  thereon,  by  the 
tenant,  the  straw  is  a  part  ef  the  crop,  and  bdongs  to  the  ownem  thereof; 
unless  there  is  some  stipulation  or  custom  to  the  contrary. 

It  does  not  necessarily  belong  to  the  fkrm,  nor  is  there  any  gra«ral  usage 
requiring  it  to  be  used,  as  manure,  upon  the  laud  where  it  grew. 

THIS  was  an  appeal  from  a  judgment  entered  npon  the  re- 
port of  a  referee,  bringing  up  certain  exceptions  taken 
upon  the  hearing. ,  The  action  was  for  conyerting  a  quantity  of 
unthrashed  wheat  and  straw  of  the  plaintiff.  The  answer  de- 
nied every  allegation  in  the  complaint ;  claimed  property  in  the 
wheat  and  straw  in  the  defendant,  and  also  a  license  from  the 
plaintiff  to  take  it.    The  referee  made  his  report  in  fiirYor  of 
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the  defendant,  upon  which  jndgment  was  entered.  It  appear- 
ed that  the  wheat  which  was  the  sabject  of  the  action  was 
raised  on  the  plaintiff's  land,  by  William  Gleland,  upon  shares. 
That  Gleland  was  to  harvest  and  thrash  the  wheat  and  the  plain- 
tiff was  to  take  his  half  of  it,  at  his  bam,  on  his  farm,  in  the 
half  bnshel,  and  Gleland  was  to  haye  the  other  half.  Before 
the  wheat  was  harvested,  Gleland  sold  his  interest  in  it  to 
Shattnck,  the  defendant.  When  the  wheat  was  fit  to  be  har- 
vested Shattuck  proceeded  to  cut  it,  divide  it  in  the  sheaf,  in 
the  field,  to  draw  one  half  of  the  sheaves  into  his  own  bam, 
which  was  on  an  adjoining  farm,  and  to  put  the  other  half  into 
the  plaintiff's  barn.  While  he  was  thus  employed  the  plaintiff 
came  to  him,  forbade  his  cutting  or  drawing  the  wheat,  and 
claimed  it  all  as  his  own.  Shattuck  did  draw  away  what  he 
claimed  a^  his  share,  and  the  plaintiff  took,  and  drew  into  his 
own  bam,  what  sheaves  Shattuck  had  left,  and  raked  the  field. 

J.  L.  BrowHf  for  the  appellant. 

Wm.  G.  Brt/an,  for  the  respondent. 

By  the  Courts  Mullett,  J.  This  presents  an  inquiry  into 
the  rights  and  liabilities  of  tenants  in  common  of  pergonal 
property.  Tenants  in  common  are  said  to  be  seised  or  possess- 
ed of  the  subject  of  the  tenancy  per  my  et  per  toutj  by  the 
moiety  and  by  all ;  having  each  the  possession  as  well  of  every 
part  as  of  the  whole.  Gonsequentlyi  one  tenant  in  common  can- 
not maintain  an  action  of  trespass  or  trover  against  his  co-tenant, 
for  the  thing  held  in  common,  merely  for  taking  and  holding  it. 
(2  Cauie^  R.  166.  2  John.  468.  8  id.  176.  16  id.  179. 
9  Wend.  338.)  As  a  general  rule,  the  property  held  in  com- 
mon cannot  be  divided,  unless  by  the  consent  of  all  the  owners. 
One  tenant  in  common  cannot  set  apart  a  portion  of  the  common 
property,  for  his  co-tenant,  and  hold  the  remainder  as  his  own, 
however  just  may  be  the  division.  (4  Wend.  630.)  This 
must  be  so,  when  the  property  held  in  common  consists  of  sev- 
eral things  of  different  qualities  or  value,  ot  wb^re  it  embracei 
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but  one  thing,  which  cannot  be  divided  without  destroying  its 
nature  or  identity.  One  tenant  in  common  can  sell  and  con- 
vey his  interest  in  the  joint  property,  and  the  purchaser  will 
become  a  tenant  in  common  with  the  other  owners,  subject  to  the 
rights  and  obligations  of  the  person  whose  interest  he  has  pur- 
chased. By  the  dvil  law  tenants  in  common  were  under  an  im- 
plied  engagement  to  divide  the  property  held  in  common,  when 
any  one  of  the  parties  concerned  desired  it.  {Domat^  B,  2,  tit.  5.) 
By  several  ancient  English  statutes,  the  same  result  might 
be  attained  in  respect  to  real  property,  by  the  aid  of  the  court 
of  chancery.  {Cokifs  Inst  hy  Thomas,  vcl.  1,  p.  789,  n.  20.) 
The  substance  of  these  statutes  was  early  adopted  in  this  state, 
and  is  still  continued.    (2  /2.  &  ^2,  2d  ed.,  and  references.) 

Mr.  Justice  Johnson,  in  delivering  the  opinion  of  the  court  in 
the  case  of  Tripp  v.  Riley,  (15  Barb.  884,)  says  :  "JThe  com- 
mon law  gave  tenants  in  common,  of  personal  property,  no 
remedy  by  any  legal  proceedings  for  partition.  They  were 
compelled  to  resort  to  equity  when  they  could  not  agree  upon 
severance  of  their  respective  interests,  and  the  common  property 
was  not  in  its  nature  severable.  But  I  apprehend  that  the  right^ 
of  severance,  amongst  tenants  in  common,  by  one  tenant,  of  his 
share,  always  existed  at  common  law,  as  to  all  property  in  its 
nature  severable.  That  partition  of  personal  property,  held  in 
common,  was  always  a  matter  of  absolute  right,  both  by  the 
civil  and  common  law ;  and  might  be  called  for  by  either  ten- 
ant, at  any  time."  And  the  learned  judge  gave  it  as  his  opinion 
that  where  personal  property,  severable  in  its  nature,  in  common 
bulk,  and  of  the  same  quality,  is  owned  by  several  as  tenants  in 
common,  each  tenant  may  go  and  sever  and  appropriate  his 
share,  if  it  can  be  determined  by  measurement  or  weight,  without 
the  consent  of  the  others,  and  sell  or  destroy  it  without  being 
liable  to  them,  in  an  actbn  for  the  conversion  of  the  oommon 
property.  It  appears  that  this  opinion  of  Judge  Johnson  was 
adopted  by  the  learned  court  of  the  7th  district,  at  a  general 
term,  who  allowed  the  plaintiff  to  recover  for  his  individual  share 
of  a  quantity  of  thrashed  wheat  held  by  him  in  common  with 
another,  and  which  had  been  taken  and  carried  away  by  the  de- 
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fbncUuits,  who  had  no  interest  in  the  wheat,  bat  were  mere 
strangers  and  wrongdoers ;  the  non-joinder  of  the  other  owner 
not  having  been  pleaded  in  abatement.  Bat  this  decision  does 
not  authorise  one  tenant  in  oommon  to  d#an7  thing  to  the  com- 
mon property  which  may  diminish  its  value  as  a  whole,  or  injure 
or  endanger  the  interest  of  his  co-tenants;  such  as  severing  and 
converting  a  portion  of  a  growing  crop  of  grain,  before  it  is  ready 
ibr  harvest  or  ultimate  use ;  severing  and  converting  part  of  a 
number  of  animals  in  the  process  of  fattening^  to  be  butchered 
for  sale  or  food ;  or  severing  and  converting  a  portion  of  any 
common  property  in  the  process  of  being  improved  for  the  bene* 
fit  of  the  owners.  (4  Wend.  530,  aba^e  cit^.)  In  such  cases 
each  tenant  oWes  to  the  other  tenants  his  exertions,  according  to 
the  nature  and  terms  of  his  connection  with  them,  for  the  pros* 
ervation  and  improvement  of  the  common  property ;  and  the 
property,  as  between  them,  is  not  severable  until  its  maturity. 
In  the  case  under  consideration,  it  is  not  denied  that  the  wheat 
was  ripe  and  ready  for  the  harvest.  It  was  the  defendant's  duty 
to  harvest,  thrash  and  clean  it,  and  to  deliver  one  half  of  it  to 
the  plaintiff,  at  his  bam  on  the  &rm,  measured  in  the  half 
bushel.  Instead  of  taking  all  the  wheat  to  the  plaintiff's  bam^ 
to  be  threshed  and  cleaned  there,  the  defendant  was  proceeding 
to  divide  it  in  the  sheaf,  and  to  take  one  half  to  his  own  barU) 
and  the  other  to  the  plaintiff's,  when  the  plaintiff  came,  claimed 
the  whole  wheat  ad  his,  forbade  the  defendant's  drawing  or 
touching  any  of  it,  and  procured  the  defendant  and  the  men  in 
his  employ  to  be  arrested,  for  what  they  had  done.  It  is  true 
that  the  plaintiff  was  entitled  to  have  his  half  of  the  wheat, 
when  thrashed,  delivered  to  him  in  the  half  bushel,  at  the  bam 
on  his  fiirm,  but  I  do  not  see  any  thing  in  the  terms  or  nature  of 
his  contract  with  Cleland  that  requires  that  the  whole  crop  of 
wheat  should  be  thrashed  there.  Sappose  the  defendant  had 
cut,  thrashed  and  cleaned  the  wheat  with  the  same  machine,  at 
the  same  time,  in  the  field,  and  then  delivered  the  plaintiff's 
half  to  him,  by  measurement,  at  his  bam,  would  he  have  had 
any  reason  to  complain^  of  to  claim  the  other  half  of  the  wheat 
as  a  tenant  in  common  with  the  defendant?    All  the  labor  ne- 
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oesMry  to  hardest  and  fit  the  wheat  for  a  division  vas  to  be  done 
by  the  defendant,  and  it  is  not  easy  to  understand  why  he  might 
not  take  a  part  of  the  wheat  in  the  sheaf  into  the  plaintiff's 
bam,  and  a  part  into  his  own,  near  by^  to  be  thrashed,  and  af- 
terwards measure  and  deliver  to  the  plaintiff  his  half  of  the 
cleaned  wheat,  at  his  own  bam.  It  appears  that  the  defendant 
was  proceeding  to  do  this,  when  he  was  stopped,  and  prevented 
by  the  claim  and  conduct  of  the  plaintiff  which  might  have 
amounted  to  a  constructive  conversion,  on  his  part,  of  the  whole 
crop  of  wheat.  The  referee  founds  as  matters  of  fiMst,  that  the 
defendant  did  cut,  take,  carry  away  and  convert  what  was  by 
estimate  one  undivided  half  of  the  wheat;  and  that  the  plaintiff 
took,  and  carried  away,  the  other  undivided  half  thereof.  That 
the  defendant  had  no  more  of  the  wheat  than  he  was  entitled  tOi 
And  upon  these  fiicts  he  reported  in  &vor  of  the  defendant 
There  was  no  evidence  to  sustain  the  assumption  of  the  plaintiff 
that  he  owned  the  whole  wheat.  It  belonged  to  him  and  the 
defendants  as  tenants  in  common,  and  so  the  referee  found.  As 
this  was  an  action  of  trover,  for  the  conversion,  by  the  defendant^ 
of  a  quantity  of  wheat,  belonging  to  the  plaintiff,  he  could  re- 
cover no  more  than  the  value  of  his  share  of  the  whole  wheat 
taken  by  the  defendant.  It  appears  that  the  defendant  got  no 
more  than  his  half  of  the  whole  wheat ;  but  to  be  entitled  to 
that,  he  was  bound  to  thrash  and  clean  the  plaintiff's  half  and 
deliver  it  at  his  bam,  by  measurement.  If  the  wheat  was  to  be 
considered  as  divided  in  the  sheaf,  then  the  defendant  got  more 
than  his  share,  by  the  value  of  the  labor  necessary  to  thrash  and 
<deaa  the  plaintiff's  half.  There  was  evidence  tending  to  prove 
that  the  performance  of  this  labor,  by  the  defendant,  was  pre* 
vented  by  the  plaintiff,  who  claimed  the  whole  wheat,  and  toc^, 
thrashed  and  disposed  of  his  own  half  as  divided  by  the  defend- 
ant, and  took  possession  of,  and  raked  the  field.  By  this  claim 
and  conduct  the  plaintiff  might  have  been  considered  as  waiving 
the  performance  of  any  further  acts  by  the  defendant,  as  a  ten-" 
ant  in  common,  and  electing  to  rely  upon  his  ownership  of  the 
whole  wheat.    This  appears  to  have  been  the  view  taken  of  the 
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mstter  by  the  referee,  and  I  see  no  error  in  his  finding,  as  re^ 
spects  the  grain. 

The  plaintiff,  at  the  trial  and  on  the  argument  of  the  appeal, 
claimed  all  the  strav  as  his,  and  demanded  judgment  against 
the  defendant  for  carrying  away  and  converting  one  half  of  it* 
of  the  value  of  $20.  The  plaintiff's  claim  to  the  whole  of  the 
straw  is  founded  on  the  assumption  that,  by  the  practice  of 
good  husbandry,  the  straw  of  wheat  is  spread  upon  the  land 
where  it  grew,  to  repair  the  soil,  and  is  therefore  to  be  consid- 
ered in  law  as  manure.  In  the  case  of  MidcUebraok  v.  Corwin^ 
decided  in  1836,  Mr.  Justice  Nelson,  giving  the  opinion,  (15 
Wend.  169,)  the  court  held  that  where  a  &rm  is  taken  by  a  ten- 
ant, for  agricultural  purposes,  the  manure  made  upon  it  belongs 
to  the  &rm,  and  not  to  the  tenant,  and  at  the  expiration  of  his 
term  the  tenant  has  no  right  to  remove  or  dispose  of  it.  This 
was  a  case  between  landlord  and  tenant,  and  related  to  the  ma- 
nure produced  by  twenty  cows^  a  pair  of  working  oxen,  and 
other  cattle,  put  on  the  farm  by  the  landlord,  and  which  was  sold 
by  the  tenant  to  the  defendant,  and  taken  from  the  barn-yard, 
on  the  farm,  shortly  before  the  expiration  of  the  tenant's  term* 
In  the  case  of  Goodrich  v.  Jones,  decided  in  1841,  Cowen,  J. 
delivering  the  opinion,  (2  Hill,  142,)  it  was  held  that  manure 
lying  in  a  barn-yard,  on  a  farm,  at  the  time  of  the  conveyance, 
though  laid  up  in  heaps,  passed  by  the  conveyance  of  the  iarm 
to  the  purchaser.  {See  the  cases  referred  to  by  Judge  Cowen,) 
The  correctness  of  those  decisions  is  not  doubted,  but  it  is  denied 
that  wheat  straw  is  embraced  by  the  term  manure^  as  used  in 
those  cases ;  or  that  it  is  shown  to  be  so  uniformly  used  by 
iarmers  to  enrich  their  land,  as  to  constitute  a  reservation  of  it 
for  that  purpose  an  implied  stipulation  on  the  part  of  the  land- 
lord who  lets  his  land  for  agricultural  purposes.  Admitting 
that  the  defendant  was  under  an  implied  engagement  to  use  the 
plaintiff's  land  according  to  good  husbandry,  there  was  no  proof 
that  good  husbandry  in  that  section  of  country  or  neighborhood 
required  the  straw  to  be  used  upon  the  land,  as  manure.  (4 
Ectst,  154.)  As  remarked  by  Mr.  Justice  Nelson,  in  the  case 
of  Middlebrook  v.  Corwin,  what  may  be  good  husbandry  in  re- 


mL. 

22b       6741 
168  NY '627 


574  OASES  IN  THE  SUPJtEME  OOUBT. 


Teny  v.  New  York  Central  Bail  Boad  Co. 


spect  to  one  particular  soil,  climate,  &c.  may  not  be  so  in  respect 
to  another.  Besides,  straw  is  valuable  for  other  purposes  be^ 
sides  manure,  and  is  frequently  the  subject  of  sale,  as  personal 
property.  Upon  the  whole  I  think  the  straw  is  a  part  of  the 
crop,  and  belongs  to  those  who  own  the  crop ;  unless  this  prin« 
ciple  is  controlled  by  some  stipulation  or  custom  to  the  contrary, 
and  none  was  shown  in  this  case.  The  finding  of  the  referee 
was  therefore  right  in  reference  to  the  straw. 
The  judgment  appealed  from  must  be  affirmed. 

[Erie  Gknkral  Term,  Noyember  18,  1854.    JIfarvm,  MuUeU,  Bowen  and 
Oreene,  Justices.] 


1?ERBY  VS.  The  New  Tork  Centbal  Bail  Boad  Company* 

In  actions  bronght  to  recover  damages  for  an  injury  alleged  to  hare  been  oc 
casioned  hy  the  negligence  of  the  defendant,  whether  the  defendant  bo  an 
Individual  or  a  corporation,  to  entitle  the  plaintiff  to  recover,  he  must  diow 
some  feult  on  the  part  of  the  defendant  And  that  feult  will  not  be  inferred 
merely  from  the  injury ;  unless  the  defendant  is  a  common  carrier  of  persons 
and  the  plaintiff  was  a  {Misscnger. 

The  plaintiff  in  such  an  actioti  cannot  succeed  if  it  appears  that  his  own  mis' 
conduct  co-operated  with  the  wrongftil  act  of  the  defendant,  to  produce  the 
ii^ury  complained  of. 

TheplainUff  cannot  succeed  if  it  appears  that  the  iujfoj  complained  of  was  re- 
ceived by  him  while  he  was  trespassing  upon  the  defendant,  without  proving 
that  such  injury  wSs  wiUAil  and  intentional,  on  the  part  of  thd  ddhndant 

Where  a  fence,  between  a  rail  road  and  the  acUoining  fenns,  which  it  is  the  dn^  of 
the  land  owners  to  keep  in  repair,  is  destroyed  by  fire  communicated  by  the 
engines  in  use  upon  the  rail  road,  and  the  rail  road  company  neglects  to  re- 
build such  fence,  this  will  not  render  the  company  liable  for  the  value  of  a 
horse  which  strays  upon  the  track  of  the  road  fWym  an  adjoining  iiastara 
where  it  is  kept,  through  the  open  fence,  and  is  killed  by  the  engine. 

Although  the  nSL  road  company  may  be  liable  to  pay  the  owners  of  the  fence 
the  damages  occasioned  by  the  burning  thereof,  they  are  under  no  legal  obli- 
gation to  repair  it,  under  such  circumstances ;  nor  have  the  owners  a  right 
to  abandon  the  rest  of  their  property,  and  charge  the  rail  road  company  fer 
all  the  damages  they  may  sustain  by  reason  of  such  neglect  or  abudomiMDli 
While  the  fence  remains  unrepaired* 
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And  if  an  individual  snflfero  hia  hone  to  nm  at  large  in  a  pasture  a^Jc^ing  a 
tall  road,  between  which  and  the  rail  road  there  is  no  fence,  without  showing 
any  legal  reason  or  excuse  therefor,  this  is  such  carelessness  and  negligence  on 
his  part,  that  if  the  horse  goes  upon  the  rail  road  track  and  is  IciUed,  without 
any  willftil  negligence  by  the  rail  road  company  or  its  sei-rants  or  agents,  he 
can  have  no  remedy  aseainst  the  company. 

Where  a  rail  road  company,  which  cannot  become  entitled  to  the  possession  and 
use  of  land  required  fbr  the  purposes  of  its  road,  except  on  the  pajment  of  the 
damages  sustained  by  the  several  proprietors,  by  the  appropriation  of  their 
land,  lays  out  its  road  through  a  fkrm,  causes  the  damages  to  be  assessed,  and 
takes  possession  of  the  land  required  for  its  road,  and  continues  in  the«public 
and  undisturbed  posse»i1on  thereof  for  several  years,  this  is  prima  facie  evi- 
dence that  it  has  paid  to  the  land  owner  the  amount  of  the  assessment 


THIS  was  an  appeal  from  a  judgment  of  the  county  coart  of 
Genesee  county,  reversing  a  judgment  of  a  justice's  court. 
The  action  was  brought  in  the  justice's  court  in  February,  1853, 
by  Van  Rensselaer  Terry  against  the  rail  road  company,  to  re- 
cover damages  for  killing  a  horse.  In  his  complaint  the  plain- 
tiff alleged  that  the  defendants  were  a  rail  road  company, 
existing  and  transacting  business  under  the  statutes  of  this 
state.  That  on  the  8th  day  of  December,  1858,  at  Batavia, 
the  plaintiff  owned  a  valuable  horse,  which,  on  that  day,  the  de<> 
fendants  by  their  servants  and  agents  carelessly  and  negligently 
ran  upon,  with  an  engine  and  train  of  cars,  and  killed.  That 
the  said  horse  was  then  being  kept  and  pastured  upon  the 
premises  of  the  plaintiff,  adjoining  the  defendants'  rail  road. 
That  prior  thereto  the  defendants'  locomotive  engine,  through 
the  carelessness  and  negligence  of  the  defendants'  servants  and 
agents,  had  burned  down  and  destroyed  the  fences  between  the 
said  track  and  the  premises  of  the  plaintiff,  by  means  of 
which  the  horse  escaped  upon  the  track  of  the  defendants,  and 
was  killed,  as  above  mentioned,  to  the  plaintiff's  damage  of  ^100, 
for  which  sum  he  claimed  judgment. 

The  defendants,  in  their  answer,  denied  each  and  every  alle* 
gation  contained  in  the  complaint,  generally  and  specifically, 
except,  that  they  were  a  rail  road  corporation,  and  averred  that 
if  any  damage  was  done,  in  the  manner  described  in  the  com- 
plaint, it  was  for  the  want  of  fences  which  the  plaintiff^  or  tho 
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owner  of  the  land,  wad  bound  to  build  and  keep  in  repair,  liinh 
self.  On  the  trial,  before  the  justice  and  a  jury,  in  March, 
1853.  the  plaintiff  gave  evidence  tending  to  show  that  at  the 
time  of  killing  the  horse,  and  at  the  time  of  the  trial,  he  owned 
and  occupied  a  piece  of  land  adjoining  the  defendants'  rail  road. 
That  Hollister,  the  witness,  sold  this  piece  of  land  to  the  plain^ 
tiff,  in  February,  1852.  That  the  whole  lot  owned  by  Hollister 
contained  about  six  acres,  and  was  over  80  rods  on  the  rail  road. 
That  the  plaintiff  owned  one  acre,  which  was  about  five  or  six 
rods  on  the  rail  road.  That  there  had  never  been  a  partition 
fence  built  between  the  witness  and  the  plaintiff,  on  that  side 
of  the  rail  road.  That  they  occupied  the  pasture  together. 
At  the  time  the  witness  bought  the  land,  there  was  a  fence  along 
by  the  rail  road  track  where  the  horses  were  kept,  in  1852. 
In  the  summer  of  1852  about  15  rods  of  it  were  burned,  and  it 
was  rebuilt  by  the  defendants,  with  the  aid  of  the  witness. 
Towards  the  fall  of  1858  it  took  fire  and  was  burned  again. 
No  fence  had  been  there  since.  The  witness  saw  the  fence  on 
fire ;  there  was  no  fire  in  the  adjoining  lot.  The  locomotiye 
passed  and  repassed  along  there  continually,  every  day ;  and 
sparks  and  fire  flew  from  the  locomotives.  The  witness  had 
seen  live  coals  fall  from  them  on  to  the  track.  The  witness 
knew  the  plaintiff ^s  horse,  and  saw  it  lying  by  the  track,  dead. 
He  saw  it  the  last  time,  alive,  about  1  o'clock,  in  the  pas- 
ture. He  next  saw  the  horse,  some  4  or  5  o'clock  on  the  8th 
of  December,  lying  by  the  track  ;  the  horse's  hind  legs  were 
out  off;  one  hoof  and  some  blood  were  on  the  track;  one  hoof 
lay  by  the  track.  The  witness  saw  her  (the  mare)  the  next 
morning.  She  was  dead.  Some  of  the  road  hands  buried  her. 
The  witness  saw  engines  passing  on  the  road  that  day.  The 
horse  was  worth  60  or  65  dollars,  more  or  less.  The  witness 
testified  that  he  ovmed  the  rest  of  the  pasture  not  owned  by  the 
plaintiff.  That  no  division  fence  had  ever  been  built  across  the 
lot  between  the  witness  and  the  plaintiff,  since  the  fence  adjoining 
the  rail  road  was  burned,  in  1853.  About  15  rods  were  then 
burned  down  clear  to  the  ground.  There  had  been  no  fence  there 
for  a  year  or  more,    Wher«  the  fence  was  burned  down  it.  was  on 


KIAGABA— SEPTEMBER,  1806.  577 

Terry  v.  New  Tork  Central  Bail  Bead  Oo. 

the  witness'  part  of  the  land,  and  not  on  the  plaintiff's.  The 
plaintiff  introduced  another  witness,  who  gave  some  evidenoe 
tending  to  prove  that  the  mare  was  worth  from  60  to  75  dol- 
lars ;  and  also  tending  to  show  that  in  1886  the  lot  of  land 
on  which  the  pasture  was  situated  was  owned  by  Judge  James 
W.  Steyens.  The  plaintiff  here  rested,  and  the  defendants 
moyed  for  a  nonsuit,  on  the  grounds,  1.  That  it  appeared  that 
the  horse  escaped  from  the  premises  of  E.  F.  EoUister,  and  the 
defendants  were  not  liable  to  the  plaintiff  for  such  escape. 
2.  That  the  plaintiff  had  not  shown  that  the  defendants  were 
bound  to  fence  the  road.  8.  That  there  was  no  evidence  that 
the  defendants  or  their  agents  or  servants  killed  the  horse. 
4.  That  there  was  no  negligence  or  carelessness  on  the  part  of 
the  defendants,  as  alleged  in  the  complaint,  shown  on  the  trial. 
The  motion  was  denied,  and  the  defendants  excepted. 

The  defendants  then  produced  a  witness  who  testified  that 
he  knew  the  pasture  lot  spoken  of;  that  he  had  known  it  40 
years,  and  been  in  that  neighborhood  and  near  there.  That 
in  1886  James  W.  Stevens  owned  the  lot — ^in  January,  1886,  at 
the  time  the  old  Tonawanda  Bail  Road  Company  built  the  road. 
The  defendants  then  read  in  evidence,  from  the  records  in  the 
clerk's  office  of  Genesee  county,  a  report  made  on  the  26th  day 
of  January,  1886,  by  three  appraisers  appointed  by  the  vice 
ehancellor  of  the  8th  circuit  to  assess  the  damages  which  the 
said  James  W.  Stevens  would  sustain,  as  the  owner  of  the 
pasture  lot,  by  reason  of  the  appropriation  of  a  part  of  the  lot, 
by  the  corporation,  to  the  use  of  the  rail  road.  It  appeared 
from  this  report  that  the  appraisers  assessed  the  damages  of 
the  said  Stevens  at  the  sum  of  $102 ;  it  being  understood  and 
agreed  that  he  should  make  and  maintain  the  fences  on  both 
sides  of  the  rail  road.  This  record  was  objected  to  by  the 
plaintiff,  on  the  grounds,  1.  That  it  did  not  sufficiently  connect 
the  plaintiff  with  the  instrument.  2.  That  the  record  only 
bound  Stevens,  and  did  not  bind  the  plaintiffl  The  record  was 
received  by  the  justice.  The  defendants  also  offered  in  evi- 
dence the  acts  of  April  9th  and  June  2d,  1885,  which  were 
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objected  to  by  the  plaintiff,  but  pemdtted  to  be  read^  bj  tlie 
justice. 

The  defendants  then  produced  a  witness  who  testified  that 
he  knew  the  pasture  lot ;  that  on  the  8th  of  December  la^t  he 
was  at  work  near  where  the  horse  was  killed;  that  he  had 
been  along  the  track  every  day;  that  Hollister  and  Terry 
owned  the  pasture  lot ;  that  there  was  no  fence  along  Hollia^ 
ter's  part  for  some  time  before  the  horse  was  killed ;  that  he 
saw  four  horses  in  there  on  that  day ;  the  horse  that  was  killed 
was  in  there ;  she  was  driven  off  the  road  twice  on  that  day, 
before  she  was  killed ;  the  witness  sent  a  man  to  do  it ;  the 
witness  saw  the  mare  lying  by  the  rail  road  after  she  was 
hurt,  about  half  past  three ;  the  train  that  hurt  the  mare  ran 
no  faster  than  usual ;  the  witness  was  at  that  time  in  the  em- 
ploy of  the  defendants.  There  was  at  that  time  a  fence  in 
front  of  Terry's  land  by  the  rail  road.  The  horses  came  on  the 
track  at  the  west  end  of  Hollister's  part  of  the  pasture.  There 
was  another  horse  killed  at  the  same  time.  There  were  three 
horses  on  when  the  witness  had  them  driven  off.  The  witness 
saw  the  plaintiff's  mare  was  hurt,  about  ten  minutes  after  the 
train  passed.  The  train  nearly  stopped  before  the  horses  were 
hit.  It  was  the  way  express  train.  The  mare  was  on  the  de- 
fendants' land,  on  the  track. 

Upon  substantially  the  above  proof,  the  jury  found  a  verdict 
for  the  plaintiff,  for  $65  damages,  upon  which  the  justice  gave 
judgment  against  the  defendants  for  $68.75.  On  appeal  to  the 
county  court  this  judgment  was  reversed,  and  the  plaintiff  ap- 
pealed to  this  court. 

Wfdceman  4*  Bryan,  for  the  appellant. 

iH  F.  Robertson,  for  the  respondent 

By  the  Courts  Mullett,  J.  A  correct  understanding  of  the 
sabject  brought  before  us  by  this  appeal  may  require  some  ex- 
amination of  the  common  law  rules  regulating  the  rights,  duties 
and  liabilities  of  adjoining  land  owners,  in  reference  to  partition 
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fences.  At  e(»nmon  law  the  owner  of  land  was  not  obliged  to 
fence  against  the  beasts  of  an  adjoining  close,  bnt  he  was  at 
his  peril  to  keep  his  own  cattle  on  his  own  premises,  and  to 
prevent  them  from  escaping ;  and  if  they  escaped,  they  might 
be  taken,  on  whatever  land  they  might  be  found,  damage  feas- 
ant ;  or  the  owner  was  liable  to  an  action  of  trespass,  at  the 
suit  of  the  party  injured  by  them.  Every  unwarrantable  entry 
npon  the  land  of  another  is  a  trespass,  whether  the  land  be  in- 
closed or  not.  And  a  person  is  equally  answerable  for  the 
trespass  of  his  cattle  as  of  himself.  (12  John.  433.  19  id,  885. 
8  Wend.  145,  442.  8  Hill,  88,  and  cases  there  referred  to.) 
When  there  was  no  agreement  or  prescription,  there  was  no 
mode  by  which  one  tenant  could  compel  the  tenant  of  an  ad- 
joining close  to  make  division  fences ;  and  even  when  there  was 
such  agreement  or  prescription,  the  remedy  was  by  action  on 
such  agreement  or  prescription.  (Per  Savage,  Ch.  J.  in  Hoi- 
today  V.  March,  8  Wend.  145.)  By  the  statute  entitled  "Of 
division  and  other  fences,"  (1  R.  S.  353,)  the  legislature  made 
provision  for  enabling  each  of  two  or  more  adjoining  owners  of 
lands  to  compel  the  other  adjoining  owners  to  make  and  maintain 
a  just  proportion  of  the  division  fences  between  them,  unless 
he  should  choose  to  let  his  lands  lie  open.  This  law,  both  the 
common  law  and  the  statute,  was  held  to  be  applicable  to  divis- 
ion fences  betwen  rail  road  companies  and  the  owners  of  the 
adjoining  lands.  {In  the  matter  of  the  Rensselaer  and  Sara- 
toga Rail  Road  Co.,  4  Paige,  558.)  That  part  of  the  defendr 
ants'  rail  road  upon  which  the  plaintiff's  mare  is  alleged  to 
have  been  killed,  was  laid  out  and  located,  and  the  land  taken 
for  its  use  appropriated,  under  the  act  to  incorporate  the  Tona- 
wanda  Bail  Boad  Company,  passed  April  24,  1832.  By  the 
16th  and  six  following  sections  of  that  act  it  was  provided  that, 
in  case  the  corporation  should  not  be  able  to  acquire  the  title 
to  the  lands  through  which  the  said  rail  road  should  be  laid,  by 
purchase  or  voluntary  cessions,  the  directors  might  present  a  pe- 
tition to  the  vice  chancellor  of  the  eighth  circuit,  praying  for  the 
appointment  of  appraisers  to  assess  the  damage  which  the  ownora 
of  aneh  lands  should  severally  sustain  by  reason  of  the  appro- 
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priation  thereof  by  the  corporation  to  its  own  use.  {Sec  17.) 
And  in  asBOBBing  Bach  damages,  the  appraisers  were  to  Uke 
into  the  account  the  benefit  which  would  accrue  to  such  owners 
by  means  of  the  passage  of  the  said  rail  road  through  his 
lands.    {Sec  20.) 

It  was  proved,  on  the  trial  of  this  action,  that  in  Januaxy, 
1886,  when  the  old  Tonawanda  Bail  Boad  Company  built  its 
road,  the  land  now  called  the  pasture,  and  a  part  of  which  is 
owned  by  Ebenezer  F.  Hollister  and  a  part  by  the  plaintiff,  was 
then  owned  by  James  W.  Stevens.  It  appears  by  the  report  of 
ihe  appraisers  appointed  by  Judge  Gardner,  vice  chancellor  of 
the  eighth  circuit,  to  assess  the  damages  which  James  W. 
Stevens,  as  the  owner  of  the  pasture  lot,  would  sustain  by  rea- 
son of  the  appropriation  of  a  specified  part  of  the  lot,  by  the 
corporation,  to  the  use  of  the  said  rail  road,  that  such  damages 
were  assessed  at  the  sum  of  $102 ;  and  that  one  of  the  con- 
ditions of  the  assessment  of  that  sum,  mentioned  to  Judge 
Stevens  at  the  time,  and  acquiesced  in  by  him,  was,  that  he 
should  make  and  maintain  the  fences  on  both  sides  of  the  rail 
road.  If  James  W.  Stevens  had  continued  to  own  the  pasture 
lot  to  the  time  of  the  injury  complained  of,  and  the  mare  that 
was  killed  had  been  his,  it  is  clear  that  he  could  have  recov- 
ered no  damages,  as  the  injury  was  occasioned  by  the  defect 
of  fences  which  he  was  bound  to  build  and  keep  in  repair. 

The  Tonawanda  Bail  Boad  Company  and  the  Attica  and  Buf- 
fiilo  Bail  Boad  Company  were  consolidated  and  amalgamated 
into  a  single  corporation,  by  virtue  of  the  act  of  April  9, 1850. 
By  the  6th  section  of  that  act  it  is  declared  that  such  new  cor- 
poration shall  not  be  required  to  fence  the  land,  on  either  side 
of  the  rail  road,  between  Bochester  and  Buffalo,  where  either 
of  the  two  corporations  mentioned  in  the  first  section  of  the 
act,  had,  by  agreement  with  the  owners  of  the  land,  or  by  the 
award  of  appraisers,  made  provision  for  having  such  fences 
built  and  maintained  by  the  owners  of  such  lands,  and  have 
paid  such  owners  according  to  such  agreement  or  award.  And 
as  to  such  cases,  the  provisions  of  the  42d  section  of  the  act 
^titled  '<A&  act  to  authorise  the  fixrmation  of  rail  read  oom- 
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panies,  and  to  regulate  the  same,"  passed  April  2d,  1850,  shall 
not  be  deemed  applicable  to  sach  new  corporation. 

The  damages  which  James  W.  Stevens  sustained,  by  reason 
of  the  appropriation  of  his  land  by  the  Tonawanda  Rail  Road 
Company,  were  assessed,  and  reported  to  the  vice  chancellor  in 
January,  1886.  The  company  was  not  entitled  to  the  posses- 
sion and  use  of  the  land,  for  the  purposes  of  its  rail  road,  except 
on  the  payment  of  such  damages,  or  depositing  the  amount 
thereof  for  the  use  of  the  owners,  in  the  Bank  of  Rochester. 
The  Tonawanda  Rail  Road  Company,  though  under  a  new  name, 
was,  up  to  the  year  1858,  in  the  public  and  undisputed  possession 
of  the  land,  for  the  uses  and  purposes  for  which  it  was  ap- 
propriated* This  must  be  prima  fiMsie  evidence  that  it  had  paid 
the  assessment  upon  which  its  right  to  take  possession  depend- 
ed ;  especially  as  this  fiict  was  not  denied  on  the  trial.  The 
case,  on  the  trial  before  the  justice,  therefore,  did  not  show,  or 
tend  to  show,  that  the  plaintiff's  mare  escaped  from  his  pasture, 
on  to  the  rail  road,  through  the  absence  or  defect  of  a  fence 
which  the  defendants,  as  proprietors  of  the  rail  road,  were 
bound  to  build  and  keep  in  repair,  but  rather  that  she  went  on 
to  the  rail  road  through  the  absence  or  defect  of  a  fence  between 
the  rail  road  and  the  lands  belonging  to  Hollister,  which  James 
W.  Stevens  or  his  grantees  were  bound  to  maintain,  in  which 
the  plaintiff  had  no  interest,  and  in  respect  to  which  the  de- 
fendants, as  the  proprietors  of  the  rail  road,  owed  to  him  no 
duty. 

But  the  appellant  put  his  right  to  recover,  in  the  justice's 
court,  against  the  defendants,  principally  on  the  ground  that 
the  evidence  tended  to  show  that  the  agents  and  servants  of  the 
defendants,  in  running  their  locomotive  and  cars,  on  the  rail 
road,  burned  a  part  of  the  fence  between  the  rail  road  and  Hoi- 
lister's  pasture,  and  that  the  mare,  being  rightfully  in  the  pas- 
ture, came  on  to  the  rail  road  through  the  gap  in  the  fence 
made  by  such  burning.  And  he  claimed  that  the  defendants 
were  bound  to  repair  the  fence,  and  pay  all  damages  which 
the  plaintiff  might  sustain  by  the  escape  of  his  cattle  through 
the  defect  in  the  fence,  until  it  was  repaired,  whether  he  was 
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careless  or  negligent  in  taking  care  of  them,  or  not.  Or,  in  the 
language  of  the  appellant,  it  is  claimed  that  "it  was  the  gross- 
est negligence,  on  the  part  of  the  defendants,  to  run  their  en- 
gines past  this  unfenced  lot,  until  they  had  restored  it  to  the 
condition  in  which  they  found  if  That  the  persons  along  the 
rail  road,  from  Buffalo  to  Rochester,  whose  fences  are  so  homed, 
are  not  bound  to  house  their  cattle  in  the  summer,  or  let  their 
farms  lie  idle.  They  might  use  their  own  farms  in  the  usual  man- 
ner and  charge  the  company  for  damages  caused  by  such  oon^ 
pany  through  want  V)f  the  fences  thus  burned."  Waiving,  for  the 
present,  the  consideration  of  the  insufficiency  of  the  plaintiff's 
evidence  to  show  that  he  had  any  interest  in  the  fence  destroyed, 
or  any  right  to  complain  of  its  destruction ;  or  to  show  that  the 
defendants  or  their  servants  were  guilty  of  any  negligence  or 
fault  in  burning  the  fence,  or  in  killing  the  mare,  and  conced- 
ing  to  the  plaintiff  all  the  facts  assumed  to  have  been  proved 
by  him,  still  the  legal  conclusions  claimed  by  him  do  not  follow. 
Although  the  defendants  might  have  been  liable  to  pay  the 
owner  the  damages  for  burning  the  fence,  they  were  under  no 
legal  obligation  to  repair  it ;  nor  had  the  owner  a  right  to  neg- 
lect or  abandon  the  rest  of  his  property,  and  charge  the  de- 
fendants for  all  the  damages  he  might  sustain  by  reason  of 
such  neglect  or  abandonment,  until  the  fence  was  repaired, 
any  more  than  the  owner  of  a  store  filled  with  valuable  goods, 
which  happened  to  have  a  door  or  window  destroyed  by  the 
carelessness  of  his  neighbor,  might  neglect  and  abandon  his 
goods  and  suffer  them  to  remain  in  the  store  in  the  usual  man- 
ner, and  charge  his  neighbor  for  all  the  goods  which  might 
have  been  taken  or  lost  before  he  repaired  the  store.  Still 
the  affirmative  of  the  proposition  is  understood  to  be,  in  sub- 
stance, identical  with  that  insisted  upon  by  the  appellant's  coui]t- 
sel,  on  the  argument  of  this  appeal. 

But  a  full  and  fatal  answer  to  the  plaintiff's  action,  in  what- 
ever aspect  it  may  be  presented,  is  the  carelessness  on  his 
part,  as  proved  by  himself.  It  appeared  by  the  testimony  of 
his  own  witnesses  that  he  suffered  his  mare  to  run  in  a  small 
pasture  adjoining  the  rail  road,  and  between  which  and  tke  nil 
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roftd  there  had  been  no  fence  Bince  the  latter  part  of  the  enm- 
mer  preceding,  nntil  the  day  she  was  killed  on  the  rail  road, 
which  was  the  8th  of  December.  This  is  the  case  as  made 
out  by  the  plaintiff,  without  showing  any  legal  reason  or  excuse 
for  permitting  his  mare  to  run  at  large,  as  she  did,  or  to  run 
on  the  defendants'  rail  road,  and  without  pretending  that  the 
defendants,  their  agents  or  servants,  intentionally,  willfully  or 
knowingly  ran  their  engine  against  the  mare.  It  is  believed 
that  no  reported  case  can  be  found,  giving  a  plaintiff  any  en- 
oouragement  for  maintaining  an  action  under  such  circumstances. 
The  common  law  rule  that  an  action  for  negligence  cannot  be 
sustained  if  the  wrongful  act  of  the  plaintiff  co-operated  with 
the  misconduct  of  the  defendant  to  produce  the  damage  com- 
plained of,  is  well  settled.  Although  the  rule  might  be  sup- 
ported by  a  series  of  English  and  American  decisions,  extending 
from  the  case  of  Blyth  v.  Topham  {Cro.  Jac,  168)  to  the 
present  time,  yet  it  is  considered  sufficient  to  refer  to  some  of 
the  more  recent  cases  in  this  state.  The  case  of  The  Tonch 
wanda  R,  R,  Co.  v.  Mu?iger,  (5  Detiioj  255,)  was  one  in  which 
Hunger  had  sued  the  rail  road  company  to  recover  for  a  yoke 
of  oxen  which  the  defendants  had  run  over  and  killed,  while 
they  were  straying  on  the  track.  Mr.  Justice  Beardsley,  after 
referring  to  the  above  mentioned  rule,  held  that  a  rail  road 
eompany  was  not  liable  for  negligently  running  an  engine  upon 
and  killing  the  cattle  of  the  plaintiff  which  had  come  from  the 
highway  upon  the  track  of  the  rail  road,  though  there  was  no 
physical  obstruction  to  prevent  their  entering.  This  judgment 
was  affirmed  in  the  court  of  appeals.     (4  Gomst  849.) 

In  the  case  of  Spencer  v.  The  Utica  and  Schenectady  R, 
R.  Co.j  which  was  brought  to  recover  damages  of  the  defend- 
ants for  an  injury  sustained  by  the  plaintiff  in  consequence  of 
the  defendants  negligently  running  their  train  of  ears  against 
the  plaintiff's  wagon,  while  he  was  crossing  the  rail  road,  it  was 
held  that  in  order  to  warrant  a  recovery,  it  must  not  only  ap* 
pear  that  the  defendants'  agents  were  guilty  ef  negligence,  but 
that  the  plaintiff  himself  was  free  from  negligence  or  fault 
(5  Barb.  887.)    In  the  case  of  Brand  v.  The  TVog  and  Sche- 
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nectady  R.  R.  Co,  (8  Barb.  868,)  the  plaintiff  had  brought  hia 
action  to  recover  damages  for  being  struck  down  and  ran  over 
by  the  defendants'  locomotive  and  tender  while  she  was  walk- 
ing upon  the  track  of  the  rail  road,  upon  a  side-walk  in  one  of 
the  streets  of  the  city  of  Sch^iectady.  The  plaintiff  had  re- 
covered judgment  at  the  circuit,  from  which  the  defendanta 
appealed  to  the  general  term  of  the  supreme  court  in  &e  4th 
district.  The  judge,  at  the  circuit,  had  refused,  upon  tba  re- 
quest of  the  defendents'  counsel,  to  charge  the  jury  that  ^  they 
believed,  from  the  evidence,  that  the  plaintiff  was  guilty  of  neg- 
ligence and  imprudence  at  the  time  of  the  occurrence,  and  that 
such  negligence  and  imprudence  contributed  to  the  injury  com- 
plained of)  she  was  not  entitled  to  recover.  The  defendants' 
counsel  excepted,  and  this  exception  presented  one  of  the  points 
made  on  the  appeal.  Upon  this  point  the  appellate  court,  after 
referring  to  and  examining  several  English  and  American  cases, 
(Willard,  J.,  delivering  the  opinion,)  came  to  the  conclusion  that 
an  action  oould  not  be  sustained  against  a  rail  road  company  for 
damages  occasioned  by  a  collision  between  a  locomotive  and  the 
plaintiff,  if  the  plaintiff's  own  negligence  and  imprudence  con^ 
tributed  to  the  injury ;  and  reversed  the  judgment  given  at  the 
circuit. 

The  case  of  Clark  v.  The  SyrcuMse  and  Vii€a  R.  jR.  Ce. 
(11  Barb.  112,)  was  brought  in  a  justice's  court,  to  recover  pay 
for  three  cows  killed  by  the^  train  of  cars  on  the  defendants' 
rail  road,  as  the  plaintiff  alleged,  through  the  defSnidants''  neg- 
ligence. The  jury,  in  the  justice's  court,  gave  the  plaintiff  a 
verdict  for  the  value  of  the  eows,  upon  which  the  justice  ren- 
dered judgment.  The  defendants  appealed  to  the  county  court, 
where  the  judgment  of  the  justice  was  affirmed,  and  the  defend- 
ants appealed  to  the  supreme  court  in  the  5th  district.  That 
court,  (Allen,  J.,  giving  the  opinion,)  among  other  thmgs,  de- 
cided that  an  action  for  negligence  oould  not  be  sustained  if 
the  wrongful  act  of  the  plaintiff  co-operated  with  the  miscon- 
duct of  the  defendants,  in  producing  the  damages  sustained,  and 
this  was  so,  whether  the  plaintiff's  act  was  negligent  or  willftiL 
And  that  when  cows  are  trespassers  upon  a  rail  road^  their  own- 
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era  could  not  maintain  an  action  against  the  rail  road  company 
for  running  over  and  killing  them  by  their  passenger  cars,  even 
if  the  death  of  the  cow  was  occasioned  by  the  gross  negligence 
of  the  defendants;  and  it  appearing,  in  that  Case,  that  cows  were 
pastured  in  a  lot  adjoining  the  rail  road,  between  which  and 
the  rail  road  there  was  no  fence,  and  there  being  no  allegation 
in  the  pleadings  to  authorize  evidence  that  they  escaped  on  to 
the  rail  road  through  a  defect  of  fences  which  the  defendants 
were  bound  to  repair,  and  no  averment  that  the  defendants  were 
bound  to  fence  at  that  point,  or  showing  from  what  place  or  in 
what  manner,  or  how,  the  cattle  came  upon  the  road,  it  was  held 
that  no  action  could  be  maintained  against  the  rail  road  com- 
pany for  running  over  and  killing  the  cows  by  means  of  their 
engine  and  cars. 

In  the  ease  of  Having  v.  The  New  York  and  Erie  R,  R. 
Co.  (13  Barb.  9,)  this  doctrine,  requiring  the  party  who,  in  an 
action,  claims  damages  for  an  injury  occasioned  by  carelessness 
or  negligence  of  the  defendants,  to  show  that  the  party  who 
received  the  injury  was  free  from  any  act  which  contributed  to 
produce  it,  was  applied  to  an  action  brought  by  a  widow,  for 
the  loss  of  her  husband,  who  was  killed  by  the  defendants'  cars 
while  crossing  their  rail  road.  And  it  clearly  appearing,  on 
the  trial,  that  the  carelessness  of  the  deceased  co-operated  with 
the  negligence  of  the  defendants  in  producing  the  injury,  the 
supreme  court  held  that  the  circuit  judge  did  right  in  nonsuit- 
ing the  plaintiff. 

The  same  doctrine  was  again  recognized  in  the  case  of  Tal- 
madge  v.  The  Rensselaer  and  Saratoga  R.  R.  Co.  (18  Barb. 
493 ;)  and  again,  in  the  case  of  Marsh  v.  The  New  York  and 
Erie  R.  R.  Co.  (14  Barb.  364,)  although  the  company  had 
omitted  to  build  fences,  as  required  by  the  statutes  of  1849 
and  1850.  And  the  supreme  court,  in  the  8th  district,  (Marvin, 
J.,  giving  the  opinion,)  have  applied  the  same  principle  to  the 
&ther  of  a  lunatic  son,  near  80  years  old,  who,  while  bringing 
him  home  from  the  insane  asylum,  on  the  rail  road,  carelessly 
or  thoughtlessly  left  him  alone^  or  unattended,  in  the  cars,  at 
a  stopping  place,  for  a  few  moments,  and  the  son  not  being  able 
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in  the  absence  of  his  father  to  show  his  ticket,  pay  his  &re,  or 
give  any  account  of  himself,  and  not  indicating  by  any  signs  his 
mental  derangement,  was,  before  his  father  found  him,  put  out 
of  the  cars,  and  left  to  wander  on  the  rail  road,  and  was  run 
over  by  the  next  train  and  killed.  The  &ther  having  taken 
letters  of  administration  brought  an  action  against  the  rail  road 
company,  under  the  act  of  December  18,  1847,  to  recover  com-r 
pensation  of  them  for  causing  the  death  of  his  son  by  their 
wrongful  act,  neglect  or  default.  His  action  was  defeated,  on 
the  ground  that  it  appeared  that  his  own  carelessness  or  neg- 
ligence, as  the  temporary  guardian  of  his  son,  contributed  to 
the  injury  complained  of.  ( WiUeifs  Adwlr  v.  The  Buffalo 
and  Rochester  R.  R.  Co.  14  Barb.  585.) 

From  the  above  decisions,  and  those  cited  to  suj^rt  them, 
we  may  extract  the  following  propositions  as  law : 

First.  That  in  all  actions  brought  to  recover  damages  for  an 
injury  alleged  to  have  been  occasioned  by  the  negligence  of  the 
defendant,  whether  the  defendant  be  an  individual  or  a  corpo- 
ration, to  entitle  the  plaintiff  to  recover,  he  must  show  some 
fault  on  the  part  of  the  defendant ;  that  that  fault  will  not  be 
inferred  merely  from  the  injury,  unless  the  defendant  is  a  com- 
mon carrier  of  persons  and  the  plaintiff  a  passenger,  as  in  the 
the  case  in  16  Barb.  113  ;  upon  which  hypothesis  we  are  not 
called  upon  to  give  an  opinion. 

Second.  That  in  such  action  a  plaintiff  cannot  succeed,  if  it 
appears  that  his  own  misconduct  co-operated  with  the  wrongful 
act  of  the  defendant,  to  produce  the  injiury  ^mplained  of. 

Third.  That  the  plaintiff,  in  such  an  action,  cannot  recover, 
if  it  appear  that  the  injury  complained  of  was  received  by 
him  while  he  was  trespassing  upon  the  defendant,  without 
proving  that  such  injury  was  willful  and  intentional  on  the 
part  of  the  defendant.  Either  of  the  above  propositions  (and 
they  are  all  applicable  to  the  case  under  consideration)  juati^ 
fied  the  county  court  in  reversing  the  judgment  of  the  justice. 

The  judgment  appealed  from  must  therefore  be  affirmed. 

[Niagara  Gbkeral  Term,  September  15, 1865.  Bowen,  MuUett  and  Ortetu, 
Jiudees.] 
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In  an  action  fbr  the  recoreiy  of  the  stipnlated  price  for  bnilding  a  steam  engine, 
boilers,  &c.,  the  defendants  cannot  recoup  the  gains  and  profits  which  wonld 
have  arisen  firom  the  use  of  the  engine,  &c.,  liad  the  same  been  dellrered  at 
the  time  agreed,  and  which  gains  and  profits  the  defendants  have  been  pre- 
vented ftom  receiving,  by  the  failure  of  the  plaintiff  to  perform  his  contract 
within  the  time. 

In  snch  a  case  the  defendants  are  entitled  to  recoup  the  loss  of  the  value  of  the 
use  of  their  machineiyi  &c.,  but  not  the  profits  of  running*  it,  in  their  ordinary 
business. 

The  gains  and  profits  recoverable  are  those  only  which  are  the  direct  and  imme- 
diate fhiits  of  the  contract,  expressly  stipulated  for,  or  contemplated,  by  the 
parties. 

APPEAL,  by  the  defendants,  from  a  jndgtnent  entered  npon 
the  report  of  a  referee.  The  action  was  brought  to  recoyer 
the  valne  of  a  steam  engine,  boilers,  &c.  sold  and  delivered  by 
the  plaintiff  to  the  defendants,  in  pnrsnance  of  a  written  agree- 
ment between  the  parties.  The  complaint  averred  the  fall  per- 
formance of  the  agreement,  by  the  plaintiff,  and  the  delivery  to 
the  defendants  of  the  engine,  &c.  within  the  stipulated  time, 
and  the  &ilure  of  the  defendants  to  pay  for  the  same.  The 
answer  set  up  various  defenses  ;  among  which  was  this :  that 
the  eng^e  and  machinery  were  not  completed,  nor  ready  for 
delivery,  within  the  time  agreed ;  whereby  the  defendants,  for 
the  space  of  one  month  and  a  half,  lost  the  use  of  the  boilers, 
engine  and  machinery  mentioned  in  the  agreement,  and  also 
lost  the  use  of  their  two  planing  machines,  five  saws  and  other 
machinery  in  their  mill  and  lumber  yard  in  Oswego,  which  said 
planing  machines,  fliws  and  other  machinery  said  engine  was 
intended  to  drive,  and  of  which  the  plaintiff  had  notice,  at  the 
time  of  making  the  agreement. 

The  cause  was  tried  before  a  referee,  who  found  the  following 
fiicts :  That  in  the  spring  of  1851,  the  plaintiff  sold  and  deliv- 
ered, and  set  running,  to  and  for  the  defendants,  a  steam  engine, 
boilers  and  other  machinery,  for  the  price  of  $3000,  as  alleged 
in  the  first  cause  of  action  in  the  plaintiff's  complaint,  and  that 
the  defendants  were  indebted  to  him  therefor,  except  as  therein- 
after stated.    That  the  defendants  paid  the  plaintiff  in  notes, 
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money,  goods,  &c.,  and  in  money  paid  for  plaintiff,  in  all  ihe 
smn  of  $2081.27.  That  the  plaintiff  failed  to  deliver  the  said 
engine,  boilers  and  other  machinery,  all  by  the  first  day  of 
Maroh,  1852,  by  reason  of  which  the  defendants  sustained  dam- 
ages to  the  amount  of  $66.12.  And  he  found,  as  a  matter  of 
law,  that  the  defendants  were  entitled  to  be  allowed  to  them  in 
this  cause  the  two  sums  last  above  mentioned,  amounting  to  the 
sum  of  $2147.89.  And  that  the  defendants  were  indebted  to 
the  plaintiff  for  such  engine,  boilers  and  machinery,  over  and 
above  all  discounts,  set-offs,  recoupments  and  counter-claims,  in 
a  balance  (including  interest)  of  $918.65 ;  for  which  sum,  with 
costs,  judgment  was  entered. 

The  principal  question  discussed  on  the  hearing  befinre  the 
referee  was,  what  was  the  correct  rule  of  damages  for  not  deliv- 
ering the  engine  within  the  time  specified  in  the  contract  Sev- 
^-al  witnesses  on  the  part  of  the  defendants  testified  that  the 
net  average  value  of  the  use  of  the  machine,  at  the  place  where 
it  was  located  for  the  purpose  for  which  it  was  intended,  and 
had  been  used  in  connection  with  the  machinery  it  then  drov^ 
was  $50  per  day,  above  the  wear  and  tear  and  the  expense  of 
running  it,  so  that  in  sixty  days  the  use  would  pay  the  price 
which  the  defendants  were  to  give  for  the  machine,  $3000. 
Upon  cross-examination,  these  witnesses  were  inquired  of  how 
tiiey  made  their  estimation*  They  stated  the  quantity  of  lumr 
ber  the  machines  driven  by  this  engine  would  pla&e  and  out  per 
day,  the  price  the  drfendants  charged  for  planing,  and  deducted 
the  exprnise  of  running  and  the  wear  and  tear.  The  referee 
held  that  this  was  clearly  an  estimate  of  tiietffroJUsf  and  nothing 
else,  which  was  inadmissible  as  a  rule  of  damages,  in  such  caeea^ 

Talcote  ^  ChairchUl,  for  the  appellants. 

A  ^  2>.  Coais^  for  the  req>ondent 

By  the  Ccwrt^  Hubbard,  J.  I  think,  upon  weU  settled 
authority,  the  defendants  are  not  entitled  to  recoup  the  loss  o£ 
die  gaiae  and  profits  which  they  anticipated  to  reality  by  tlm 
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use  of  their  machinery.  They  were,  doubtless,  upon  the  finding 
of  the  referee  and  the  principle  of  his  decision,  entitled  to  recoup 
the  Ices  of  the  value  of  the  use  of  their  machinery,  &c.,  but  not 
the  profits  of  running  it  in  their  ordinary  business. 

It  is  perhaps  difficult  to  state  the  precise  measure  of  damages 
to  which  they  were  entitled,  growing  out  of  the  breach  of  the 
plaintiff's  covenant.  The  referee  allowed  interest  on  the  value 
of  the  defendants'  investment  in  machinery,  &c.  while  it  remain- 
ed unoccupied  This  may  not  give  a  full  indemnity  in  this 
respect,  nor  perhaps  could  ample  compensation  be  made,  short 
of  going  into  speculative  profits  in  the  general  business  of  the 
defendants,  which  the  law  will  not  allow,  because  of  its  great 
uncertainly,  depending  upon  so  many  contingencies,  and  the 
success,  it  may  be,  of  entirely  collateral  enterprises. 

In  a  case  like  this,  ordinarily,  interest,  together  with  damagea 
for  the  delay  of  workmen,  incidental  expenses,  d&c.  would  pre* 
sent  as  safe  and  remunerative  a  rule,  as  could  well  be  adopted* 
Another  criterion  might  be  adopted,  which  I  think  would  be 
equally  safe  and  entirely  just.  It  is,  in  respect  to  the  defend- 
ants' mUL  machinery,  &c.,  to  allow  the  value  of  the  rent  or  use 
and  occupation  for  the  time,  unoccupied.  But  no  evidence  was 
given  by  which  to  determine  the  value  of  the  rent,  and  hence 
the  referee  could  not  adopt  that  measure  of  damages.  The  rule 
which  he  did  adopt  was,  however,  sound,  and  the  only  one  which 
oould  have  been  adopted  upon  the  evidence. 

The  general  rule  of  damages  applicable  to  executory  con- 
tracts, for  breaches,  is  well  stated  in  the  case  of  Freeman  v. 
Clute,  (3  Barb.  424.)  "It  is  a  general  rule  that  the  party 
complaining  of  a  breach  of  an  executory  contract  is  entitled  to 
indemnity  for  the  loss  which  the  non-performance  of  the  obligar 
tion  by  the  other  party  has  occasioned,  and  of  the  gain  of  which 
it  has  deprived  him.  But  the  gain  contemplated  by  this  rule  is 
only  that  which  is  the  direct  and  immediate  fruit  of  the  OMi- 
tract"  In  that  case  the  defendant  agreed  to  make  and  prepare 
for  the  plaintiff  a  steam  engine  of  ten  horse-power,  with  a  suit- 
able boiler.  There  was  a  delay  of  three  months,  beyond  the 
taue  stipulated,  in  patting  them  up.    They  were  found  to  be 
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defective,  and  farther  delay  was  occasioned.  The  learned 
justice,  in  deciding  the  case,  says  :  "  I  cannot  agree  with  the 
counsel  for  the  plaintiff  that  the  estimated  profits  npon  the 
manufacture  of  a  specific  quantity  of  flax  seed  into  linseed  oil, 
constitutes  a  legitimate  item  of  damages  against  the  defendants. 
Such  profits  are  entirely  too  speculative  and  uncertain  to  make 
them  a  measure  of  damages."  That  case  in  its  facts  is  quite 
analo^us  to  the  one  at  bar.  The  engine  was  intended  to  pro- 
pel the  plaintiff's  machinery  in  his  oil  mill.  Damages  were 
allowed  for  the  use  of  the  mill  and  machinery,  fuel  consumed, 
delay  of  workmen,  and  interest  on  the  amount  expended  in  pur- 
chasing stoek  for  the  mill.  Upon  what  principle  the  value  of 
the  use  of  the  mill  and  machinery  was  ascertained  does  not  ap- 
pear, but  probably  it  was  estimated  by  computing  interest  on 
the  investment,  by  way  of  rent.  The  case,  however,  decides 
this  point,  that  the  anticipated  gains  and  profits  from  the  use 
of  the  engine  in  the  plaintiff's  oil  mill  in  his  general  business 
were  not  allowable.  The  measure  of  damages  for  the  breach  of 
an  executory  contract,  which  Pothier  states  as  the  rule  of  the 
civil  law,  has  been  adopted,  and  may  be  regarded  as  the  settled 
law  of  this  state.  He  says  :  ''  In  general  the  parties  are  deemed 
to  have  contemplated  only  the  damages,  and  interest,  which  the 
creditor  might  suffer  from  the  non-performance  of  the  obligation 
in  respect  to  the  particular  thing  which  is  the  object  of  it,  and 
not  such  as  may  have  been  incidentally  occasioned  thereby,  in 
respect  to  his  other  affairs ;  the  debtor  is  therefore  not  answer- 
able for  them,  but  only  for  such  as  are  suffered  with  respect  to 
the  thing  which  is  the  obligation."  (1  Evan^  Path.  91.)  This 
rule  is  cited  with  approbation  in  Masierton  v.  The  Mayor  4*c 
of  Brooklyn^  (7  IRll^  61.)  The  gains  and  profits  recoverable  are 
those  only  which  are  the  direct  and  immediate  fruits  of  the  con- 
tract, expressly  stipulated  for,  or  contemplated  by  the  parties. 
The  contract  in  Masterton  v.  The  Mayor  4*c.,  was  for  the  de- 
livery of  marble  hewn  in  a  certain  manner,  so  as  to  be  fitted  for 
use  in  building.  The  defendants  refused  to  receive  all  the 
marble  stipulated  for,  .and  the  action  was  brought  to  recover 
damages  upon  the  contract^  for  a  breach  of  covi&nant    The 
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plaintiff  was  allowed  to  recover  the  profits  whieh  he  woald  have 
made  had  he  been  permitted  to  fulfill  his  contract.  This  was  in 
analogy  to  that  class  of  cases  where  a  party  is  allowed  to  recover 
the  profits  of  a  good  bargain  in  the  purchase  of  a  chattel  which 
the  other  party  refuses  to  deliver.  He  is  allowed  to  recover  the 
market  value  over  and  above  the  agreed  price,  as  the  legitimate 
fruit  of  his  contract. 

The  case  of  Blanchard  v.  Ely,  (21  Wend.  842,)  it  seems  to 
me,  is  decisive  of  the  case  at  bar.  The  head  note,  which  is  sus- 
tained by  the  case,  is  as  follows  :  "  In  an  action  for  the  recovery 
of  the  stipulated  price  for  the  building  of  a  steamboat,  the 
plaintiff  is  entitled  to  recover  the  full  amount,  without  any  de- 
duction by  way  of  recoupment  of  damages  to  the  defendant  in 
consequence  of  loss  sustained  by  him  for  the  loss  of  trips,  and 
the  profits  resulting  therefrom,  occasioned  by  defects  in  the 
boat  or  its  machinery.  The  defendant  in  such  case  is,  however, 
entitled  to  an  allowance  for  moneys  necessarily  expended  by 
him  in  supplying  defects  in  the  vessel  or  its  machinery,  &c. 
The  courts  of  common  law  seem  inclined  to  adopt  the  rule  of 
the  civil  law  in  respect  to  damages  for  breach  of  contract  relat- 
ing to  personal  property,  which  is,  that  the  party  entitled  to 
claim  performance  may  claim  damages  for  the  non-performance 
in  respect  to  the  particular  thing,  the  object  of  the  contract ; 
but  not  such  as  may  have  been  accidentally  occasioned  thereby 
in  respect  to  his  other  affairs,  &>c." 

In  the  case  at  bar,  the  use  of  the  defendant's  machinery,  &c. 
may,  upon  the  question  of  damages,  be  regarded  as  the  object  of 
the  contract  and  within  the  legal  contemplation  of  the  parties, 
but  certainly  not  the  gains  and  profits  of  the  general  business 
of  the  defendants  connected  with  that  machinery.  Such  profits 
are  no  more  allowable  than  the  loss  of  trips  and  the  profits 
therefirom,  of  the  running  of  the  steamboat,  in  Blanchard  v. 
Ely. 

The  case  of  Davis  v.  Talcott^  (14  Barb.  611,)  seems  to  sus- 
tain the  defendants  in  claiming  the  damages  which  ihey  sought 
to  recoup  on  the  trial.    That  case  was  similar  to  this  in  its 
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facts.  The  action  was  to  recoTer  damages  for  the  defectiye  exD- 
cution  of  a  contract  to  construct  and  put  np  machinery  in  a 
flouring  mill.  It  was  held  that  the  plaintiff  was  entitled  to  re- 
cover, as  one  item  of  damage,  "  such  sum  as  the  mill  would 
have  earned  during  the  time  it  was  necessarily  delayed  in  con- 
sequence of  the  breaking  or  defect  in  the  machinery  ]  taking 
the  ordinary  earnings  of  the  mill,  after  deducting  from  the  gross 
earnings  the  expenses  of  running  the  same,  as  the  net  profits." 
This  decision  was  made  by  a  divided  court,  one  member  dissent- 
ing, and  having  examined  the  authorities  cited,  I  think  they  do 
not  warrant  the  decision  made.  I  have  already  referred  to  most 
of  them.  The  case  of  Dewini  v.  WUtse,  (9  Wendell,  826,) 
cited  as  authority,  establishes  a  liberal  rule  of  damages.  It  is 
to  be  observed  that  the  opinion  of  the  court  is  not  published ; 
the  reporter's  note  is  simply  given,  with  a  brief  statement  of 
facts.  The  grounds  of  the  decision  are  not  stated.  It  may  be 
that  the  loss  of  the  rent  of  the  tavern,  store,  &c.  was  a  subject 
of  damage  expressly  stipulated  for  in  the  contract  of  the  parties, 
or  it  may  have  been  recovered  on  the  ground  suggested  by  Jus- 
tice Cowen  in  Blanchard  v.  Ely^  {supra.)  He  says :  "  The  case 
of  Dewini  v.  WUtse  must,  I  think,  have  been  regarded  by  this 
court  as  s,  fraudulent  breach  of  a  covenant  to  keep  a  ferry  in 
repair,  which  materiaUy  benefited-  the  plaintiff's  tavern."  It 
may  be  questionable  whether  even  a  fraudulent  breach  could 
enhance  the  damages  beyond  those  which  are  the  subject  of  the 
contract  itself  and  directly  arising  from  it.  However  that  may 
be,  or  whatever  may  have  been  the  ground  of  the  decision  in 
DewitU  V.  Wiltse,  I  think  it  should  not  be  held  authority  to 
allow  the  recovery  of  damages  beyond  those  connected  with  the 
particular  thing  which  is  the  object  of  the  contract.  I  cannot 
therefore  concur  in  the  decision  of  Davis  v.  Taloott 

It  follows  that  the  defendants  were  not  entitled  to  recoup  the 
loss  of  their  anticipated  profits  in  running  their  planing  mills 
and  machinery.  These  profits  are  not  immediately  and  neces- 
sarily connected  with  the  object  of  the  contract  They  are  but 
the  result  or  consequence  of  the  derangement  and  eessation  of 
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the  defendftnts'  general  buBiness ;  too  specnlative,  uncertain  and 
remote  to  be  the  subject  of  legal  damage. 

The  judgment  and  report  of  the  referee  must  therefore  be 
affirmed. 

[Oneida  Oeneril  Term,  Jantiary  1,  1856.    Hubbard^  PrcUt  and  Bacon, 
Jnstioefl.] 


.  Watehs  vs.  Whittemore. 


An  action  bronglit  In  a  jnstWs  eonrt,  against  an  attorney,  to  recover  back 
nkoney  which  it  is  daimed  that  he  has  taken  &oak  the  plaintiff  by  charghig 
illegal  ibes  in  bills  of  costs  collected  of  him,  is  not  to  be  regarded  as  an  acti^m 
of  assumpsit  based  npon  an  implied  promise. 

It  therefore  is  not  an  action  for  money  dne  upon  a  contract,  express  or  implied, 
within  the  meaning  of  the  first  section  of  the  act  of  April  26, 1831,  and  con- 
sequently the  provision  of  the  act  abolishing  imprisonment  for  debt  arising 
upon  contract  does  not  apply  to  the  case,  and  a  Justice  of  the  peace  haa  no 
jnriadiction  to  issue  t^  short  sumnrans,  against  a  defendant  residing  out  of  the 
county. 

But  if  such  an  action  were  to  be  regarded  as  based  upon  an  implied  promise, 
it  is  exempted  lh>m  the  operation  of  the  provisions  of  the  act  of  April  26, 
1881,  allowing  a  short  summons,  by  the  2d  and  80th  sections  of  that  act,  on 
the  ground  that  an  attorney  is  hpuhlie  officer,  and  that  it  is  official  misconduct 
in  him  to  charge  and  receive  more  fees  for  any  service  than  the  statute 
allows. 

A  short  summons  cannot  be  issned,  in  any  case,  against  a  defendant  who  is  a 
non-resident  of  tbe  county,  ekoept  when  the  plaintiff's  demand  arises  on  coo- 
tract,  express  or  impliedi  * 

rilUiS  action  was  commenced  before  a  justice  of  Chenango 
X  county,  against  the  defendant,  who  was  a  resident  of  Mad- 
ison county,  to  recover  back  the  sum  of  about  forty  dollars 
which  it  was  claimed  that  the  defendant,  who  was  an  attorney, 
had  taken  from  the  plaintiff,  by  charging  illegal  fees  in  certain 
bills  of  costs  which  he  had  collected  of  the  plaintiff.  The 
gravamen  of  the  complaint  was  in  tort.  The  defendant,  on  the 
return  day  of  the  summons,  raised  the  objection  to  the  process 
Vol.  XXII.  76 
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that  a  short  sammons  ooald  not  issae  in  such  a  case,  «id  asked 
to  have  the  suit  dismissed  for  that  cause.  This  was  refused, 
and  the  plaintiff  recovered  a  judgment  for  the  amount  cbiimed, 
in  the  justice's  court,  which  was  affirmed,  on  appeal,  by  the 
county  court.  From  the  judgment  of  the  county  court  the  de* 
fendant  appealed  to  this  court. 

jB.  F.  Rexfordy  for  the  plaintiff. 

/.  P.  WhUtemorey  defendant  in  person. 

Mason,  J.  The  5th  section  of  title  4,  of  art.  3d,  of  part 
Sd,  of  ch.  10th  of  the  revised  statutes,  prohibits  an  attorney 
from  receiving  any  other  or  greater  fee  or  reward  for  any  ser- 
vice than  shall  be  allowed  by  law ;  and  the  7th  section  of  the 
same  title  makes  the  receiving  of  such  fees  a  misdemeanor,  and 
subjects  the  person  guilty  thereof  to  treble  damages.  (2  JR.  S. 
651,  §  7.) 

I  am  of  opinion,  after  a  careful  examination  of  the  pleadings 
in  this  case,  that  this  is  not  to  be  regarded  as  an  action  of  as- 
sumpsit based  upon  an  implied  promise ;  and  if  so.  then  certain- 
ly it  is  not  an  action  for  money  due  upon  a  contract,  express  or 
implied,  within  the  meaning  of  the  first  section  <tf  the  act  of 
April  26, 1881,  and  consequently  the  provision  of  the  act  abol- 
ishing imprisonment  for  debt  arising  upon  contract  does  not 
apply  to  the  case,  and  therefore  the  justice  had  no  jurisdiction 
to  issue  a  short  summons.  *  But  if  we  hold  it  to  be  an  action 
based  upon  an  implied  promise,  then  I  am  of  opinion  that  the 
case  is  excepted  from  the  provisions  of  the  act  of  April  26, 
1881,  allowing  a  short  summons.  Sections  2  and  30  of  that 
act  seem  very  clearly  to  except  this  case.  The  2d  section 
excepts  from  the  provisions  of  the  act,  non-residents  of  the 
state,  &c.,  and  also  actions  for  fines  or  penalties,  or  on  promises 
to  marry,  or  for  moneys  collected  by  any  public  officer,  or  for 
any  neglect  or  misconduct  in  officers  or  in  any  professional  em- 
ployment; and  the  30th  section  provides  that  no  execution 
against  the  body  shall  be  issued  by  any  justice  dT  the  peaee^ 
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upon  a  judgment  rendered  by  hiiOi  for  the  recovering  of  money 
collected  by  a  public  officer,  or  for  official  miscondaot  or  neglect 
of  doty,  or  damages  for  miscondact  or  neglect  in  any  profess- 
ional employment.  {Laws  of  1831,  p.  403,  §  80.)  And  the 
Slst  section  prohibits  any  warrant  from  being  issued  in  any 
case  where,  by  the  provisions  of  the  80th  section,  an  execution 
cannot  go  against  the  body.  Then  comes  {  33,  under  which  the 
summons  in  this  case  was  issued,  which  reads  as  follows: 
'*  Whenever  by  the  provisions  of  the  80th  section  no  warrant 
can  issue,  and  the  defendant  shall  reside  out  of  the  county,  he 
shall  be  proceeded  against  by  summons  or  attachment,  return- 
able not  less  than  two  nor  more  than  four  days  from  the  date 
thereof,"  &c.  {Laws  of  1831,  p,  403,  §  33.)  It  will  be  seen, 
therefore,  that  the  short  summons  cannot  be  issued  in  any  case 
where  a  warrant  could  go  under  the  30th  section  of  the  act 
Now  it  should  be  borne  in  mind  that  attorneys  and  solicitors 
are  public  officers.  Lord  Hardwicke  said  in  the  case  of  Walms- 
ley  V.  Booths  {Barn.  Ch.  R.  478,)  that  attorneys  and  solicitors 
are  to  be  considered  as  public  officers ;  and  the  same  is  said  by 
Chancellor  Walworth  in  the  case  of  Merrtit  v.  Lambert^  (10 
Paijsre,  356.)  The  same  was  held  in  the  court  of  dernier  resort 
in  this  state  in  the  ease  of  WalUs  v.  Lotibai,  (2  Denio^  607.) 
Now  it  is  misconduct  in  an  attorney  to  charge  and  receive  more 
fees  for  any  service  rendered  than  the  statute  allows ;  espe- 
cially when  the  statute  makes  such  act  an  indictable  offense, 
as  we  have  seen  it  does,  and  the  attorney  must  be  regarded  as 
receiving  his  fees  officially,  as  much'  so  as  a  sheriff  or  any  other 
officer.  And  if  so,  then  the  act  of  an  attorney,  in  receiving 
illegal  fees,  is  one  of  official  misconduct ;  and  I  apprehend  that 
it  is  because  attorneys  and  solicitors  are  regarded  as  officers  of 
the  court,  that  our  courts  have  been  in  the  habit  of  granting  re- 
lief against  them  by  summary  motion,  treating  the  act  as  one 
of  official  misconduct  in  an  officer  of  the  court,  and  therefore  to 
be  redressed  in  a  summary  manner. 

But  again,  it  should  be  borne  in  mind  that  prior  to  the  act  of 
April  26, 1831,  the  summons  could  never  go  against  a  non-resi- 
ident  of  the  county.    It  was  expressly  provided  by  the  18th 
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seetion,  (2  R.  S.  227,)  that  no  person  shall  be  proceeded  againsl 
by  summons  out  of  the  connty  in  which  he  resides,  and  by  the 
17th  section  of  the  same  act  the  warrant  is  given.  This  statute 
remains  in  full  force  except  as  the  same  may  be  affected  by  the 
80th,  Slst  and  83d  sections  of  the  non-imprisonment  act  above 
referred  to,  and  these  provisions  only  apply  to  demands  arising 
on  contract,  express  or  implied.  The  short  summons,  therefore, 
cannot  go  in  any  case  against  a  defendant  who  is  anon-resident 
of  the  county,  except  when  the  plaintiff's  demand  arises  on  con- 
ti*act,  express  or  implied,  and  not  when  it  arises  on  contract  in 
the  class  of  cases  above  stated.  And  if  I  am  right  in  the  con- 
struction  which  I  have  put  upon  this  complaint,  that  it  does 
not  purport  to  be  upon  a  demand  arising  on  contract,  then  the 
short  summons  could  not  go  in  this  case  against  the  defendant, 
were  he  not  an  attorney  of  the  court.  It  follows,  therefore^ 
that  the  defendant's  second  objection  before  the  justice  was 
well  taken,  and  the  judgment^'of  the  county  court  and  that  of 
the  justice  must  be  reversed. 

Gray,  J.,  and  Shankland,  J.,  concurred. 

Crippen,  J.,  voted  for  reversal,  on  the  grounds  and  for  the 
reasons  stated  in  his  opinion  as  reported  in  13  Barb.  634. 

Judgment  reversed. 

[Tompkins  Gbneral  Term,  September  11,  1865.     Crippenj  Gra^,  Shcuify 
land  ^  JUda^on,  Justices.] 
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Hubbard  and  another  vs.  Eames,  Beceiyer  of  the  iEtna 
Insaranee  Company,  of  Utica,  and  the  JBtna  Inaarance 
Company. 

Wher^  indiTidnals  daimiog  that  an  iDsuranoe  company  wai  organized  and  only 
authorized  to  do  business  as  a  mutual  insurance  companyi  and  upon  the  plan 
of  mutual  insurance,  and  that  policies  issued  to  certain  persons  in  considera- 
tion of  a  premium  paid  in  cash,  and  upon  the  principle  of  insurance  for  cash 
premiumsi  were  unauthorized  and  void  as  contracts  of  the  company,  brought 
an  action,  as  the  makers  of  a  premium  note  held  by  the  receiver  of  the  com- 
pany, to  restrain  him  from  assessing,  or  collecting  of  thom,  any  amount  for 
the  payment  of  losses  upon  policies  effected  in  consideration  of  a  cash  premium, 
or  from  applying  ^  of  the  assets  of  the  company  to  the  payment  of  such 
losses,  and  for  an  accounting  by  the  receiver ;  ffeld^  that  the  creditors  of  the 
company  had  an  interest  in  the  controvert,  adverse  to  the  plaintiffs,  and  were 
necessary  parties  defendants. 

If  such  an  action  is  brought  against  the  insurance  company,  'and  its  receiver, 
only,  and  judgment  is  rendered  therein,  according  to  the  prayer  of  the  com- 
plaint, creditors  of  the  company  upon  policies  of  insurance  effected  upon  the 
principle  of  insurance  for  cash  premiums  may  apply  by  motion,  while  the  pro- 
ceedings are  open,  and  before  any  final  Judgment  has  been  given,  to  vacate 
and  set  aside  the  judgment  in  such  action,  so  far  as  it  affects  or  passes  upon 
the  rights  of  the  claimants  under  the  cash  policies,  or  gives  direction  to  the 
fhnds  or  property  in  the  hands  of  the  receiver,  to  their  prejudice,  or  without 
making  provision  for  the  payment  of  such  claims. 

MOTION  by  Henry  W.  Bathbone  and  other  creditors  of  the 
^tna  Insnrance  Company,  to  set  aside  a  judgment  re- 
straining the  receiver  of  said  company  from  collecting  assess- 
ments made  by  him  on  the  notes  of  the  company,  to  pay  the 
losses  of  said  creditors  in  the  cash  department  of  said  company. 
The  grounds  of  the  motion  appear  in  the  opinion. 

Henry  R.  Mygattj  for  the  motion,  made  the  following  points. 
I.  The  creditors  of  the  company  have  an  interest  in  the  contro- 
versy adverse  to  the  plaintiiTs,  and  are  necessary  parties  to  a 
complete  determination  of  the  questions  involved  therein.  They 
should  be  defendants.  (Codcy  §  118.)  Section  118  of  the  code 
was  borrowed  from  the  chancery  practice,  and  was  intende^d  to 
preserve  the  right  and  duty  of  a  plaintiff,  to  make  parties  all 
persons  directly  interested  in  the  question  or  controve^y  stated 
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in  the  complaint.  {MitcheU,  /.,  Voorhies  y.  Baxter^  1  Abbotts 
Pr.  R.  46.)  Where  the  receiver  of  the  property  of  a  judgment 
debtor,  appointed  by  the  court  on  a  creditor's  bill,  commences  a 
suit  against  the  trustee  of  a  judgment  debtor  to  reach  the  equi- 
table interest  of  the  latter  in  a  fund  held  in  trust  for  him,  the 
judgment  debtor  is  a  necessary  party  to  the  suit.  ( Vanderpoel 
V.  Van  Valkenburgh^  2  SeUen,  190.)  The  equity  rule  is  uni- 
versal, "  that  the  defendants  should  consist  of  all  persons  in- 
terested in  the  relief  sought,  who  are  not  already  joined  as 
plaintiffs."  {Adamsf  Equity^  Zd  Am.  ed.  312.)  Adams  on 
Equity  further  says :  "  The  interests  which  require  such  joinder 
seem  generally  referable  to  one  of  the  three  following  heads : 
First,  interests  in  the  subject  matter  which  the  decree  may  af- 
fect, and  for  the  protection  of  which  the  owners  are  joined." 
{Adams?  Equity,  314.)  At  page  315  (marginal  page)  of 
Adams  :  "If  the  object  proposed  is  not  confined  to  any  partic- 
ular interest,  but  affects  the  corpus  of  the  estate,  all  such  per- 
sons ought  to  be  parties."  {Brookes  v.  Burt,  1  Beavan,  106.) 
As  the  rights  of  the  body  of  creditors  are  affected,  and  that 
without  a  hearing,  the  objection  was  taken  in  time.  It  is  suf- 
ficient that  a  party  make  his  objection  when  he  first  acquires 
knowledge  that  his  rights  are  about  to  be  impaired.  Most  of 
the  creditors  are  non-residents,  residing  in  Rhode  Island,  Ohio, 
Missouri,  Pennsylvania  and  Michigan.  In  case  of  the  omission 
of  indispensable  parties,  or  where  the  rights  of  absent  parties 
would  be  affected,  the  objection  may  be  taken  on  hearing  by  the 
court  itself,  or  for  the  first  time  on  appeal.  {McMahon  v.  Mo- 
Mahon,  18  Alabama  JR.  576.) 

II.  '*  When  a  complete  determination  cannot  be  had  without 
the  presence  of  other  parties,  the  court  must  cause  them  to  be 
brought  in."  {Code,  J  122.  Davis  ^  Palmer  v.  7%«  Mayor 
^c,  of  New  York,  2  Duer,  663.)  Story  says :  "  It  is  the  con- 
stant aim  of  courts  of  equity  to  do  complete  justice,  by  deciding 
upon  and  settling  the  rights  of  all  persons  interested  in  the  sub-: 
ject  matter  of  the  suit  so  that  the  performance  of  the  decree 
of  the  court  may  be  perfectly  safe  to  those  who  are  compelled 
to  obey  it ;  and  also,  that  future  litigation  may  be  prevented. 
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Hence  the  common  expression,  '  that  courts  of  equity  delight  to 
do  justice,  and  not  by  halves.'  And  hence,  also,  it  is  a  general 
rale  in  equity,  (subject  to  certain  exceptions  which  will  here- 
after be  noticed,)  that  all  persons  materially  interested,  either 
legally  or  beneficially,  in  the  subject  matter  of  a  suit,  are  to  be 
made  parties  to  it,  either  as  plaintiffs  or  as  defendants,  however 
namerous  they  may  be,  so  that  there  may  be  a  complete  decree 
which  shall  bind  them  all."  {Story's  Eq.  PL  bth  ed.  i  72.)  In 
this  case  a  perfect  list  of  all  the  creditors  is  with  the  receiver, 
with  their  residences,  and  they  can  be  joined  without  delay  or 
inconvenience.  Under  the  former  practice,  the  creditors  would 
be  driven  to  a  cross  bill  or  a  bill  to  impeach  the  decree,  but  the 
code  avoids  multiplicity  of  suits.  In  this  case  the  receiver's 
personal  interest  is  in  favor  of  this  judgment,  as  he  is  a  large 
premium  note  debtor  of  the  company.  The  premium  notes  are 
liable  for  the  losses  in  the  cash  department.  (21  Barb.  610.) 
Upon  the  ordinary  principles  upon  which  justice  is  administered 
in  courts  of  equity,  these  creditors  cannot  be  deprived  of  their 
property  without  notice  of  the  suit  and  an  opportunity  of  mak- 
ing a  defense.  Justice  Story  remarks,  that  if  the  absent  par- 
ties have  rights  wholly  distinct  from  those  of  the  other  par- 
ties, the  court  cannot  properly  proceed  to  the  determination  of 
the  suit  without  their  being  made  parties.  {Stort/*s  Eq.  81, 
and  cases*  Gray  v<  Schenckj  4  Comst,  462.)  In  cases  of 
trusts,  Story  says  i  '^  The  general  rule  in  cases  of  this  sort  iS| 
that  in  suits  respecting  the  trust  property,  brought  either  by 
or  against  the  trustees,  the  cestuis  que  trusty  (or  beneficiaries^) 
as  well  as  the  trustees^  are  necessary  parties.  The  cestuis  que 
trust  have  the  equitable  and  ultimate  interest  to  be  affected  by 
the  decree,  and  therefore  are  necessary  parties.^'  {Story's  Eq. 
PL  §  207,  and  cases. 

Philo  Chidley^  for  the  plaintiffs. 

W.  F.  Allen,  J.  The  iBtna  Insurance  Company  was  in- 
corporated under  the  general  laws  of  the  state,  authorizing  the 
incorporation  of  companies  for  the  busiuisss  of  insurance ;  and 
IB  proceedings  by  action  in  this  cotirt  for  the  dissolution  of  the 
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company,  commenced  by  an  officer  and  creditor,  the  defendant 
Eames  was  appointed  receiver  of  its  property  and  effects,  under 
the  statute.  The  present  applicants  claim  to  be  creditors  of  the 
company  npon  policies  of  insurance  effected  upon,  and  in  consid* 
oration  of;  a  premium  paid  in  cash  and  upon  the  principle  of  in- 
surance for  cash  premiums. 

The  plaintiffs  claim  that  the  company  was  organized  and  only 
authorized  to  do  business  as  a  mutual  insurance  company,  and 
upon  the  plan  of  mutual  insurance,  and  that  the  policies  issued 
to  the  parties  now  seeking  to  be  heard,  were  unauthorized  and 
void  as  contracts  of  the  company ;  and  this  action  was  brought 
by  them  as  the  makers  of  a  premium  note  for  a  large  amount, 
held  by  the  receiver,  to  restrain  the  receiver  from  assessing,  or 
collecting  of  them,  any  amount  for  the  payment  of  losses  upon 
policies  effected  in  consideration  of  a  cash  premium,  or  from 
applying  any  of  the  assets  of  the  company  to  the  payment  of 
such  losses,  and  for  an  accounting  by  the  receiver. 

The  receiver  and  the  company,  only,  are  made  defendants. 
The  cause  was  brought  to  trial  at  the  last  October  circuit,  in 
Oneida  county,  and  a  decision  made  and  a  judgment  ordered,  in 
deference  to  a  former  decision  of  this  court  upon  the  principal 
question  supposed  to  be  involved,  in  substantial  conformity  to 
the  prayer  of  the  complaint,  and  adjudging  in  substance, 
amongst  other  things,  that  the  holders  of  the  cash  policies,  occu- 
pying the  position  of  the  claimants,  were  not  entitled  to  share 
in  the  assets  of  the  mutual  insurance ;  and  that  the  premium 
notes  of  the  company,  held  by  the  receiver,  were  not  properly 
applicable  to  the  payment  of  losses  under  policies  of  that  char- 
acter. An  accounting  by  the  receiver  was  ordered,  and  further 
directions  were  reserved  until  the  coming  in  of  the  account. 

The  decision  and  judgment  pronounced  were  interlocutory, 
and  no  final  judgment  has,  so  far  as  appears,  been  given  in  the 
case.  The  proceedings  are  still  open  and  subject  to  the  control 
of  the  court,  upon  the  application  of  any  party  having  an  in- 
terest, and  who  is  in  a  situation  or  has  a  right  to  be  heard. 
(Cocfe,  §  245.  Chittetiden  v.  Miss.  Society,  8  Howards  Pr.  It 
S27.)    There  has  been  no  laches  on  the  part  of  those  now  aedc* 
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lAg  relief ;  and  it  does  not  appear  that  final  judgment  has  passed 
in  the  action,  so  that  there  is  no  technical  difficulty  in  the  way 
of  granting  the  relief  asked,  if  indeed  the  applicants  are  proper 
parties  necessary  to  a  correct  decision  of  the  matter  involved 
in  the  action.  If  they  should  have  been  brought  into  the  action 
as  parties  at  its  commencement,  and  if  an  objection  for  want  of 
parties  would  then  have  been  tenable,  they  should  now  be  per- 
mitted to  come  in  and  be  made  parties  by  a  proper  amendment 
of  the  complaint.  The  rule  as  to  parties  in  actions  under  the 
code,  in  the  nature  of  suits  in  equity,  and  which  under  the  former 
system  would  have  taken  the  form  of  suits  in  chancery,  is  th^ 
same,  substantially,  under  the  code  as  it  was  before ;  and  a  suit 
which  would  have  been  defective  in  chancery  for  want  of  proper 
parties,  would  be  defective  now,  as  a  civil  action  under  the  code. 
It  will  not  be  necessary  to  refer  more  particularly  to  the  pro- 
visions of  the  code  upon  this  subject.  The  stetions  relating  to  it 
are  117,  118, 119  and  122.  Aside  from  those  cases  in  which 
for  peculiar  reasons  one  or  more  of  several  parties,  occupying  in 
all  respects  the  same  position,  and  claiming  the  Same  rights, 
may  sue  or  defend  for  the  benefit  of  the  whole,  every  individual 
who  is  interested  in  the  subject  matter  of  the  action,  and  in  the 
questions  involved  therein,  and  whose  interests  inay  be  affected 
by  the  judgment  or  decision,  is  a  necessary  party  either  in  his 
own  name  and  person  or  by  his  legal  representative.  He  is  a 
necessary  party  to  a  complete  determination  or  settlement  of  the 
questions  involved  in  the  action,  {Code,  illS,)  and  must  be 
brought  in  before  a  judgment  can  be  pronounced.  {Code,  i  122. 
Davis  V.  Mayor  ^c.  of  New  York,  2  Dtier,  668.) 

The  doctrine  of  representation  applies  to  those  cases  in  whieh 
it  \»  inconvenient  or  impracticable,  by  reason  of  the  great 
number  of  parties  in  interest,  to  bring  them  all  in*  as  parties  to 
a  suit  for  or  against  them,  and  to  those  where  the  court  can 
see  that  they  are  substantially  represented,  and  their  in- 
terests actually  cared  for  and  protected  by  others  in  the  same 
interest,  actually  prosecuting  or  defending  for  the  benefit  of  a!L 
But,  in  cases  of  this  character,  every  party  whose  rights  are  tc 
be  afi^ected  by  the  decree  must  be  actually  a  party,  or  substatft- 
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tially  represented,  and  when  substantially  represented,  his  aib* 
sence  is  excused ;  and  yet,  in  that  case,  he  may  obtain  leave  to 
go  in  before  the  master.  He  is  quasi  a  party;  his  cause  is  in 
the  course  of  decision,  and  he  may  at  any  time  take  an  active 
part.     {Calvert  on  Parties,  58.) 

It  is  not  claimed  that  this  case  comes  within  the  exception  to 
the  genenal  rule,  requiring  all  parties  having  an  interest  in  the 
question  to  be  made  parties  to  a  suit  in  which  their  interests 
are  to  be  passed  upon. 

In  another  class  of  cases  the  doctrine  of  representation  is  ap- 
plied where  a  person  is  made  a  party  in  a  representative  char- 
acter which  he  takes  under  the  law,  and  in  that  character 
represents  certain  interests,  which  the  public  or  a  class  of  indi- 
viduals have  in  common.  Public  oflBcers,  in  this  way,  represent 
and  protect  the  interests  of  the  entire  community,  but  they  do 
not  represent  one  or  more  individuals  of  that  community,  whose 
interests  are  peculiar  to  themselves,  and  distinguished  from 
those  of  the  public  at  large,  and  who  are  to  be  affected  by  the 
judgment  or  decree  in  their  individual  interests. 

Executors  and  administrators  represent  legatees,  next  of  kin, 
and  creditors  in  suits  affecting  the  personal  estate  of  their  tes- 
tators or  intestate,  but  they  do  not  represent  any  particular  in-* 
dividuals  of  either  class  in  a  controversy  with  the  estate,  or  in 
contests  between  themselves  and  the  other  parties  claiming  to 
be  entitled  to  share  in  the  estate.  The  same  may  be  said  of 
assignees  of  bankrupts  and  insolvents,  receivers  of  insolvent 
individuals  or  corporations,  and  trustees  of  express  trusts.  And 
the  same  prinoiple  is  applied  to  corporations,  who  sue  and  are 
sued  by  their  oflScers,  and  every  member  is  represented  in  re- 
spect to  his  corporate  rights.  In  suits  which  affect  the  mem^ 
bers  only  in  respect  to  their  rights,  the  corporation  by  name,  or 
those  officers  who  may  by  law  sue  and  be  sued  by  whom  the  coiv 
poration  is  by  law  represented,  ought  to  be  made  parties.  If, 
however,  the  suit  affects  any  individual  member,  not  merely  in 
the  character  which  he  holds  in  common  with  every  other  mem- 
ber of  the  corporation,  but  also  in  his  individual  character,  he 
should  be  made  a  party.    (Calvert  on  Parties^  28.    See  also 
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&ame  book,  p.  171,  §  10.  and  cases  ;  Adam^  Eq.  815 ;  Court  v. 
Jeffrey,  1  Sim.  ^  Siu.  106;  Waitey.  Temple^  id.  819  ;  Brookes 
y.  Burty  1  Beavan,  106.)  A  receiver  of  an  insolvent  corpora- 
tion represents  the  creditors  and  stockholders,  and  all  others  in 
the  same  interest,  in  the  assertion  or  defense  of  any  claim  or 
right  in  their  behalf  or  for  their  benefit,  and  they  will  be  bound 
by  the  judgment  or  decree  in  an  action  brought  by  or  against 
him,  in  respect  to  such  claims  or  rights.  ( Oillet  v.  Moody^ 
S  Comst.  479.)  So  a  receiver  of  the  property  of  a  judgment 
debtor  represents  the  judgment  debtor,  as  well  as  the  creditor, 
in  an  action  for  the  recovery  of  a  debt  or  property  due  to  or  be- 
longing to  the  judgment  debtor,  with  a  view  to  subject  it  to  the 
payment  of  the  judgment,  and  neither  the  debtor  or  creditor  in 
the  judgment  are  necessary  parties  to  the  action ;  but  if  inter- 
ests of  the  debtor  are  involved,  other  than  those  which  he  has  in 
common  with  his  creditor,  he  becomes  a  necessary  party  to  any 
action  in  which  they  may  be  affected.  ( Vaiiderpoel  v.  Van  Valr 
kenburgh,  2  Selden,  190.) 

The  relief  demanded,  furnishes  a  very  proper  and  the  most 
usual  test  by  which  to  determine  the  necessity  of  making  a  par- 
ticular individual  a  party  to  an  action ;  and  if  reference  is  had 
either  to  the  frame  of  the  complaint  or  the  demand  for  relief  in 
this  action,  it  will  be  evident  that  the  individual  interests  of 
those  now  asking  to  come  in,  as  distinguished  from  their  interest 
in  common  with  all  other  creditors  and  persons  interested  in  the 
assets  of  the  corporation,  are  directly  involved.  The  claim  to 
the  relief  sought,  so  far  as  it  relates  to  the  individual  liabilities 
of  the  plaintiffs  upon  their  premium  note,  is  based  not  upon  any 
thing  affecting  the  validity  of  these  obligations  in  resisting 
which,  or  in  asserting  its  validity  by  an  action  brought  to  enforce 
it,  the  receiver  could  doubtless  represent  all  the  parties  interested 
in  upholding  its  validity,  whether  as  creditors  or  otherwise ;  but 
he  would  not  represent  the  plaintiffs  in  respect  to  this  particu^ 
lar  claim.  Neither  is  the  plaintiffs'  claim  made  to  rest  upon 
any  point  or  principle  common  to  all  having  claims  upon  the  com- 
pany, and  in  the  decision  of  which,  all  interested  in  the  assets 
hare  the  same  interest.    On  the  contrary,  the  entire  basis  of  th« 
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ptrttOHlar  relief  lOQght  by  the  plaintiffs,  is  the  invalidity  at 
the  claims  of  one  class  of  creditors,  or  of  those  olauning  to  be 
creditors  of  the  company,  upon  one  class  of  contracts,  and  the 
effect  of  the  judgment  demanded  will  be  to  exclnde  them  firom 
all  right  to  participate  in  the  larger  part,  if  not  in  all,  of  the 
assets  of  the  company. 

Now  the  receiyer  never  was  appointed  to  represent  them  m 
any  such  contest  or  controversy.  He  is  their  representative 
merely  to  collect  premiums  and  apply  the  property  and  effecta 
of  the  company ;  and  in  all  litigations  and  controversies  he  rep- 
resents only  those  claiming  in  common  an  interest  in  the  assets, 
and  not  those  who  claim  adversely  to  him  and  in  hostility  to  the 
interests  of  those  interested  in  the  assets  of  the  company.  He 
was  not  called  upon  to  assert  their  individual  rights  as  credit- 
ors of  the  company.  He  might  have  been  called  upon  to  re- 
sist their  claims,  but  his  interest  and  duty  as  the  receiver  of 
an  insolvent  corporation,  acting  for  the  benefit  of  credit<Mr8)  was 
and  is  to  reduce  the  amount  of  the  claims  upon  the  fund  to  the 
smallest  amount  consistent  with  the  legal  rights  of  the  parties. 
Thus  it  was  and  is  his  duty,  with  a  view  to  protect  those  nhom 
he  represents,  to  scrutinize  every  claim  presented^  and  resist  the 
payment  of  every  demand  that  he  supposes  to  be  illegal:  or  nn* 
founded. 

Without  imputing  any  blame  to  the  receiver,  it  may  be  safe- 
ly said  that  there  is  no  reason  to  presume  that  the  daimanta 
undw  the  cash  policies  were  as  well  defended,  or  their  interests 
as  well  oared  for  and  protected,  as  they  would  have  been  had 
they  been  made  parties  to  the  action,  and  had  an  opportunity 
of  presenting  their  own  claims  in  their  own  way.  {Cockbum 
v«  Thompson^  16  Vesey^  321.)  The  very  gist  of  this  action 
waft  to. set  aside  the  claims  of  the  present  applicuits  and  those 
having  similar  claims ;  and  until'  it  can  be  shown  that  the  re- 
ceiver, in  any  legal  sense,  represents  them  as  a.single  class  o£ 
daimanta  upon,  the  fund  in  his  hands,  as  against:  all  others  hai^ 
ing  claims  upon  the  same  fund,  or  otherwise  interested  to  reduce 
the  amount  of  the  demands  upon  it,  it  cannot  be  said  that  they 
have  been  repiresentedb  the  action.    As  between  the  plaintiffB 
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and  ofclien  in  the  same  intereBt,  and  the  claimants  tinder  the 
cash  policies^  as  individuals  having  and  making  conflicting  claims 
in  respect  to  a  common  fund  or  at  least  the  same  fiind,  of  which 
Eaaies  was  the  receiver  for  the  benefit  of  all  who  should  have 
an  interest  in  it,  he  was  a  mere  middle  man,  having  no  right  to 
represent  either.  If  he  conld  represent  either  as  the  receiver 
of  the  whole  fund,  he  conld  represent  both,  and  the  question 
might  as  well  have  been  decided  upon  his  ex  parte  application, 
or  in  an  action  or  proceeding  in  which  he  should  be  both  plain- 
tiff and  defendant.  The  plaintiffs  would  have  thought  it  very 
hard,  had  the  question  been  decided  against  them  upon  the  ap- 
plication of  those  now  claiming  to  be  heard,  and  without  calling 
upon  them  to  show  cause,  in  a  manner  to  estop  them,  when  they 
should  be  called  upon  to  pay  their  premium  notes.  The  judg- 
ment in  such  a  case  would  have  been  a  nullity,  as  is  the  one 
already  pronounced,  so  &r  as  it  pronounces  upon  the  claims  of 
individual  creditors  not  parties  to  the  action,  or  seeks  to  give 
direction  to  the  fund  in  the  hands  of  the  receiver,  to  their  prej* 
udice ;  and  as  it  may  work  a  wrong  and  do  mischief  by  being 
permitted  to  stand,  it  must  be  vacated.  The  only  judgment  or 
order  which  should  have  been  granted)  was  an  order  of  reference 
to  a  competent  lawyer  to  take  proof  and  report  to  the  court  the 
amount  and  character  of  the  funds  and  available  resources  in 
the  hands  of  the  receiver  and  the  amounts  of  the  several  claims 
thereon,  and  the  rights  and  interests  of  ^he  several  claimants, 
with  directions  to  the  referee  to  cause  all  the  parties  in  interest, 
and  the  several  claimants,  to  be  properly  summoned  to  appear 
before  him  for  the  protection  of  their  several  interests.  Per- 
haps an  order  of  that  character  would  have  been  proper  and 
regular,  and  upon  the  proceedings,  and  report  of  the  referee, 
a  judgment  which  should  be  of  binding  force  upon  all  could 
have  been  pronounced;  but  as  this  was  not  argued,  I  will 
not  pass  upon  it,  but  leave  the  parties  to  stipulate,  if  they  are 
so  advised,  that  such  order  may  be  entered  in  place  of  the 
interlocutory  judgment  already  given.  If  such  stipulation  is 
not  made,  the  judgment  must  be  set  aside,  so  far  as  it  affects 
or  purports  to  aiSect  or  pass  upon  the  rights  of  tiie  olaimaiits 


306  CA8E8  IK  TE£  8UPK£M£  COURT* 

Hart  «.  Hart. 

»  - 1 

under  the  cash  policies^  or  to  give  direction  to  the  fimds  of 
property  in  the  hands  of  the  receiver  to  their,  prejndice,  or 
without  making  provision  for  the  payment  of  such  claims.  And 
all  proceedings  must  be  stayed  in  the  action,  until  by  proper 
amendment  the  claimants  are  made  parties  to  the  action. 

• 

[Onondaga  Special  Term,  June  9, 1866^.  W.  F.  Allen,  Jnstioe.  AiBnned 
at  the  Onondaga  General  Term,  October  10,  1866.  PraU,  Bacati  and  W.  F. 
AUen,  JnsticeB.]    ' 


Abel  Hart  vs.  Abel  Hart,  Jun. 

A  lease  of  agricnltaral  lands  for  twelve  years,  with  a  covenant  of  renewal  fix' 
twelve  years  longer  if  the  lessor  shall  live,  and  a  farther  covenant  to  continvflf 
the  renewals  every  twelve  years  so  loog  as  the  lessor  shall  live,  is  good  fhr  the 
first  twelve  years,  bat  the  covenants  for  renewal  are  void  as  being  in  ocmtra- 

^     Tentjon  of  section  14  of  article  1  of  the  constitation. 

The  Covenant  for  renewal,  being  an  indepeadent  covenant,  may  fall  withont  ini- 
pairing  the  grant  ibr  the  first  twelve  years: 

Where  a  son  agreed  to  support  and  maiotain  bis  fhther  during  his  life,  and  tov^ 
nanted  that  if,  at  any  time,  the  fkther  should  become  dieaaiufitd  with  living 
with  him,  the  son  would  pay  all  reasonable  charges  for  the  board  and  neceasaiy 
expenses  of  the  &ther ;  Held  that  the  father  had  a  right  to  quit  the  fkmily  of 
the  son  whenever  he  became  dissatisfied,  without  showing  any  good  excuse 
for  leaving ;  and  that  it  wtts  for  him  to  Judge  whether  there  was  good  cause 
Ibr  dissatis&ction/ 

A  lease  from  fiither  to  son,  of  real  estate,  for  a  term  of  years,  with  a  covenant  on 
the  part  of  the  lessee  to  support  the  lessor,  during  his  lifo,  is  no  evidence  of  a 
settlement  of  accounts  between  the  parties,  so  as  to  bar  a  set-off  by  the  son,  in 
an  action  b^  the  father,  upon  the  covenants  in  the  lease. 

THIS  action  was  brought  to  recover  damages  for  a  breach  of 
a  covenant,  whereby  the  defendant  was  to  maintain  -the 
plaintiff  through  life,  &c.  The  following  is  a  copy  of  the  in- 
strument upon  which  the  action  was  brought : 

^'  This  indenture^  made  the  9th  day  of  March,  1849,  betweea 
Abel  Hart  of  the  town  of  Candor  and  the  county  of  Tioga,  N.  Y^ 
of  the  first  part,  and  Abel  Hart,  jr.  of  the  same  place  of  the 
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second  part,  witnesseih,  tbat  the  eaid  partj  of  the  first  part,  for  and 
in  consideration  of  the  rents,  covenants  and  agreements  hereinaf- 
ter mentioned  and  contained,  to  be  paid,  kept  and  performed  on 
the  part  and  behalf  of  said  party  of  the  second  part,  hath  leased, 
demised  and  to  farm  let  nnto  the  said  party  of  the  second  part, 
and  his  representatires.  for  and  during  the  term  of  twelve  years, 
if  said  party  of  the  first  part  should  so  long  live,  and  if  not,  then 
during  the  life  of  the  said  party  of  the  first  part,  all  the  home 
farm  of  the  party  of  the  first  part  with  the  appurtenances,  and 
also  all  the  personal  property  of  all  kinds,  except,  &c.,  re- 
serving therefrom  two  beds  and  bedding,  <fcc.  And  the  said 
party  of  the  first  part  hereby  covenants  and  agrees,  to  and  with 
the  said  party  of  the  second  part,  his  heirs  and  assigns  and  ex- 
ecutors and  administrators,  that  at  the  termination  of  the  said 
term  of  twelve  years,  if  he  should  live  so  long,  he  will  renew 
this  lease  upon  the  terms  and  conditions  therein  contained,  for 
the  further  term  of  twelve  years  if  he  should  so  long  live,  and 
if  not,  then  for  the  term  of  his  natural  life,  and  continue  to  re- 
new the  same  from  time  to  time  at  the  end  of  each  twelve  years 
or  as  long  as  he  shall  live ;  and  it  is  further  covenanted  and 
agreed  between  the  said  parties,  that  the  balance  of  the  hay 
now  on  hand,  if  any,  after  keeping  the  stock  through  till  feed- 
ing of  grass,  and  the  teams  till  getting  through  the  spring  work, 
is  to  be  appraised  by  disinterested  men  and  to  be  paid  by  the 
said  party  of  the  second  part  and  sold  by  him,  and  the  avails 
paid  to  the  party  of  the  first  part.  And  the  said  party  of  the 
first  part  hereby  covenants  and  agrees  that  upon  his  decease  all 
his  personal  property  of  whatsoever  name  or  nature,  as  well  that 
which  is  above  excepted  out  of  this  lease  or  instrument  as  that 
which  is  not,  except  the  two  beds  and  bedsteads,  bedding  and 
bed  curtains,  and  excepting  also  his  money,  notes,  book  accounts 
and  demands,  shall  be  the  absolute  property  of  the  said  party 
of  the  second  part.  In  consideration  whereof  the  said  party  of 
the  second  part  hereby  covenants  and  agrees,  to  and  with  said 
party  of  the  first  part  and  his  representativ^es,  to  pay  Abel  H. 
Potter  the  sum  of  one  hundred  dollars  on  his  arriving  at  the  age 
of  twenty-one  years,  and  to  pay  to  the  party  of  the  first  part 
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ihe  yearly  rent  of  one  hundred  and  fifty  dollars  ipGsa  the  date 
hereof  at  the  end  of  each  year  daring  the  continuance  of  this 
lease,  and  to  pay  all  taxes  assessed  upon  said  property  during 
said  time,  and  also  to  maintain  the  said  party  of  the  first  part 
through  life,  and  to  find  and  proride  him  with  good  and  respect^ 
able  clothing  and  proper  and  reasonable  board  and  lodging,  look- 
ing after  and  providing  for  all  his  wants  in  sickness  and  in 
health ;  to  procure  and  pay  for  all  necessary  and  proper  medical 
aid  and  attendance  for  him,  and  to  pay  all  his  funeral  charges,  and 
to  procure  and  erect  suitable  grave  stones  at  his  grave ;  and  if 
at  any  time  said  party  of  the  first  part  shall  become  dissatisfied 
with  living  with  said  party  of  the  second  part,  then  the  said 
party  of  the  second  part  is  to  pay  all  reasonable  charges  for  the 
board  and  necessary  expenses  of  the  said  party  of  the  first  part ; 
and  if  said  party  of  the  first  part  should  not  live  the  present 
year  out,  the  party  of  the  second  part  is  nevertheless  to  pay  to 
his  representatives  one  full  year's  rent  of  one  hundred  and  fifty 
dollars ;  but  in  other  respects  said  rent  to  cease  on  the  death  of 
said  party  of  the  first  part  And  it  is  the  express  agreement 
of  the  parties  to  these  presents,  that  if  the  yearly  rent  above 
reserved,  or  any  part  thereof,  shall  not  be  pud  as  above  agreed, 
upon  demand  thereof,  or  if  defSeiult  shall  be  made  in  any  of  the 
covenants  herein  contained,  on  the  part  and  behalf  of  the  said 
party  of  the  second  part,  his  heirs,  executors,  administrators  or 
assigns,  to  be  paid,  kept  and  performed,  then  and  from  thence- 
forth it  shall  and  may  be  lawftd  for  the  said  party  of  the  first 
part  to  re-enter  into  and  take  possession  of  the  demised  premises 
and  every  part  thereof,  and  to  take  possession  of  said  personal 
property,  and  to  hold  the  same  free  and  discharged  firom  the 
lease  and  agreement.    In  witness  whereof,''  &c^ 

The  answer,  after  denying  the  allegations  of  the  complaint^ 
set  up  a  counter-claim,  averring  that  the  plaintiff  was  indebted 
to  the  defendant  for  work  and  labor  and  for  personal  property 
sold  and  delivered,  and  for  money  had  and  received,  d&c  and  de- 
manded judgment  for  the  sum  of  $1800k  The  cause  was  tried 
before  referees.  The  evidence  showed  that  the  plaintiff  had  left 
the  family  of  the  defendant,  and  the  defendant  claimed  it  waa 
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witkovt  any  just  cause,  and  that  oonseqaentlj  the  plaintiff  could 
not  recoyer.  The  defendant  also  claimed  that  the  lease  was 
invalid.  The  defendant  offered  to  prove  his  counter-claim.  This 
evidence  was  excluded,  on  the  ground  that  the  execution  of  the 
lease,  by  the  parties,  was  evidence  of  the  settlement  of  all  ac- 
counts up  to  that  date,  and  the  account  was  all  anterior  to  that 
time.  The  referees  found  the  sum  of  $873.28  due  to  the  plain- 
tiff, and  judgment  being  entered  for  that  amount,  at  a  special 
term,  the  defendant  appealed. 

Davis  4*  Warner^  for  the  appellant. 

Geo.  S.  Camp^  for  the  respondent. 

By  the  Courts  Mason,  J.  I  am  strongly  inclined  to  think 
that  this  lease  cannot  be  upheld  for  a  longer  period  than  twelve 
years,  for  the  reason  that  it  is  against  the  spirit  and  policy  of 
section  14  of  article  1  of  the  constitution,  which  declares  that 
^'  no  lease  or  grant  of  agricultural  land  for  a  longer  period  than 
twelve  years,  hereafter  made,  in  which  shall  be  reserved  any 
rent  or  service  of  any  kind,  shall  be  valid."  The  lease  in  the 
case  at  bar  is  for  twelve  years,  with  a  covenant  of  renewal  for 
twelve  years  longer  if  the  lessor  should  live,  with  a  further  cov- 
enant to  continue  the  renewals  every  twelve  years  so  long  as 
the  lessor  shall  live.  Leases  of  this  kind,  with  a  covenant  of 
renewal,  have  not  been  treated  by  the  courts  sis  precarious  in- 
terests. They  are  enforced,  and  a  court  of  equity  will  compel  a 
renewal  (9  Ves.  325.  16  id.  84.  14  id.  382.  2  id.  443,  n.  4. 
6  Bac.  Abr.  677,  Bouv.  ed.)  Leases  of  this  kind  are  become  a 
fund  for  settlements  of  every  kind,  for  mortgages  of  every  kind, 
for  the  whole  term  to  which  the  renewal  might  extend.  (5  Bac. 
Abr.  677,  Bouv.  ed.)  These  covenants  to  renew  run  with  the 
land,  and  bind  the  grantee  of  the  reversion.  (4  Kenfs  Com. 
109,  Sd  ed.)  The  lease,  however,  is  good  for  the  first  twelve 
years;  but  the  covenant  of  renewal  is,  in  my  judgment,  in 
contravention  of  the  constitution.    The  covenant  of  renewal 
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being  an  independent  covenant,  may  fall  without  impairing  tbe 
grant  for  the  twelve  years. 

The  referees  were  right  in  holding  that  the  plaintiff  had  a 
right  to  quit  the  fiunily  of  the  defendant  whenever  he  became 
dissatisfied.  The  langoage  of  the  covenant  is,  that  if  at  any 
time  the  said  party  of  the  first  part  shall  become  dissatisfied 
with  living  with  the  said  party  of  the  second  part,  then  the 
said  party^of  the  second  part  is  to  pay  all  reasonable  charges 
for  the  board  and  necessary  expenses  of  the  said  party  of  tiie 
first  part.  It  is. a  case  where  the  law  will  not  undertake  to  say 
for  the  party  he  must  be  satisfied  and  has  no  right  to  be  dissat- 
isfied with  living  in  this  family ;  for  the  party  by  the  express 
terms  of  his  contract  has  made  his  own  feelings  the  sole  judge 
of  the  matter.  Contentment  and  satisfaction  with  a  man's  po- 
sition in  a  particular  fiunily,  is  a  matter  which  the  law  will  not 
assume  to  determine  for  him.  Neither  will  it  do  the  converse, 
and  say  he  had  no  cause  to  be  discontented  and  dissatisfied  and 
therefore  he  cannot  be  regarded  as  dissatisfied.  The  agreea- 
bleness  or  disagreeableness  of  the  society  and  state  of  things 
about  him  in  the  family  are  left  to  his  own  tastes  and  feelings 
to  detennine  If  the  defendant  is  right  in  the  construction 
which  he  puts  upon  this  clause  of  the  contract,  and  we  are  to 
hold  that  the  plaintiff  had  no  right  to  quit  without  good  cause 
arising  from  a  neglect  of  the  defendant  to  perform  his  duties 
under  the  contract,  towards  the  plaintiff  then  the  clause  of  the 
contract  is  wholly  superfluous,  and  is  divested  of  all  meaning 
and  legal  eifect ;  for  if  the  defendant  has  not  performed  his 
duty  to  the  plaintiff,  under  the  covenant,  then  the  pluntiff  would 
be  justified  in  leaving,  were  there  no  such  clause  as  this  in  the 
contract  The  defendant's  construction  of  this  contract,  there- 
fore, deprives  this  clause  of  all  legal  effect  whatever — an  inteiv 
pretation  never  indulged  if  it  can  be  avoided. 

The  referees  erred  in  rejecting  the  evidence  offered,  to  prove  » 
setK)ff.  This  lease  was  no  evidence  of  a  settlement  (£  accounts 
between  the  parties,  within  the  prbciple  of  the  case  of  De 
Freest  V.  BUmmngdale  and  others,  (5  Denu^  304,)  and  the 
other  cases  referred  to.    The  lease  itself  shows  to  what  tran9» 
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Actions  it  was  intended  to  apply,  and  what  matters  it  embraced. 
It  is  most  manifest  from  the  instrument  itself  that  it  did  not 
embrace  any  thing  else.  It  is  no  answer  to  the  rejection  of  this 
evidence  that  the  plaintiff  had  given  some  evidence  tending  to 
show  that  all  the  accounts  between  the  parties  were  settled  at 
that  time.  The  defendant  had  a  right  to  overthrow  this  evi- 
dence, and  I  think  there  was  not  even  prima  fade  evidence 
of  a  settlement  given,  and  that  the  defendant  had  a  right  to  ask 
the  jury  to  find  that  there  was  no  settlement  proved.  There 
must  be  a  new  trial  granted  for  this  cause  alone;  costs  to 
abide  the  event  of  the  action. 

[DfiLAWARB  General  Term,  July  8|  1856.    Chray^  Shankland  and  Mcuon, 
JnsticeB.] 


Nichols  vs.  Moodt. 


A  pablio  agwt,  adang  in  the  line  of  his  duty,  ii  not  penonally  liable  upon  con- 
tracts  made  hj  him  on  behalf  of  the  gOTemmeilt;  nnlefls  it  appears  that  the 
credit  was  given  to,  or  the  labor  perfonned  for,  the  agent  himself,  and  on  his 
agreement  and  promise  to  pay ;  or  the  fkct  of  his  being  a  public  agent  was 
unknown,  and  not  disclosed  at  the  time  of  making  the  contract. 

A  distinctioD  exists  between  public  agents  and  those  of  a  private  character,  in 
respect  to  their  personal  liability. 

Ordinarily,  an  agent  contracting  in  behalf  of  the  goTcnunent,  or  of  the  publict 
is  not  personally  bound  by  such  contract,  because  it  is  not  to  be  presumed, 
either  that  a  public  agent  intends  to  btod  himself  personally,  or  that  a  party 
contracting  with  him  in  his  pablio  chancter  means  to  rely  upon  his  individual 
rasponsifaUify. 

A  oollector  of  the  customs  of  the  United  States  government  is  not,  in  the  ab- 
sence of  an  express  promise  to  pay,  liable  fbr  the  wages  of  a  person  em- 
ployed by  him  as  night  watch  and  oarsman. 

The  doctrine  of  reipondeat  superitn-  applies  to  such  a  case. 

raS  action  was  commenced  before  a  justice  of  the  peace 
of  St.  Lawrence  county.  It  was  for  work  an^  labor^  and 
a  separate  count  in  the  complaint  averred  that  the  defendant, 
in  the  month  of  April,  1864^  hired  and  employed  the  plaintiff 
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to  work  for  him,  at  the  price  or  sam  of  $30  per  month,  and 
that  the  plaintiff  worked  for  the  defendant,  under  the  said 
agreement,  from  the  15th  of  Angnst,  1854,  to  the  Ist  of  Janu- 
ary, 1855.  The  defendant  denied  the  allegations  of  the  com- 
plaint. On  the  trial  the  plaintiff  proved  by  R,  M.  Bamsj  that 
the  defendant  was  collector  of  customs  for  the  district  of  Oswe- 
gatchie,  and  entered  upon  the  duties  of  his  office  on  the  2l8t 
day  of  August,  1854.  The  witness  testified,  '^  The  plaintiff  was 
around  the  office.  He  commenced  stopping  there  from  about 
the  time  the  defendant  took  the  office.  The  defendant  told  me 
to  go  to  a  certain  place,  the  plaintiff  to  another  place,  Lasoelles 
to  another,  and  Low  to  another.  We  were  s^nt  to  watch  what 
was  coming  over.  I  heard  the  defendant  say,  two  or  three 
times,  that  he  had  sent  the  plaintiff  out  to  watch.  I  saw  the 
plaintiff  get  the  oars,  and  he  and  the  defendant  went  off  in  a 
boat  together.  It  was  about  8  or  9  o'clock  in  the  evening.  I 
heard  the  defendant  say  that  he  had  the  plaintiff  with  him, 
such  a  night,  and  that  he  thought  the  plaintiff  considerable  of  a 
coward."  On  being  cross-examined,  the  witness  further  testi- 
fied that  the  plaintiff  informed  him  that  he  was  there  as  a  secret 
informer.  The  informer  is  entitled  to  one  quarter  of  the  seia- 
ures  made.  Smith  Law,  another  witness  for  the  plaintiff,  tes- 
tified that  he  was  watchman  of  the  revenue  in  the  custom 
house  at  Ogdensburgh ;  that  he  had  been  out  with  the  plaintiff 
fbur  or  five  times ;  twice  they  were  gone  from  9  P.  M.  till  2  or 
3  in  the  morning.  The  plaintiff  acted  as  night  watch  and 
oarsman,  during  the  months  of  August  and  September :  had 
known  of  the  plaintiff  being  out  other  times,  when  he  was  not 
with  him,  but  could  not  say  how  often.  The  witness  further 
testified  t}iat  any  one  has  the  right  to  inform,  and  is  entitled  to 
one  quarter  of  the  seizure,  if  one  is  made.  He  had  heard  the 
defendant  say  to  the  plaintiff,  '^  Well,  Nichols,  do  you  intend  to 
get  a  quarter  to-night  ?"  C.  W.  Lascelles  also  testified  for  the 
plaintiff,  that  he  knew  that  the  plaintiff  had  been  out  watching 
several  times,  since  the  defendant  had  been  in  the  custom  house. 
He  was  up  and  down  the  St.  Lawrence  river,  at  different  points, 
with  the  witness,  by  direction  of  the  defendant.    The  witneas 
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^ent  ynth  the  plaintU^  the  last  time  he  recollects  o^  first  to  the 
rail  road  depot)  at  the  suggestion  of  the  plaintiffs  On  being 
asked  what,  in  his  opinion,  the  services  of  the  plaintiff  were 
worth  per  month,  the  question  was  objected  to  by  the  defend- 
ant's counsel  as  immatisrial.  The  court  received  the  eyidence, 
and  the  witness  answered  that  he  could  form  no  opinion  of  what 
the  plaintiff's  services  were  worth,  for  he  did  not  know  how 
much  he  was  out.  It  was  worth,  the  times  he  was  out  with  the 
witness,  6  or  8  shillings  per  night.  He  knew  that  the  plaintiff 
was  about  the  office  from  the  time  the  defendant  came  in,  in 
August,  until  after  election  the  same  year.  R.  M.  Bams,  on  be- 
ing recalled,  further  testified  that  he  had  been  in  the  office  every 
day  but  two,  since  the  defendant  had  held  the  office  of  collector. 
The  plaintiff  came  into  the  office  almost  every  evening  during 
the  time,  until  almost  election  time,  in  November,  1854.  He 
would  come  in  and  sit  down,  and  sometimes  in  the  daytime. 
There  was  no  particular  duty  in  the  office  that  he  could  do. 
He  had  met  the  plaintiff  several  times,  when  he  had  been  out) 
and  "talked  things  over  with  him."  He  had  heard  the  de* 
fendant  ask  him,  on  some  occasions,  where  he  was,  and  what 
he  had  been  doing  the  night  before.  Heard  both  the  plain'- 
tiff  and  the  defendant  say  that  the  defendant  had  paid  the 
plaintiff  five  dollars,  but  neither  said  what  it  was  for.  The 
government  pays  $20  per  month  for  services  of  night  watch 
and  oarsmen.  A  witness  on  the  part  of  the  defendant  testi- 
fied that  the  plaintiff  went  over  the  bridge  with  him,  one  nighty 
and  told  him  to  go  around  and  look  in  that  way,  unless  he  had 
the  power  to  seize  a  thing  when  he  saw  it 

The  testimony  being  closed,  the  defendant's  counsel  moved 
for  a  nonsuit,  on  the  ground  that  if  any  services  were  proved 
by  the  plaintiff  they  were  performed  for  the  government,  and 
that  the  defendant  was  not  individually  liable  therefor.  The 
court  denied  the  motion,  and  the  jury  rendered  a  verdict  in 
fiivor  of  the  plaintiff  for  $51.25  damages,  for  which,  with  costs, 
the  justice  rendered  judgment,  being  their  verdict  upon  the 
calculation  that  the  plaintiff  had  proved,  to  their  satisfSftction, 
aeventy-five  nights'  services)  at  six  shillings  per  nighty  and  de^ 
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ducting  the  sum  of  fire  dollars  paid  by  the  defendant.  The 
county  court  of  St.  Lawrence  county  affirmed  the  judgment^  and 
the  defendant  appealed  to  the  supreme  court 

Brvwn  ^  Spencer j  finr  the  plaintiff. 

Morris  ^  Narj/,  for  the  defendant. 

By  the  Courts  G.  L.  Allen,  P.  J.  The  plaintiff  &iled  en* 
tirely  in  establishing,  by  proof,  the  special  count  in  his  com- 
plaint. If  he  had  made  out  such  a  contract  as  in  that  count 
alleged,  he  would  probably  have  been  entitled  to  recoyer.  It 
has  undoubtedly  been  established,  by  a  great  numb^  of  caseSy 
that  a  person  acting  as  a  public  agent  may  contract  with  an 
individual  in  such  a  maimer  as  to  make  himself  personally 
liable ;  but  the  fiicts  and  circumstances  must,  in  such  caseSi 
show  the  contract  to  be  very  special,  and  that  the  party  gave  the 
credit  to,  or  performed  the  labor  for,  the  individual  alone,  and 
on  his  promise  and  agreement  to  pay }  or  the  fact  of  his  being 
a  public  agent  must  be  unknown,  and  must  not  be  disclosed  at 
the  time  of  making  the  contract.  The  great  inquiry  in  such 
cases  is,  to  whom  was  the  credit  intended  to  be  given.  {Dunr 
lap^s  Paley  on  Agency ^  376,  7,  and  notes,  1  Term  R.  180. 
2  Kenfs  Com.  632.  3  DaUas,  884.  12  Jdhn.  385,  444.  15 
id.  1.  19  id.  63.  7  Cowen,  451.  8  id.  191.)  And  even  an 
express  promise  to  pay  is  not  always  the  criterion.  But  much 
depends  upon  the  question  whether  the  agent  intended  to  make 
himself  personally  liable.  (  Walker  v.  Swartwout^  12  John. 
444.  2  Wend.  875.)  A  very  different  rule  prevails  in  regard 
to  public  agents  finom  that  which  is  applicable  to  those  of  a  pri^ 
vate  character.  Ordinarily,  an  ag^it  contracting  in  behalf  of 
the  government  or  of  the  public,  is  not  personally  bound  by 
such  a  contract,  although  he  might  be,  perhaps,  if  it  were  an 
agency  of  a  private  character.  The  reason  of  the  distinction, 
say  the  elementary  writers,  and  the  adjudged  cases,  is,  "  that 
it  is  not  to  be  presumed,  either  that  the  public  agent  intends  to 
bind  himself  personally,  in  acting  as  a  functiottaiy  of  the  gov^ 
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emmeat,  or  tbat  the  party  dealing  mt^  him  in  his  public  char- 
acter, means  to  rely  upon  his  individual  responsibility.  On 
the  contrary,  the  natoral  presumption,  in  snoh  cases,  is  that  the 
contract  was  made  upon  the  credit  and  responsibility  of  the  gov- 
emment  itself  as  possessing  an  entire  ability  to  fulfill  all  its 
just  contracts,  far  beyond  that  of  any  private  man,  and  that  it 
is  ready  to  fulfill  them,  not  only  with  good  faith,  but  with  punc- 
tilious promptitude  and  in  a  ^irit  of  liberal  courtesy."  {Story 
CH  Agency^  ck.  11,  §  302,  and  cases  cited  in  notes.  Dttnlap^s 
Paley  en  Agency^  876,  877,  and  notes.) 

This  has  been  the  doctrine  firom  the  leading  case  of  Mao- 
heath  v.  HaUiman,  (1  T.  R.  172, 181,)  followed  as  late  as  the 
case  of  Crirley  v.  Lord  Palmerston^  (8  Brod.  8^  Bing.  275,) 
in  England,  through  a  great  variety  of  adjudications  in  our  own 
country.  {See  Hodgson  v.  Dexter^  1  Cranch,  845  ;  1  Mass. 
Rep.  208;  9  id  490 ;  6  u<.  253 ;  3  Dallas,  884.)  The  cases 
of  Macbeath  v.  Haldiman,  and  Hodgson  y.  Dexter,  were 
recognised  and  followed  by  the  supreme  court  of  this  state,  in 
Walker  v.  Swartwout,  (12  John.  444, 448,)  virtually  overruling 
the  case  of  Sheffield  v.  WcUson,  (3  Caines,  69,)  which  has  been 
pronounced  more  than  once,  ^an  extraordinary  decision.^  In 
the  case  just  cited  as  overruling  it,  the  defendant  was  quarter 
master  general  of  the  United  States  army,  which  arrived  at 
French  Mills,  Franklin  county,  about  the  20th  November,  1813. 
He  directed  certain  boatmen  who  were  with  the  army  (and  the 
plaintiff  among  the  rest)  to  go  to  work  for  the  use  of  the  ar- 
my, and  promised  that  they  should  each  be  allowed  for  their 
services  $2  per  day.  The  plaintiff  worked,  accordingly,  about 
six  weeks,  when  he  applied  to  the  defendant,  who  was  about  to 
leave  French  Mills,  for  a  certificate  as  evidence  of  the  contract, 
and  of  the  time  he  had  worked,  and  the  defendant  replied,  "my 
VHird  is  sufficient,^  and  told  the  plaintiff  to  go  to  work,  and  he 
would  pay  him,  when  his  work  was  done.  The  phuntiff  contin- 
ued to  work  under  this  assurance,  for  several  weeks  afterwards, 
when  he  was  discharged  without  pay.  He  brought  his  action 
against  the  defendant,  and  a  verdict  was  rendered  in  his  favor, 
subject  to  the  opinion  of  the  supreme  court    Thompson,  OL  J., 
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was  of  opinion  that  he  was  entitled  to  recover,  upon  the  ezpreas 
promise.  Bat  the  rest  of  the  court  thought  otherwise;  and 
Spencer,  J.,  in  delivering  the  opinion  of  the  court,  remarks  that 
'' whether  the  court,  in  Sheffield  v.  Watson^  made  a  correct 
application  of  the  principles  recognized  and  established  in  the 
cases  of  Macbeath  v.  Haldiman  and  Hodgson  v.  Dexter^  to  the 
fitcts  before  them,  might  admit  of  some  doubt,  but  the  court 
certainly  did  not  intend  to  overrule  them."  After  commenting 
upon  the  opinion  of  Judge  Livingston,  in  the  case  of  Sheffield 
V.  Watson,  and  observing  that  the  court  were  not  to  be  consid- 
ered as  committed,  by  the  peculiar  phraseology  or  illustrations 
of  the  judge  who  gave  the  opinion.  Justice  Spencer  proceeds 
to  remark :  ^' It  has  been  argued  in  this  case,  that  the  defend- 
ant  promised  to  pay  the  plaintiff  for  it,  when  his  work  was  done. 
The  same  argument  was  urged  in  Hodgson  v.  Dexter,  and  the 
fact  in  that  case  was,  that  Mr.  Dexter  covenanted,  under  seal, 
to  keep  the  premises  in  good  repair,  &c.  But  the  court  hold* 
ing  it  to  be  a  contract  entirely  on  behalf  of  government,  con* 
sidered  the  obligation  to  be  on  the  government  only,  and  not  a 
personal  undwtaking.  The  facts  in  this  case  (he  adds)  show 
very  clearly  that  it  never  was  in  the  contemplation  of  either 
party,  originally,  until  some  time  after  the  labor  was  done, 
that  the  defendant  should  be  personally  responsible."  And 
again  he  remarks :  "I  entirely  agree  with  Gh.  J.  Marshall,  that 
to  hold  a  public  agent,  acting  in  the  line  of  his  duly,  liable 
for  contracts  made  on  account  of  government,  would  be  pro- 
ductive of  the  most  injurious  consequences  to  the  public  as 
well  as  individuals,  and  no  prudent  man  would  consent  to  be- 
come a  public  agent,  if  he  should  be  made  personally  respon- 
sible on  the  public  account  This  is  not  the  case  of  an  iso- 
lated boatman.  The  same  principles  which  will  render  the 
defendant  liable  in  this  case  will,  for  aught  I  perceive,  make 
him  liable  to  all  the  boatmen  descending  the  St  Lawrence  with 
the  army,  for  it  seems  he  set  them  all  at  work,  at  $2  per  day, 
and  hence  the  greater  improbability  that  he  meant  to  subject 
himself." 
I  have  quoted  thus  largely  from  this  opinion,  because  it  ig 
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peculiarly  applicable,  in  many  of  its  facts  and  circnmstances, 
to  the  case  we  are  now  considering,  and  is  a  mncli  stronger  one, 
in  many  of  its  bearings,  in  favor  of  a  recovery,  than  the  pres- 
ent. In  that  case  there  was  an  express  promise  to  pay;  in  this 
there  is  no  such  promise. 

The  same  principle  was  again  sanctioned  in  RcUhbon  v. 
Budtong,  (15  John.  1,)  and  in  Bronsan  v.  Woolsey^  (17  id. 
46.)  In  the  latter  case  the  defendant,  a  captain  in  the  United 
States  navy,  employed  the  plaintiff,  with  his  vessel,  to  transport 
ordnance  and  stores  on  Lake  Ontario,  and  finally  caused  it  to  be 
sunk  in  the  lake  near  Oswego.  It  was  decided  that  he  was 
acting  on  behalf  of  the  government,  and  could  not  be  held  per- 
sonally responsible.  So  in  the  case  of  Olney  v.  Wiekes^  (18 
John,  122,)  the  court  saSd  that  ''where  a  public  agent  acts 
ostensibly  in  the  line  of  his  official  duty,  his  contracts  are  pub- 
lic and  not  personal."  See  also  1  Cowen^  513 ;  Fox  v.  Drake^ 
(8  id.  191 ;)  Belknap  v.  Reinhart,  (2  Wend.  875,)  in  which 
a  promise  was  made  by  the  defendant  to  pay  a  certain  reward 
for  apprehending  a  deserter.  See  also  Osborne  v.  Kerr,  (12 
Wend.  179,)  which  was  an  action  against  a  canal  superintend- 
ent, and  where  the  court  placed  their  decision  upon  the  ground 
that  the  case  did  not  show  that  the  defendant  intended  to  bind 
himself  personally.  Also  Chitty  on  Con.  8/A  Am.  ed.  251,  2 ; 
Story  on  Agency,  888,  §  802,  ^c;  DunlajPs  Foley,  876  to  879, 
and  notes. 

Now  what  are  the  facts,  in  this  case,  upon  which  the  defend- 
ant relies,  to  distinguish  it  from  those  above  cited.  As  already 
remarked,  jio  express  promise  was  proved,  nor  is  any  pretended. 
The  plaintiff  relies  upon  the  implied  undertaking  on  the  part 
of  the  defendant,  to  hold  himself  individually  responsible.  The 
only  evidence  is,  that  the  plaintiff  being  ''about"  the  custom 
house  after  the  defendant  was  appointed  collector,  acted  volun- 
tarily as  a  night  watch  and  oarsman,  or  as  a  secret  informer. 
He  was  directed  by  the  defendant,  in  a  few  instances,  to  repair 
to  particular  points  on  the  river,  and  he  was  found  to  be  at  the 
office  almost  every  evening.  In  a  word,  he  acted  much  as  others 
did,  about  the  office,  who  were  in  the  same  business ;  the  de- 
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fendant  asking 'bim,  on  some  occasions,  if  he  ^^  intended  to  gei 
his  quarter^'  that  night.  The  question  is,  did  the  defendant 
intend  to  make  himself  personally  liable  to  the  plaintiff,  for  his 
services,  and  did  the  plaintiff  ao  contract,  or  intend  to  contract  ? 
There  is  no  evidence  from  which  such  an  intent  may  be  inferred. 
This  is  not,  as  was  remarked  in  Wcdker  v.  Swartwtmtj  the  case 
of  an  isolated  boatman.  Every  boatman  and  night  watch  en- 
gaged in  the  business  could  probably  make  as  much  proof 
against  the  defendant  as  did  the  plaintiff  in  this  action,  and 
would  be  as  much  entitled  to  recover.  '  No  one  can  for  a  mo- 
ment suppose  or  believe  that  the  defendant  ever  intended  to 
make  himself  personally  responsible  to  all  these  men.  The 
plaintiff  well  knew  that  the  defendant  was  collector,  and  that 
the  services  he  was  performing  were  for  the  benefit  of  the  gov- 
ernment, and  that  the  defendant  was  acting  in  the  line  of  his 
duty  as  collector,  in  obtaining  such  services,  and  that  the  gov- 
ernment paid  $20  per  month  for  services  such  as  those  rendered 
by  him.  It  was  his  duty,  if  employed  at  the  office,  to  present 
his  account,  duly  verified  according  to  the  regulations  of  the 
department.  {Ghrdoris  Dig.  U,  S.  Laws,  p.  95,  i  895.)  The 
last  report  of  the  secretary  of  the  treasury  shows  that  the  sum 
of  $240  was  appropriated  for  the  services  of  night  watch  and 
oarsmen  at  the  port  of  Oswegatchie,  for  the  year  1855.  The 
collector  has  the  right,  and  it  is  his  duty,  if  necessary,  to  em- 
ploy such  persons,  who  must  be  sworn  in,  and  the  collector  is 
not  personally  responsible  for  their  services,  any  more  than  for 
those  of  any  other  officer  under  him.  His  directions  to  the 
plaintiff  to  go  to  particular  places  to  watch,  probably  arose  out 
of  his  power  to  employ  on  behalf  of  the  government,  and  they 
raise  no  presumption  that  he  intended  to  make  himself  person-^ 
ally  responsible.  The  plaintiff  did  not  himself  pretend  so,  until 
after  his  discharge.  At  all  events,  it  is  to  my  mind  very  clear 
that  he  did  not  bestow  his  labor  upon  the  credit  of  the  defend- 
ant as  an  individual.  It  is  more  than  probable  that  he  was 
acting,  as  he  told  the  witness  Barns,  as  '^  a  secret  informer/* 
and  that  his  remaining  about  the  office  was  to  obtain  <me  quar^ 
ter  of  the  seizures  that  might  be  made,  on  his  infonoatioii. 
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tf  he  aeted  in  that  capacity  there  was  no  privity  of  contract 
between  him  and  the  defendant,  from  which  an  implied  promise 
eonld  be  raised.  The  defendant  did  not  need  such  service,  and 
if  it  was  performed,  it  was  for  the  plaintiff's  own  benefit.  {Gor- 
don's Dig.  951,  }  8286.)  But  npon  the  other  view,  no  implied 
promise  can  be  raised  against  the  agent;  and  no  express 
promise  was  proved.  The  doctrine  of  respondeat  superior  ap- 
plies and  the  jnstice  shonld  have  nonsuited  the  plaintiff.  It  is 
said  the  verdict  was  not  supported  by  the  eridence,  as  to  the 
amount.  This  is  probably  correct,  but  as  it  was  entirely 
against  law  and  evidence,  it  cannot  be  sustained  for  any  amount, 
and  the  judgment  rendered  upon  it,  and  that  of  affirmance  by 
the  county  court,  must  be  reversed,  with  costs. 

[Saratooa  General  Term,  July  8,  1866.    C<  L,  AlUn,  Paiges  James  and 
BosekrajUy  Jiuticea.] 


Stuart  vs,  HaWley. 

Where  an  indiTidiial  sets  fire  to  his  ikllow,  wood  and  timber,  for  the  purpose  of 
bringing  the  land  into  cultivation,  and  the  wind  rises,  and  causes  the  flames  to 
spread,  and  communicate  the  fire  to  his  neighbor's  land,  and  the  crops  and 
grass  of  the  latter  are  injured  and  destroyed,  no  action  will  lie,  without  some 
proof  of  negligence  or  misconduct  on  the  part,  of  the  person  building  the  fire. 

Such  negligence  or  misconduct  must  be  established,  by  legal  evidence.  The 
mere  &ct  that  the  fire  was  set  in  a  dry  time,  in  July,  upon  low  swampy  ground, 
previously  burnt  over  and  destitute  of  brush,  will  not  be  sufficient  to  entitle  the 
party  injured,  to  recover. 

THE  plaintiff  commenced  this  action  against  the  defendant, 
in  a  justice's  court  of  St.  Lawrence  county,  |pr  negligently 
and  carelessly  setting  fire  to  his  fallow,  wood  and  timber,  and 
alleged  that  in  consequence  thereof  the  fire  spread,  and  burned, 
injured)  damaged  and  destroyed  the  plaintiff's  lai^d^  h^y  and 
t^Dober  adjoining.  The  plaintiff  claimed  to  recover  damages,  to 
the  amount  of  $100.  The  defendant  denied  the  allegations  in 
the  GCMnplaint.    On  the  trial  it  appeared  in  evidence  that  on  the 
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ITtli  of  July,  1854,  the  defendant  set  fire  to  his  fallow,  whioh 
had  been  preyionsly  burned  over,  in  May.  The  heaps  were 
logged  np  and  set  fire  to.  The  fire  did  not  bum  mueh  until 
{he  20th  of  July,  when  the  heaps  burned  up,  and  the  fire  began 
to  spread.  It  was  a  very  dry  time  when  the  fire  was  set,  there 
having  been  no  rain  since  the  latter  part  of  June  previous. 
The  wind  blew  very  hard  on  the  20th  of  July,  and  the  fire 
spread,  and  burned  over  a  lot  of  Mr.  Lookwood's,  adjoining  the 
defendant,  and  on  the  26th  the  wind  increased  and  blew  a  gale, 
and  the  fire  spread  from  Lookwood's  lot  on  to  the  plaintiff's  lot, 
burning  and  destroying  his  grass,  hay  and  grain,  to  the  value 
of  $170  or  $180. 

The  plaintiff  recovered  a  judgment  for  $100,  with  costs,  which 
the  county  court  afEbrmed,  and  the  defendant  appealed  to  this 
court. 

Judson  ^  PoweUj  for  the  plaintiff. 

Myers  ^  Kingy  for  the  defendant 

Bj/  the  Court,  C.  L.  Allen,  P.  J.  In  the  case  of  Clark  v- 
Foot,  (8  John.  421,)  it  is  said  by  the  court  that  ^'  it  is  a  lawful 
act  for  a  person  to  burn  his  fallow,  and  if  his  neighbor  is  in- 
jured thereby  he  will  have  his  remedy  by  action  on  the  case,  if 
there  be  sufficient  ground  to  impute  the  act  to  the  negligence 
or  the  misconduct  of  the  defendant  or  his  servants."  And  the 
remark  is  put  forth  that  if  a  man's  house  ^^  should  get  on  fire 
and  burn  his  neighbor's,  no  action  would  lie,  because  it  was  law- 
ful for  him  to  keep  a  fire.  The  loss  in  all  such  cases  is  dan^ 
num  absque  injuria?^ 

There  is  no  dispute  about  the  main  facts  in  this  case.  There 
was. considerable  rain  the  latter  part  of  June,  1854,  but  firom 
that  time  to  the  17th  of  July,  when  the  defendant  set  fire  to 
some  log  heaps  in  his  fallow,  it  had  continued  dry.  Some  of 
the  witnesses  say  it  was  a  very  dry  time.  The  place  had  been 
burned  over  the  May  previous,  and  there  were  no  bush  near. 
It  was  low  swamp  land.    The  heaps  were  not  very  dry,  when 
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first  fired,  and  did  not  imniediately  bom.  From  the  17th  to  the 
20th  of  July  it  continued  yery  hot  and  dry,  thoagh  it  rained  a 
yery  little  on  the  morning  of  the  17th.  On  the  20th  the  wind 
commenced  blowing  violently,  and  the  fire  communicated  to 
Lockwood's  lot,  which  was  a  pasture,  lying  between  the  plain- 
tiff's and  the  defendant's  lots.  On  the  26th  of  July  the  wind 
blew  a  gale,  and  the  fire  was  blown  across  Lockwood's  lot  and 
extended  to  the  plaintiif 's,  and  burned  his  grass,  crops.  &c.,  oc- 
casioning a  loss,  which  was  stipulated  at  $100.  The  only  evi- 
dence of  any  carelessness  on  the  part  of  the  plaintiif  is,  that  the 
'  fire  was  set  in  a  dry  time  in  Jidy.  But  this  single  fact,  under 
the  circumstances,  does  not  entitle  the  plaintiff  to  recover.  It 
was  set  on  low  swamp  ground  that  had  once  been  burned  over. 
There  were  no  brush  near.  The  stumps  were  wet  and  did  not 
bum  well,  and  in  fact  were. not  all  consumed.  It  la  a  well 
known  fact  that  fire  will  not  so  readily  run  on  ground  which  has 
been  before  burned  over,  as  at  first.  It  was  set  on  a  day  which 
looked  likely  for  rain.  It  did  rain  in  the  morning,  though  not 
to  a  great  extent. 

It  appears  to  me  it  cannot  be  contended  that  the  defendant 
selected  an  improper  time,  or  that  it  was  a  careless  act  in  him, 
to  set  fire  to  his  own  fallow,  in  a  month  usually  chosen  for  such 
a  purpose.  He  certainly  could  not  be  supposed  to  know  that 
He  who  in  his  infinite  wisdom  controls  the  seasons,  and  holds 
the  winds  in  his  fists,  would  have  suffered  the  drouth  to  con- 
tinue, or  have  permitted  the  gale  to  waft  the  fires  across  an- ad- 
joining pasture  lot  to  his  neighbor's  land,  on  the  26th,  and  thus 
do  him  an  injury  entirely  unexpected  and  unintentional.  The 
plaintiff  should  have  established  the  negligence  or  misconduct, 
by  legal  evidence.  This,  I  think,  he  failed  to  do.  {See  case 
before  citedj  and  Livingston  v.  Adams,  8  Cowen,  176.)  The 
evidence  of  want  of  attention  on  the  part  of  the  defendant,  if  it 
be  conceded  that  he  did  nothing  to  prevent  the  fire  from  spread- 
ing, does  not  help  the  plaintiff's  case.  In  Clark  v.  Foot  the 
defendant  refiised  to  do  any  thing,  except  to  prevent  the  fire 
from  injuring  his  own  premises ;  and  yet  the  court  held  it  fur- 
nished no  ground  of  action.    The  doctrine  contained  in  Clark 
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V.  Foot  is  fully  recognized  and  approved,  and  in  this  state  itf 
now  settled,  in  the  case  of  Radcliff^s  Ex'rs  y.  The  Mayer  ^c 
of  Brooklyn,  (4  Comst,  195,  200.)  A  great  variety  of  caseg 
are  there  collected  and  commented  upon  by  Judge  Bronson ; 
and  the  conclusions  to  which  the  court  arrived  folly  dispose  of 
the  present  case. 

The  plaintiff  should  have  been  nonsuited,  and  the  jury  having 
found  against  the  law  and  the  evidence,  the  judgments  of  the 
county  court  and  of  the  justice  must  be  reversed,  with  costs. 

[Saratoga  General  Term,  Ja]y  8,  1856.  C.  L.  AUen,  Paigt,  Jamn  uA 
RoMkramt  JiutioaB.] 


Barber  vs.  Lyos. 

B.  having  agreed  to  make  a  wafron  for  M.,  the  latter  gare  to  L.  a  written  order 
upon  B.  for  Buch  wagon,  which  order  B.  accepted  and  handed  back  to  L.  Thtf 
wagon  was  afterwards  delivered  to  L.  by  B.  upon  the  order.  Hddf  that  this 
was  aneqnitable  assignment  of  the  wagon  to  L.,  and  that  B.  coaM  not  recede 
ttom  the  undertakitig,  and  nudntain  an  action  against  L.  for  the  price  of  the 
wagon. 

Wliere  a  paper  is  shown  to  be  in  the  hands  of  a  party,  and  he  declines  to  prodnoe 
it,  upon  notice,  the  inferences  are  to  bo  taken,  in  connection  with  the  proof  of 
its  contents,  most  strongly  against  him. 

THIS  action  was  commenced  before  a  justice  of  the  peace  of 
the  coilnty  of  Saratoga,  to  recover  the  price  of  a  wagon,  al- 
leged to  have  been  sold  by  the  plaintiff  to  the  defendant  in  the 
year  1853.  The  trial  was  by  jury,  and  a  verdict  was  found  in 
favor  of  the  defendant,  and  the  justice  rendered  a  judgment  in 
his  favor,  for  costs.  The  plaintiff  appealed  to  the  county  court 
of  Saratoga,  and  the  judge  of  that  county  having  been  the  coun-^ 
sel  for  the  defendant  certified  the  appeal  to  this  court  The 
defense  as  set  Up  in  the  answer,  was  that  in  February,  1853, 
one  Gad  S.  Miller  was  indebted  to  the  defendant,  for  goods  be- 
fore then  sold  to  him  by  the  defendant^  and  that  he  (Miller) 
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ga«ee  to  the  defendant  an  arier  on  the  plaintiff  for  a  one  horse 
baggy  wagon,  (the  one  in  question,)  which  the  plaintiff  was  then 
making  £>r  Miller ;  that  the  order  was,  afterwards  and  during 
the  aame  month,  accepted  by  the  plaintiff,  who  agreed  to  deliver 
the  wagon  thereon,  and  afterwards  did  deliver  it. 

On  the  trial,  the  plaintiff  proved  that  about  the  1st  of  June, 
1853,  the  parties  met,  at  a  turnpike  gate,  tended  by  the  witness, 
the  plaintiff  ooming  from  tbe  north  with  the  wagon  in  question 
hitched  to  the  one  in  which  he  was  riding,  and  the  defendant 
coming  from  the  south  in  another  wagon.  The  plaintiff  un- 
hitched the  hind  wagon  and  drew  it  out  into  the  road.  The  de- 
fendant then  stepped  up  and  handed  the  plaintiff  a  paper  about 
two  inches  wide,  and  asked  him  if  he  wonld  accept  of  it  The 
plaintiff  after  looking  it  over,  said  he  would  accept  of  it  as  far 
as  it  went,  and  said  he  should  not  deliver  the  wagon  to  the  de- 
fendant, unless  he  would  be  responsible  to  him  for  the  balance. 
The  defendant  replied,  that  he  should  do  just  as  he  agreed. 
During  this  conversation  the  defendant  was  hitching  his  horse 
to  the  new  wagon,  and  fixing  his  harness.  The  plaintiff  forbade 
the  defendant  hitching  to  the  wagon,  several  times,  unless  he 
would  agree  to  become  responsible  for  the  balance.  The  de- 
fendant hitched  tot,  and  finally  drove  off,  saying,  as  he  struck 
into  a  pretty  fiist  trot,  that  he  would  not  be  responsible  for  one 
miU.  The  plaintiff  hitched  the  old  wagon  left  by  the  defendant 
on  to  the  one  in  which  he  was  riding,  and  drove  off  with  them. 
This  put  of  the  evidence  was  objected  to  by  the  plaintiff,  but 
was  received  by  the  court  The  plaintiff  retained  the  paper, 
but  did  not  road  it  aloud.  A  notice  was  served  upon  him  to 
produce  it  at  the  trial.  But  on  being  called  upon,  his  counsel 
declined  to  produce  it.  Another  witness  for  the  plaintiff  testi- 
fied, that  a  year  ago  the  spring  before,  the  defendant  told  him 
that  the  plaintiff  was  making  him  a  wagon,  and  he  did  not  know 
but  it  would  cost  him  $130.  The  defendant  got  the  wagon  soon 
after  this  conversation.  After  proving  the  value  of  the  wagon, 
the  plaintiff  rested  The  defendant's  counsel  moved  tor  a  non- 
suit, on  the  ground  that  the  plaintiff  had  not  made  out  a  caose 
(Of  action ;  and  that  if  any  cause  of  action  was  proved,  it  was  in 
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troTor  and  not  on  contract ;  and  also  that  the  paper  shonld  b» 
produced,  to  show  how  much  the  plaintiff  was  entitled  to  re- 
cover. The  court  denied  the  motion,  and  the  defendant  proved 
that,  some  time  before  he  received  the  wagon,  he  met  the  plain- 
tiff, and  inquired  of  him  in  relation  to  the  wagon  he  was  making 
for  Miller.  They  went  to  the  pUintiff 's  shop  and  looked  at  the 
wagon,  and  then  the  defendant  produced  a  written  order  and 
showed  it  to  the  plaintiff,  and  told  him  he  could  trade  with 
Miller  and  get  the  wagon  if  he,  the  plaintiff,  would  accept  the 
order.  The  plaintiff  took  the  order  and  looked  at  it,  and  said 
he  would  accept  of  it.  He  said  he  had  no  pen  and  ink  in  the 
room,  but  he  would  go  down  and  sign  it  He  went  out  with  the 
paper,  and  in  a  few  minutes  returned,  and  gave  it  back  to  the 
defendant,  and  the  witness  did  not  see  it  after  that  time.  The 
witness  did  not  read  the  paper,  but  the  defendant  said  to  the 
plaintiff,  when  he  handed  it  to  him,  that  it  was  an  order  from 
Miller,  on  the  plaintiff,  for  the  wagon.  The  plaintiff  said  the 
wagon  would  cost  $125  or  $130,  and  that  it  would  be  finished 
about  the  first  of  wagoning. 

Another  witness  for  the  defendant  testified  that  he  saw  the 
plaintiff  start  with  the  wagon,  from  his  shop,  on  the  day  the  de- 
fendant received  it ;  and  that  he  returned  some  time  afterwards^ 
without  it.  On  his  return  he  showed  the  witness  a  paper  or 
order  in  writing,  which  was  addressed  to  the  plaintiff,  and  read, 
as  near  as  the  witness  could  recollect,  as  follows:  ^'Let  the 
bearer  (or  order)  have  such  a  wagon  as  we  have  talked  of  (or 
agreed  upon.")  It  was  signed  by  Oad  S.  Miller,  and  under  Mil> 
Icr's  name  was  subscribed  that  of  the  plaintiff.  Some  other  evi^ 
dence  was  introduced,  which  it  is  not  necessary  to  detail. 

Hcag  ^  Crane,  for  the  plaintiff. 

/.  B.  McKean^  for  the  defendant. 

Bf/  the  Cmirt.  G.  L.  Allen,  P.  J.  The  testimony  la  this 
cause  shows  conclusively,  to  my  mind,  that  the  plaintiff  had 
agreed  to  make  a  wagon  for  one  Miller;  that  Miller  gave  ta  the 


BABATOGA«-JULY,  1866.  625 


Bftrber  «.  Lyon 


defimdant  ui  order  apon  the  plaintiff  for  that  wagon,  which  wa« 
accepted,  and  the  wagon  afterwards  delivered  upon  it.  There 
is  Bome  little  obscurity  about  the  termi  of  the  order,  owing  to 
the  diffenlty  of  proving  its  exact  reading,  by  parol.  It  was 
shown  to  be  in  the  hands  of  the  plaintiff,  a&d  he  declined  to  pro* 
dace  it  apon  notice,  and  under  these  circumstances  the  in* 
ferenees  are  to  be  taken,  in  connection  with  the  proof,  most 
strongly  against  him.  He  could  have  removed  all  doubt  by  its 
production ;  and  his  suppression  of  it,  upon  the  trial,  shows  that 
the  evidence,  at  least,  did  not  exceed  its  contents.  The  plaintiff, 
by  accepting  the  order,  induced  the  defendant  to  look  to  him  in- 
stead of  Miller;  and  had  he  afterwards  refused  to  deliver  the 
wagon,  he  would  have  been  liable  to  an  action  on  the  part  of  the 
defendant.  In  Morten  v.  Naylor^  (1  Hillj  58S,)  it  was  held 
that  an  order  not  payable  in  money,  and  drawn  on  a  particular 
fund  or  property,  is  an  equitable  assignment  of  the  fund  on 
which  it  is  drawn,  and  that  the  draweei,  being  notified  of  the  as- 
signment, must  pay  accordingly,  though  there  be  no  formal  ac- 
ceptance. In  that  case^  where  a  landlord,  for  value  received, 
gave  an  order  on  his  tenant  to  pay  one  Warner  the  rents  ac- 
cruing during  a  certain  time,  which  the  tenant,  on  the  order 
being  presented,  promised  to  do.  it  was  decided  that  he  was 
bound  to  do  so,  notwithstanding  the  landlord  subsequently  or- 
dered the  tenant  not  to  pay.  {Atid  see  5  Paige^  640.)  But 
the  order  here  was  accepted  in  writing,  as  appears  from  the 
testimony^  And  if  any  balance  remained  to  be  paid  upon  it  by 
the  defendant,  (see  2  HUl,  582,)  the  plaintiff  had  it  in  his  power 
to  show*  that  fact,  by  producing  and  giving  it  in  evidence. 
After  accepting  it,  and  delivering  it  back  to  the  hands  of  the 
defendant,  neither  the  plaintiff  or  Miller  could  have  done  any 
thing  to  change  his,  the  plaintiff's,  liability  to  the  defendant. 
(1  Hill,  683.  8  Paige,  378.)  After  the  acceptance  of  the 
order,  the  parties  met  at  the  turnpike  gate,  as  testified  to  by 
<me  of  the  witnesses,  the  plaintiff  having  the  wagon  in  question, 
and  having  evidently  started  with  it  from  his  place  of  residence 
for  the  purpose  of  delivering  it,  and  the  defendant  meeting  him 
for  the  purpose  of  receiving  it.  The  plaintiff  Sounediately 
Vol.  XXIL  79 
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plftced  the  wagon  on  the  side  of  the  road,  as  if  for  delivery,  and 
the  defendant  handed  him  a  paper,  evidently  the  accepted  order, 
and  asked  him  if  he  would  accept  of  that.  The  plaintiff  said 
he  would  accept  of  it  as  far  as  it  went.  How  far  did  it  go? 
Or  what  were  its  contents  ?  In  the  absence  of  the  order,  which 
the  plaintiff  refused  to  produce,  and  under  the  testimony,  the 
jury  were  left  to  infer  that  it  was  an  unconditional  accepted 
order  for  the  delivery  of  the  wagon  to  the  defendant,  and  they 
found,  most  probably,  in  accordance  with  the  facts.  At  all 
events  their  verdict  was  warranted  by  the  evidence,  and  cannot 
be  disturbed.  There  certainly  was  no  evidence  on  which  to  sup^ 
port  a  contract  of  sale  and  purchase  of  the  wagon  ;  the  defend- 
ant declaring,  as  he  drove  off  with  the  wagon,  that  he  would  not 
be  responsible  for  a  single  mill. 

There  was  no  objection  to  the  evidence  that  the  plaintiff  took 
the  wagon  left  by  the  defendant  in  the  road.  It  was  proper  to 
prove  what  was  said  or  done  by  either  party,  at  the  time  the 
parties  met,  and  when  the  defendant  received  the  wagon. 

Whether  the  proof  of  what  the  plaintiff  said,  at  the  time  he 
showed  the  order  to  the  witness,  Drake,  was  proper,  it  is  not  ne- 
cessary to  determine.  The  question  was  objected  to;  but  it 
does  not  seem  to  have  been  insisted  upon  by  the  plaintiff's 
counsel,  nor  decided  by  the  justice. 

The  judgment  of  the  justice  must  be  affirmed,  with  costs. 

[Saratoga  General  Term,  July  8, 1856.  C.  Jj,  AUm,  Paige,  Jaanef  and 
Rosekratu^  JiusticeB.] 


SARATOGA— JT3LY,  1856.  627 


Smith  vs.  The  President,  Directors  and  CoMPANy  op 
THE  Essex  County  Bankv 

Where  the  payee  of  a  note  which  is  made  payable  at  a  bank,  indorses  the  same 
and  deposits  it  with  the  bank  for  collection,  the  bank  becomes  the  agent  of  the 
payee,  and  not  of  the  maker ;  and  after  the  note  has  been  paid,  no  omis- 
sion or  misapplication  of  the  money  by  the  bank  can  prejndlce  the  maker, 
he  being,  by  such  payment,  absolutely  discharged  from  the  debt 

Hence,  if  the  maker  calls  at  the  bank  and  pays  the  amount  due  upon  the  note, 
and  takes  it  up,  and  the  bank  neglects  to  pay  over  the  money  to  the  holder, 
the  maker  cannot  maintain  an  action  against  the  bank,  founded  upon  s^ich 
neglect  to  account  to  the  holder  fbr  the  money. 

THIS  was  an  appeal  from  a  judgment  of  the  county  court  of 
Essex  county,  affirming  the  judgment  of  a  justice  of  the 
peace.  The  complaint  averred  that  one  Hiram  Gates,  on  the 
18th  of  January,  1854,  paid  to  the  defendants  the  sum  of  $88, 
or  thereabouts,  to  be  applied  upon  a  certain  note  made  by  Gates 
to  Barney  B.  Boynton  for  the  sum  of  $81.82,  and  dated  Novem- 
ber 14,  1853,  and  the  interest,  and  protest  fees  on  the  same, 
-which  sum  the  defendants  promised  to  pay  to  Boynton ;  but 
that  they  had  neglected  and  refused  to  pay  it,  and  that  on  the 
29th  day  of  July,  1854,  Gates,  for  a  valuable  consideration, 
transferred  his  claim  for  said  money,  so  paid,  to  the  plaintiff. 
The  defendants  denied  the  complaint,  and  for  a  further  answer 
averred  that  if  the  money  was  ever  paid,  it  was  paid  to  the  de- 
fendants as  agents  of  Boynton;  and  they  further  answered 
that  before  the  assignment  Boynton  prosecuted  Gates  for  the 
same  debt,  and  Grates  put  in  his  defense  to  the  action,  and  it 
was  decided  against  him. 

On  the  trial.  Gates  was  introduced  and  sworn  as  a  witness 
for  the  plaintiff,  and  testified  that  on  the  18th  of  January,  1854, 
he  paid  and  took  up  the  note ;  that  the  amount  was  $81.80,  or 
$82.80  odd  cents ;  that  he  paid  it  to  the  teller,  at  the  counter 
of  the  bank,  in  $10  Essex  county  bills,  except  one  $5  bill  on 
the  same  bank,  and  received  back  the  change.  On  his  cross- 
examination,  he  further  testified  that  it  was  about  2  o'clock 
P.  M.  when  he  paid  the  money.  No  one  was  in  the  bank,  at 
the  time,  except  the  teller  and  himself  and  Mr.  Thompson,  the 
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cashier ;  that  he  never  went  into  the  bank  and  talked  about  the 
note  and  took  out  his  money,  but  once ;  that  it  was  done  in  a 
great  hurry,  as  he  was  about  starting  for  Burlington  at  the 
time.  That  he  got  the  money  from  Mr.  Talmadge  some  two  or 
three  weeks  previous,  and  took  it  that  day  from  his  bureau 
drawer^  That  Thompson  sat  at  the  stove,  reading  a  newspaper^ 
at  the  time,  and  did  not  seem  to  notice  his  paying  the  note  to 
the  teller.  The  witness  did  not  know,  at  the  time  he  paid 
it,  whether  the  note  was  left  for  collection,  or  whether  the 
bank  owned  it.  Mr.  Boynton,  the  payee  of  the  note^  testified 
that  the  bank  had  never  paid  him  the  amount  of  the  note. 
That  it  was  left  by  him  with  the  bank  for  collection^  where  it 
was  made  payable.  That  he  had  a  conversation  with  Oatea^ 
the  day  following  the  protest  of  the  note,  which  was  the  16th 
of  January,  1854,  and  requested  payment  of  the  note.  Gates 
said  he  would  attend  to  it.  Some  three  or  four  days  after  that 
be  spoke  to  Gates  again  about  it,  and  Gates  said  if  he  got  the 
money  on  that  $600  note  he  would  pay  it  on  his  return  from 
Burlington ;  and  said  he  had  ^00  in  his  room,  which  he  had 
been  keeping  for  another  purpose.  He  met  him  once  again,  the 
second  week  after  the  protest,  and  spoke  to  him  again  about  the 
note.  He  then  went  to  his  room  and  showed  him  the  note. 
He  then  went  to  the  bank,  and  was  informed  the  note  was  not 
paid,  and  that  if  Gates  had  it,  he  had  it  wrongfully.  Martin 
A.  Seymour,  the  teller  of  the  bank,  testified,  for  the  defendants, 
that  on  the  day  Chites  swore  the  note  was  paid,  he  was  in  the 
bank  and  talked  about  it ;  it  was  then  protested.  The  witness 
showed  him  the  note  and  another  one  which  was  becoming  due 
to  Gates.  Gates  expressed  disappointment  that  the  note  was 
not  yet  due,  as  he  expected  to  pay  the  Boynton  note  with  its 
avails.  He  handed  the  two  notes  to  Ghites  to  compare,  and 
never  saw  them  after*  That  Gates  did  not  pay  any  thing  on 
the  note.  He  missed  it  in  about  three  weeks  after  its  maturity. 
That  they  generally  marked  the  word  ^^pauP  on  notes,  when 
they  were  taken  up.  That  there  was  no  entry  on  the  books  of 
the  bank  of  the  note's  being  paid.  That  they  made  an  exam* 
ination  every  night,  to  see  if  their  amount  of  cash  agreed  with 
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their  entries.  That  they  did  so  on  the  evening  of  the  18th  of 
January,  1854.  At  or  about  that  day  Gates  made  application 
at  the  bank  to  have  a  large  note  discounted,  which  was  declined. 
The  witness,  for  the  sake  of  buying  peace,  as  he  swore,  once  of- 
fered to  pay  one  half  the  note,  but  was  advised  that  it  would 
not  answer.  It  appeared  that  one  other  note  was  produced  by 
the  plaintiff,  which  had  been  taken  up  at  the  bank,  but  had  not 
been  marked  with  the  word  **paidf^  and  also  that  the  witness 
bad  once  overpaid  Mr.  Gomstock  $50  in  a  count  of  money,  which 
Mr.  C.  afterwards  returned  to  the  Bank. 

Mr.  Thompson,  the  cashier,  testified  that  he  was  in  the  bank  on 
the  18th  of  January,  1854,  and  was  present  when  Chites  came  in 
to  look  at  the  notes.  The  witness  had  been  conversing  with  (rates, 
by  the  stove,  outside  the  counter.  Qates  had  a  note  made  by 
Reynolds  and  Tufts  for  $600,  and  wanted  the  witness  to  dis*' 
count  it  individually,  which  he  declined  to  do»  He  then  went 
to  the  counter  and  conversed  with  Seymour^  in  relation  to  the 
notes ;  saying,  as  he  went,  '^  if  he  could  not  get  money  on  his 
paper,  he  could  not  pay."  Seymour  showed  him  some  notes,  and 
Gates  said  he  was  in  hopes  one  note  would  pay  the  other.  Did 
not  see  him  pay  Seymour  any  money^  and  thinks  if  he  had,  he 
must  have  seen  it.  The  cash  account  of  that  day  agreed  with 
the  books.  The  note  was  never  owned  by  the  bank.  It  was 
left  there  by  Boynton  for  collection.  All  the  parties  live  in 
Keeseville.  It  appeared  from  all  the  evidence  that  Gates  was 
never  in  the  bank  but  once,  to  look  at  the  notes.  Harvey  Car* 
ter  testified  that  he  was  a  justice  of  the  peace  of  Chesterfield) 
in  June,  1854.  That  in  that  month  there  was  a  suit  tried 
befi>re  him,  in  which  B.  B.  Boynton  was  plaintiff  and  Hiram 
Gates  defendant.  The  action  was  brought  to  recover  the 
amount  of  the  identical  note,  which  Ghites  in  this  suit  claims 
to  have  paid  the  bank,  and  the  defense  to  that  suit  was,  such 
payment.  Mr.  Seymour  was  sworn  and  testified,  and  the  justice 
rendered  judgment  for  the  plaintiff  against  the  defendant  GFates, 
for  the  amount  of  the  note  and  interest,  on  the  5th  of  JunCi 
1854.  This  evidence  was  objected  to  by  the  plaintiff^s  counsel 
as  immaterial  and  irrelevant,  but  was  received  by  the  court 
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The  testimony  being  closed,  the  court,  after  taking  time  to  de- 
liberate, rendered  judgment  in  favor  of  the  plaintiff  for  $89.69, 
damages  and  costs,  which  the  Essex  county  court  affirmed,  and 
the  defendants  appealed  to  this  court. 

Finch  Sf  Smith,  for  the  plaintiff. 

S.  Ames  and  A.  C  Hand,  for  the  defendants. 

By  the  Court,  G.  L.  Allen,  P.  J.  The  evidence  on  the  part 
of  the  plaintiff  shows  that  the  note  was  made  payable  at  the 
defendant's  bank  and  indorsed  by  Boynton,  and  there  left  for 
collection.  That  after  maturity  and  protest  it  was  paid  by 
Ghites  to  Seymour,  the  teller  of  the  bank,  who  received  it  from 
the  teller,  as  he  swears,  when  he  paid  it.  This  is  the  theory  of 
the  plaintiff's  case,  and  the  justice  has  so  found  the  facts, 
although  they  are  denied  by  the  defendants.  Admitting  the 
finding  to  be  correct,  I  do  not  perceive  how  the  plaintiff  can  be 
legally  entitled  to  recover.  The  bank  Was  the  agent  of  Boyn^ton, 
and  not  of  Gates,  and  no  omission  or  misapplication  of  the 
money  could  prejudice  Gates,  after  payment.  If  he  testified  to 
the  truth  when  he  swore  that  he  paid  the  note  to  Seymour,  and 
took  it  up,  then  such  payment  was  an  absolute  discharge  of  him, 
and  whether  Seymour,  as  teller  of  the  bank,  accounted  for  it,  or 
paid  it  over  to  Boynton,  was  a  matter  of  no  sort  of  consequence, 
so  far  as  he^  Ghites,  was  concerned.  He  had  entirely  absolved 
himself  by  paying  the  note,  at  the  place  where  it  was  made  pay« 
able,  and  thereby  canceled  his  debt.  (Story  on  Bills,  sec.  201, 
^c.  Howard  v.  Ives,  1  JETi/Z,  263.  Dunlap^s  Paley  on  Agen- 
cy, 91,  note  274,  5.  2  Kenfs  Com.  680.  Montgomery  County 
Bank  v.  AWany  City  Bank,  3  Seld.  459.  O^vin  v.  Holbrooke 
2  CamsL  126.  Com.  Bank  of  Penn.  v.  Union  Bank  of  N.  Y., 
1  Kern.  203.  Allen  v*  Merchants^  Bank  ofN.  Y.,  22  Wend. 
215,  225.  2  Parsons  on  Cant.  126.  And  see  3  Hill,  560 ;  1  Pc- 
ters,  50;  12  Conn.  Rep.  304 ;  23  Pick.  330 ;  15  Wend.  482; 
20  id.  321 ;  12  id.  178 ;  4  Burr.  1984 ;  5  Denio,  639 ;  3  Corn- 
stock,  327.) 
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The  bank  was  only  liable  to  Boynton,  its  principal,  and  can 
in  no  sense  be  said  to  be  the  agent  of,  or  liable  to,  Grates.  Boyn- 
ton was  the  owner  of  the  note,  and  had  left  it  with  the  bank  for 
collection.  And  that  institution  would  have  been  liable  to  him 
for  any  neglect  or  omission  on  its  part,  or  for  a  refusal  to  pay 
over  the  money  to  him.  All  the  authorities  above  cited  show 
that  the  bank,  in  all  such  cases,  is  the  agent  of  the  owner  of  the 
note,  and  not  of  the  maker,  who  is  bound  to  make  payment 
where,  by  the  terms  of  the  note,  it  is  made  payable.  In  some 
of  the  cases,  the  bank  was  held  liable  for  losses  sustained  by  the 
holder  and  owner  of  the  note,  by  not  properly  charging  an  in- 
dorser.  It  was  well  said,  on  the  argument,  that  ^^  if  the  bank, 
in  such  cases,  could  be  said  to  be  agent  for  the  maker,  it  is 
agent  for  prior  indorsers,  whereas  its  neglect  has  discharged 
such  indorsers  and  made  itself  liable  ;  that  is,  the  neglect  of  a 
bank,  as  agent,  has  discharged  its  own  principal." 

The  justice,  while  he  admits  that  if  the  evidence  of  Gates  is 
the  true  statement  of  facts,  the  payment  made  to  the  bank  oper- 
ated instanter  as  a  satisfaction  of  the  note,  and  would  have  con- 
stituted a  perfect  bar  to  the  action  in  favor  of  Boynton,  against 
Gates,  yet  contends  that  inasmuch  as  the  bank  denied  the  re- 
ceipt of  the  money,  it  must  be  considered  as  the  agent  of  both 
parties,  and  that  having  been  intrusted  with  the  money,  by 
Gates,  to  pay  the  note,  and  not  having  done  so,  it  is  therefore 
liable  to  an  action  by  him  to  recover  it  back.  But,  to  come  to 
a  conclusion  that  the  plaintiff  is  entitled  to  recover,  he  assumes, 
as  he  must,  that  Gates  actually  paid  the  note  to  the  teller,  and 
took  it  up.  No  matter  whether  that  fact  is  denied  or  not.  The 
justice  has  so  found,  and  the  county  court  declares  that  he  has 
found  correctly.  Then  all  relation  between  the  bank  and  Gates, 
if  it  ever  existed,  entirely  ceased,  and  Gates  became  discharged 
from  all  liability  on  the  note.  His  defense  to  the  suit  brought 
by  Boynton,  afterwards,  against  him,  would  have  been  perfect, 
if  he  had  established  the  fact  of  payment,  satisfactorily ;  and  if 
he  failed  from  want  of  proof,  or  by  the  error  of  the  court,  his 
remedy  was  not  changed,  so  far  as  the  bank  was  concerned,  and 
it  was  no  more  liable  than  it  was  before  that  trial,    The  counsel 
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for  the  plaintiff  insists  that  the  bank  was  at  least  as  much  the 
agent  of  Gates  as  of  Boynton,  and  that  the  bank  agreed  irith 
Gates  to  receive  the  money  and  pay  it  over  to  Boynton.  The 
bank  received  the  note,  in  their  ordinary  mode,  as  collecting 
agent  for  Boynton.  When  Gutes  paid  it  to  the  latter  he  was 
absolutely  discharged  from  all  liability.  He  took  it  np.  It  was 
in  his  possession,  and  was  entirely  canceled.  If  Boynton  had 
prosecuted  the  bank,  upon  Gates'  evidence,  uncontradicted  and 
unexplained,  he  would  most  undoubtedly  have  been  entitled  to 
recover.  The  bank  became  the  agent  of  the  holder,  by  taking 
the  note  to  collect.  It  was  indorsed  by  Boynton,  for  the  express 
purpose  of  authorizing  it  to  receive  payment  Payment  was 
made  by  Gates  to  the  bank,  the  agent  of  Boynton,  according  to 
the  plaintiff's  theory,  and  the  debt,  as  to  him,  became  extin* 
guished.  There  was  nothing  left  for  it,  as  agent  of  Gates,  to 
do.  It  had  applied  the  money  in  payment  of  the  note,  as  it  had 
authority  to  do,  and  all  liability  ceased,  so  far  as  he  was  con* 
cemed.  This  is  the  most  favorable  view  that  can  be  taken,  in 
favor  of  the  plaintiff.  It  may  be  observed  that  the  indorsement 
in  blank,  by  the  payee,  and  the  possession  by  the  bank,  gave  to 
it  the  legal  title  to  the  note.  The  bank  was  the  legal  holder  of 
the  note,  so  far  as  the  maker  was  concerned  ;  and  unless  it  had 
been  obtained  by  the  latter  by  fraud,  a  payment  to  the  bank  as 
holder  absolved  the  maker.  The  authorities  already  cited  abun* 
dantly  establish  this  proposition.  And  see  Chitty  mi  BiUs^ 
229,  280 ;  2  Kenfs  Com.  89.  Gates,  then,  when  he  paid  the 
note,  if  he  swears  truly,  paid  it  to  the  legal  owner  or  holder, 
and  from  that  moment  it  became  fully  canceled.  But  the  first 
view  taken  is,  in  my  judgment,  the  most  satisfactory,  and  in 
accordance  with  the  law  and  the  facts. 

This  view,  if  correct,  renders  it  unnecessary  to  consider  the 
other  points  raised  by  the  counsel  for  the  defendant.  Whether 
the  action  and  judgment  between  Boynton  and  (Jates,  in 
which  the  fact  of  payment  of  the  note  to  the  bank  was  directly 
in  issue,  was  so  far  an  adjudication  between  the  same  par- 
ties or  their  privies  as  to  be  a  bar  to  this  suit,  or  not,  I  am  not 
to  be  understood  as  expressing  any  opinion.    It  may,  however, 
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be  remarked,  in  passing,  that  the  defense  set  up  in  that  action 
was  that  the  defendant  (Gates)  ^^  paid  said  note  and  protest  at 
the  bank,  soon  after  the  same  was  protested,  to  the  agent  of  the 
plaintiff,  and  to  the  holder  of  the  said  note,"  and  that  Seymour 
was  sworn,  and  testified  to  such  payment. 

Whether  that  suit  was  a  bar  or  not,  the  pleadings  and  evi- 
dence tended  to  show  that  the  bank  was  never  regarded  as  the 
agent  of  Gtites,  and  that  the  payment  claimed  to  have  been  made 
by  Gates,  was  a  payment  to  the  bank,  either  as  owner,  or  holder, 
or  agent  of  Boynton.  But  I  do  not  dwell  on  this  point.  Neither 
must  I  be  considered  as  passing  an  opinion  upon  the  question 
whether  the  decision  of  the  justice  was  supported  by  the  evi- 
dence, or  whether  it  is  against  the  whole  weight  of  evidence,  or 
not.  The  evidence  was  certainly  contradictory,  and  Gates,  who 
was  the  only  witness  to  prove  payment  of  the  note,  stands  con- 
tradicted by  three  witnesses,  as  to  the  most  material  facts.  It 
is  true  he  had  the  note  in  his  possession  after  the  alleged  pay- 
ment. But  it  is  also  true  that  the  teller  swears  that  he  handed 
him  the  note  to  look  at  and  compare  with  another,  at  the  same 
time  that  Gates  swears  he  paid  it,  and  that  he  (the  teller)  has 
never  since  seen  it  until  produced  by  Gates.  Mr.  Thompson 
and  Mr.  Boynton  both  swear  to  a  state  of  facts  entirely  incon- 
sistent with  the  idea  of  payment  of  the  note.  And  it  appears 
that  the  money,  out  of  which  Gates  alleges  he  paid  it,  had  been 
in  his  possession  three  or  four  weeks  before  it  became  due,  and 
yet  he  suffered  the  note  to  go  to  protest,  and  paid  the  fees  of 
protest,  with  the  note,  in  two  days  thereafter.  There  are  other 
inconsistencies  which  might  be  adverted  to,  but  as  I  do  not 
mean  to  express  an  of^nion  on  this  point,  I  forbear  further 
comment. 

The  judgments  of  the  county  court  and  of  the  justice  must  be 
reversed,  with  costs. 

[Saratoga  General  Term,  July  8, 1856.  C.  L,  AlUn^  Paige,  James  and 
HosekraiUf  Justices.] 
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22  cMj     The  Town  of  Fibhkill  vs.  The  Fishkill  and  Beekman 
**'  Plank  Road  Company. 

A  plank  road  company  being  about  to  construct  a  plank  road  from  Fishkill  to 
Beekman,  entered  into  an  aj^reement  with  the  snperrisor  and  oommissionen 
of  highways  of  the  town  of  Fishkill,  for  the  use  of  a  certain  highway  in  such 
town.  By  this  agreement  the  snperrisor  and  commissioners  consented  and 
agreed  that  the  company  should  take  and  use  forever  the  highway  in  question, 
or  so  much  and  such  parts  thereof  as  the  company  might  require  and  should 
locate  their  road  upon.  As  tho  consideration  for  this  grant,  the  company  agreed 
to  keep  said  road,  so  occupied  and  taken  by  them,  with  all  bridges  across 
which  their  road  should  pass,  in  good  and  sufficient  repair.  In  an  action  by 
the  town  against  the  company,  for  a  broach  of  this  agreement,  in  not  repairing 
a  bridge,  the  defense  was  that  the  highway  and  bridge  in  question  had  never 
been  occupied  and  taken  by  the  company  for  the  use  of  their  road,  and  there^ 
fore  that  they  had  never  assumed  their  support.  But  it  appearing  that  the 
company  had  taken  possession  and  control  of  the  highway  and  bridge  in  ques- 
tion, which  were  upon  the  direct  route  between  one  designated  terminatkn  oit 
the  plank  road  and  the  other,  and  were  a  part  of  the  highway  which  tbey  had 
obtained  the  right  to  take ;  and  that  they  had  expended  labor,  laid  down  plank, 
and  constructed  their  road  upon  and  over  them,  in  the  same  manner  as  they 
had  done  in  respect  to  the  residue  of  the  road ;  it  was  held  that  these  acts,  in 
the  absence  of  any  explicit  and  legal  declaration  to  the  contrary,  warranted  the 
conclusion  by  the  town  officers,  that  the  company  meant  to  assume,  and  to  use 
the  bridge  and  that  part  of  the  road  connecting  with  it 

Held  also,  that  for  all  the  purposes  of  the  action,  and  of  the  contract,  the  compar 
ny  appropriated  the  highway  as  fkr  as  they  constructed  a  plank  track  upon  it, 
or  assumed  control  of  it. 

Held  further  f  that  the  town  of  Fishkill,  in  its  corponte  character,  could  not  sue 
for  a  breach  of  the  contract  by  the  plank  road  company. 

The  inspection  of  a  certain  length  of  plank  road,  and  the  bertificate  of  the  in- 
spectors, under  ^  84  of  the  plank  road  act,  do  not  furnish  conclusive,  nor  the 
best,  evidence  of  the  entire  length  of  the  road,  and  of  the  extent  to  which  a 
highway  has  been  appropriated. 

Such  inspection,  and  the  certificate  that  it  has  befpn  made,  were  not  intended  for 
any  such  purpose ;  but  w#re  designed  only  to  9scertain  the  character  of  a  road, 
after  it  has  boen  (^mple^,  and  whether  it  is  a  goo^  and  substantial  road,  in 
conformity  with  the  law,  so  as  to  authorise  the  company  to  demand  tdls  for 
its  use. 

The  compensation  and  damages  for  the  use  and  occupation  of  a  highway,  by  a 
plank  road  company,  which  the  public  officers  are  Authorized  by  the  statute  to 
agree  upon,  need  not  be  wholly  estimated  tod  paid-in  mon^.  '  A  part  of  the 
oompi^nsation  may  be  in  the  shape  of  an  executory  agreement,  by  ^e  909^^ 
p^nyj  to  keep  the  road  fmd  bridges  in  repair. 
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An  agreement  to  that  efiect,  made  by  the  saperrl^r  and  commissionera  of  high- 
ways, 18  not  void  for  an  excess  of  authority  by  the  town  officers  in  making  It, 
but  is  within  the  line  of  their  duty  and  obligation. 

An  act  of  the  legislature,  entitled  "  An  act  to  release  the  Fishkill  and  Beekman 
Plank  Road  Company  tVom  the  construction  of  part  of  their  road,  and  for  other 
^fpoies"  contained  eight  sections.  The  first  released  the  company  from  its 
j^bligation  to  build  and  maintain  a  plank  road  any  further  than  the  portion  of 
thd  road  which  had  been  inspected  and  certified.  The  second  authorized  an 
abandonment  of  any  portion  of  the  road,  and  the  third  regulated  the  terma 
and  conditions,  and  the  manner,  of  ofiecting  such  abandonment.  The  next  three 
sections  autholtzed  the  company  to  rel&y  their  road  with  gravel  instead  of 
plank,  infiicted  penaltles^for  shunning  the  toll  gates,  although  within  three 
miles  of  each  other.  The  seventh  section  legalized  all  the  preliminaiy  yctf  in 
the  organization  of  the  company,  the  subsequent  acts  of  the  company,  and  Of 
various  public  pfficers,  iVom  time  to  tiipc,  in  relation  to  it ;  and  the  eightl\£eo- 
tion  was  the  usual  enactment  giving  immediate  eflfect  to  the  whole  statute. 
Held,  that  there  was  no  constitutional  objection  to  indnding  all  these  provis- 
ions in  one  law,  inftsmnch  as  they  till  related  to  one  general  subject— the  relief 
of  the  plank  road  company,  by  altering  its  fundament  articles,  and  modifying 
its  oblfgations.  But  that  the  statute  was  in  confiict  with  the  spirit  and  inten- 
tion, as  well  as  with  the  letter  of  the  sixteenth  section  of  article  three  of  the 
constitution,  which  requires  that  the  subject  of  every  private  or  local  bill  which 
may  he  passed  by  the  legislltnre  shall  b#  expressed  in  the  title. 

The  whole  of  the  ac^  with  the  exception  of  the  first  section,  was  therefore  de- 
clared to  be  unconstitutional  and  void^ 

The  whdle  power  and  capacity  of  towns,  as  corporations,  are  derived  from,  and 
conferred  by,  statute.  Their  authority  to  contract  or  assume  liabilities  is 
rea|rieted  to  cases  where  such  action  is  necessary  fbr  the  taercise  of  their  ap- 
propriate fhnctions  as  corporations;  and  their  power  to  sue  and  be  sned  la 
•  limited  to  cases  where  the  assertion  of  their  corpo(at9  rights,  or  the  en4>roe- 
ment  of  their  corporate  liabilities,  require  such  proceedings. 

As  •  corporation,  a  town  has  nothing  to  do  with,  and  no  interest  in,  the  highways 
within  its  Umita.  The  roads  are  .not  the  property  of  the  town,  nor  is  the  town 
responsible  fhr  their  condition  or  their  repair. 

It  has  no  rights  nor  responsibilities  in  respect  to  public  highways,  for  which  ii 
can  either  sue  or  be  sued. 

The  control  and  management  of  highways  and  bridges  are  vested  in  the  officen 
of  the  town  who  are  chosen  for  that  pilrpole. 


M 


R.  DEAN,  for  the  ^laintifil 
Mr.  Thompsofi^'ior  the  defendants. 
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Emott,  J.  The  defendants  in  this  action  are  a  corporation 
formed  under  the  general  act  of  May  7,  1847,  authorizing  the 
incorporation  of  companies  for  the  construction  of  plank  roads. 
The  road  which  they  purposed  to  build  was  to  extend  from  the 
Hudson  river  at  Fishkill  Landing  through  the  towns  of  Fishkill 
and  East  Fishkill,  to  a  point  in  the  town  of  Beekman,  specified 
in  their  articles.  In  July,  1851,  they  entered  into  an  agreement 
with  the  supervisor  and  commissioners  of  highways  of  the  town 
of  Fishkill  for  the  use  of  a  certain  highw^  in  the  town,  accord- 
ing to  the  provisions  of  section  26  of  the  act  of  May  7, 1847.  It 
is  upon  this  agreement,  and  its  breach,  that  the  present  suit  is 
\ brought.  By  this  contract,  these  public  officers  consented  and 
agreed  that  the  defendants  should  take  and  use  forever  ^^  the 
public  highway  leading  from  Fishkill  Landing  at  or  near  the 
Hudson  River  Rail  Road  bridge,  through  the  Five  Comers,  Mat- 
tewan,  Glenham  village  and  Brinckerhoffsville,  to  the  town  line, 
or  so  much  and  such  parts  thereof  as  the  company  may  require 
and  shall  locate  their  road  upon."  As  the  '^  consideration  for 
this  grant,  and  compensation  for  the  privileges  conferred"  there- 
by, the  defendants  agreed  '^  to  keep  said  road,  so  occupied  and 
taken  by  them,  with  all  bridges  across  which  their  road  shall 
pass,  in  good  and  sufficient  repair  according  to  law,  without 
expense  to  the  town  of  Fishkill.'^  The  complaint  in  the  present 
action,  which  is  brought  in  the  name  of  the  town,  pursuant  to  a 
resolution  of  a  town  meeting,  alleges  that  the  defendants  neglect 
to  repair  the  bridge  across  the  Fishkill,  near  Brinckerhoff 's 
mills  and  the  easternmost  portion  of  the  road  constructed  upon 
this  highway,  and  also  its  western  termination ;  that  by  the 
travel  over  and  upon  it  this  bridge  has  become  worn  and  is  in 
need  of  immediate  repairs  to  the  amount  of  $2000 ;  that  the 
plank  upon  the  road  have  become  worn,  displaced  and  broken,  so 
as  to  interfere  with  travel,  and  that  the  road  also  needs  re- 
pairs to  the  amount  of  $2000 ;  that  the  defendants  claim  to 
have  abandoned  these  portions  of  their  road,  so  that  the  charge 
of  them  has  reverted  to  the  public  officers,  and  that  the  company 
are  no  longer  liable  for  their  repair,  and  therefore  the  defend- 
ants refuse  to  make  any  such  repairs.    The  judgment  which  the 
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plaintiffs  claim  is  to  have  the  contract  between  the  defendants 
and  the  town  officers  annulled,  and  the  defendants  expelled  from 
the  highway,  and  forbidden  to  maintain  gates  or  take  toll,  and 
also  to  have  damages.  The  dispute  between  the  parties,  and 
the  evidence  taken  at  the  trial,  relate  almost  entirely  to  the 
easternmost  portion  of  this  road..  At  the  west  end  the  road  was 
constracted  chiefly  upon  a  route  not  occupying  the  public  high- 
way, and  whether  this  portion  of  the  read  is  properly  maintained 
or  has  been  legally  abandoned,  are  questions  in  which  neither 
the  town  in  its  corporllte  capacity  nor  the  commissioners  of  high- 
ways have  any  interest,  and  which  cannot  be  examined  in 
this  suit. 

The  first  defense  made  by  the  company  is,  that  the  portion 
of  the  highway  and  the  bridge  about  which  these  allegations  are 
now  made — that  is,  so  much  of  the  highway  as  lies  easterly  of  a 
point  opposite  a  tenant  house  of  Mr.  Brinckerhoff,  and  just  west 
of  the  causeway  leading  to  the  bridge,  which  has  been  men- 
tiontd,  and  with  it  this  bridge  in  question — ^have  never  been  oc- 
cupied and  taken  by  them  for  the  use  of  their  road,  and  therefore 
they  have  never  assumed  their  support.  The  grant  and  agree- 
ment by  the  town  officers  is  expressed  to  be  made  upon  condition 
that  the  company  should,  within  thirty  days,  make  and  file  the 
map  required  by  law,  indicating  the  location  of  their  road  and 
every  portion  of  the  highway  required  and  taken  by  them. 
This  condition  has  not  been  complied  with.  No  map  has  been 
filed  in  the  office  of  the  county  clerk,  nor  any  survey  of  the  lo- 
cation of  this  road  upon  the  public  highway  recorded.  The 
present  suit,  however,  is  not  brought  for  the  breach  of  this  con- 
dition, nor  is  the  failure  to  comply  with  this  part  of  the  agree- 
ment alleged  as  any  part  of  the  cause  of  action.  But  this  map 
and  survey  would  have  furnished  explicit  evidence  of  the  extent 
and  limits  of  the  intended  appropriation  of  the  highway,  and  the 
action  of  the  defendants  under  this  agreement,  if  they  meant  to 
limit  it.  This  evidence  it  was  in  the  power  of  the  defendants  to 
have  furnished,  and  therefore  their  own  acts,  in  placing  plank 
and  other  structures  upon  the  portion  of  the  road  in  dispute, 
must  be  taken  more  strongly  against  them.    Whatever  pre^ 
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sumptions  would  arise  &om  such  conduct  it  was  in  their  power 
to  rebut,  and  as  they  haye  failed  to  do  so,  these  infer^ces  must 
be  left  to  have  their  natural  and  proper  force  and  effect.  It  is 
not  denied  that  the  defendants  altered  and  repaired  this  brieve, 
and  the  causeway  leading  tp  it,  and  two  culverts  over  which  the 
causeway  passes,  and  continued  their  plank  track  over  this  por- 
tion of  the  road,  with  these  structures,  and  to  the^  eastward  of 
the  creek.  It  is  said  by  the  counsel  for  the  defendants  that  this 
Iras  done  by  way  o(  constructing  a  feeder  to  their  road,  as  they 
might  improve  any«  cross  roads  on  the  route,  or  road^leading  to 
either  terminus.  But  it  must  be  remembered  that  this  point 
was  not  the  terminus  of  the  road  designated  by  their  articles  or 
by  this  agreement,  but  that  the  bridge  and  piece  gf  road  in 
question  are  upon  the  direct  route  between  one  designated  ter- 
mination of  this  plank  road  and  the  other,  and  are  a  part  of  the 
highway  for  the  use  and  occupation  of  which  they  kad  agreed, 
or  which  they  had  obtp^ined  the  right  to  take.  Whien,  therefore, 
they  took  possession  and  assujned  control  of  this  j^ece  of  highway 
and  this  bridge,  expended  labor,  laid  down  plank,  and  constructed 
their  road  upon  and  over  them,  in  the  same  manner,  in  all  re- 
spects, as  they  had  been  doing  with  the  residue  of  this  same 
road  before  they  reached  that  point,  these  public  officers  had  a 
right  to  conclude,  in  the  absence  of  any  explicit  and  legal  de- 
claration to  the  contrary,  that  the  defendants  meant  to  assume 
and  to  use  this  with  the  residue,  and  it  is  too  late  now  for  them 
easily  to  controvert  this  conclusion. 

It  is.  contended  by  the  defendants,  that  the  inspection  of  a 
certani  IcQgth  of  their  road,  extending  from  the  landing  to  the 
point  opposite  the  tenant  house  of  Mr.  Brinckerhoff,  of  which 
I  have  spoken,  and  the  certificate  of  the  dn specters,  under  sec- 
tion 34  of  the  plank  road  a(tt,.furnish  the  best,  if  not  conclusive, 
eYidence  of  the  entire  length  of  the  road,  and  of  the  extent  of 
the  appropriation  of  this  highway.  I  do  not  however  understand 
that  this  inspection,  or  the  certificate  that  it  nas  been  made,  is 
intended  for  any  such  purpose.  Its  object  is  only  to  ascertain 
the  chard.Cter  of  a  road  aftei;  it  has  not  only  been  lodged,  but 
built  i^nd  fully  Completed,  and  whether  it  is  a  good  and  sub- 
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fltantial  road,  in  conformity  with  the  law,  so  as  to  authorize  the 
company  to  demand  tolls  for  its  use.  Sappose,  after  building 
five  miles  of  their  road,  which  is  the  shortest  distance  which  tbe 
inspectors  are  permitted  to  examine  and  certify,  or  after  build- 
ing the  seven  and  a  half  miles  included  in  the  present  certificate, 
this  company  hftd  gone  on  with  their  road  upon  this  same  high- 
way for  one,  two  or  three  miles  farther,  and  then  stopped  with 
out  reaching  their  terminus,  there  would  not  seem  to  be  any 
authority  in  the  statute  for  a  separate  inspection  of  this  exten-> 
sion.  And  yet  it  would  hardly  do  to  say  that  it  was  not  a  por* 
tion  of  the  plank  road,  or  that  the  highway  on  which  it  was 
built  had  not  been  taken  by  the  company.  If  indeed  a  com- 
pany see  fit  to  neglect  a  provision  which  is  intended  for  their 
benefit,  as  Well  as  for  that  of  the  public,  or  if  they  choose  to 
construct  a  portion  of  their  road  in  such  a  manner  that  it  shall 
not  be  fit  for  inspection,  or  even  to  waive  the  right  to  take  tolls 
upon  such  a  part  of  their  road,  temporarily  or  otherwise,  neither 
the  company  nor  the  public  should  bfe  prejudiced  or  affected  in 
any  question  arising  upon  the  location  of  the  road  by  any  such 
act  or  neglect.  I  shall  hold,  that  for  all  the  purposes  of  this 
case,  and  of  this  contract;  the  defendants  appropriated  this  high- 
way as  far  as  they  constructed  a  plank  track  upon  it,  or  assumed 
control  of  it,  which  I  understand,  from  the  evidence,  to  have  been 
to  a  point  across  and  on  the  east  side  of  the  creek  at  Brlnck^r 
erhoff's  mills. 

It  was  urged  upon  the  argument,  that  the  "compensation 
and  damages"  for  the  use  and  occupation  of  a  highway  by  a 
plank  road  company,  which  the  public  officers  areltuthorized  by 
the  statute  to  agree  upon,  must  be  wholly  estimated  and  paid  in 
money,  and  that  they  have  no  right  to  make  such  an  executory 
agreement  as  this  a  part  of  this  compensation.  If  thier  position 
were  well  taken,  the  consequences  might  Be  at  least  as  fatal  to 
the  defense  as  to  the  prosecution  of  this  ^it.  If  th^  commis- 
sioners and  supervisor  have  exceeded  their  authority  in  making 
this  agreement,  the  whole  proceeding  was  void,  and  the  com* 
pany  acquired  no  rights  to  the  highway  in  dispute.  That  is  the 
consequence  of  an  unauthorized  or  illegal  attempt  to  iqtrodupa 
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terms  and  conditions  by  rail  road  appraisers  in  an  assessment 
of  damages.  In  Hill  v.  TTie  Mohawk  and  Hudson  R.  R.  Co. 
the  supreme  court,  on  certiorari,  set  aside  an  appraisal  of  dam- 
ages for  this  reason,  and  vacated  the  whole  proceedings,  and 
their  decision  was  affirmed,  on  appeal,  by  the  court  of  appeals. 
(3  Selden,  152.)  The  supervisor  and  commissioners,  however, 
do  not  occupy  the  same  position  as  appraisers,  nor  are  their 
powers  restricted  within  the  same  limits,  as  those  of  the  jury 
authorized  by  the  plank  road  act  to  assess  the  damages  when 
the  public  officers  and  the  company  do  not  agree.  These  officers 
cannot  be  considered  as  arbitrators  between  the  company  and 
the  owners  of  land.  The  privileges  which  they  are  authorized 
to  confer  are  to  affect  the  rights  of  the  public,  and  they,  as  the 
representatives  of  the  public  for  this  purpose,  are  clothed  with 
'  authority  to  do  and  agree  to  terms  and  conditions,  for  the  in- 
terests of  which  they  are  guardians. 

The  ground  upon  which  such  an  appropriation  and  apparently 
exclusive  use  of  highways  by  road  companies,  have  been  justified 
against  the  owners  of  the  soil  over  which  the  highway  passes,  as 
well  as  others,  has  been  that  these  plank  roads  still  continued  to  be 
public  highways,  and  that  only  the  method  of  maintaining  them 
was  changed,  and  the  control  vested  in  the  corporation,  and  the 
tolls  were  collected  in  lieu  of  a  highway  tax.  {See  Benedict  v. 
Goiiy  3  Barb.  S.  C.  Rep.  459.)  Thus  the  company  became  the 
agepts  of  the  commissioners  and  the  public,  to  oversee,  repair 
and  support  the  road.  Such  an  agreement  as  the  one  before 
me  is  therefore  precisely  within  the  line  of  their  duty  and  obli- 
gation. Whether  it  creates  any  new  liabilities,  and  when  and 
in  what  event  a  right  of  action  accrues  to  any  party,  upon  it,  are 
questions  which  I  shall  examine  in  another  part  of  this  case. 
It  is  sufficient  at  present  to  say  that  this  agreement  is  not  void 
for  an  excess  of  authority  by  the  town  officers  in  making  it 

The  defense  which  was  most  strenuously  insisted  upon  at  the 
trial  is,  that  the  company  have  abandoned  certain  portions  of 
their  road,  including  the  strip  of  highway  in  question,  under  au- 
thority conferred  by  and  in  accordance  with  the  provisions  of  a 
special  act  of  the  legislature,  passed  April  15,  1854;  and  that 
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their  liability  has  therefore  terminated,  and  the  charge  and  con- 
trol of  this  highway  has  reverted  to  the  commissioners  and  over- 
seers of  highways  in  the  town.  Of  coarse  this  will  farnish  a 
complete  answer  to  any  such  action  as  the  present,  if  there  be 
no  valid  objection  to  this  statute,  or  the  proceedings  taken  in 
pursuance  of  its  provisions.  But  the  plaintiffs  contend  that  this 
statute  is  in  conflict  with  section  16  of  article  3  of  the  consti- 
tution of  the  state,  which  declares  that  "  no  private  or  local  bill 
which  may  be  passed  by  the  legislature  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title."  The 
object  of  thus  incorporating  a  rule  of  legislation  into  the  funda- 
mental law  of  the  state  seems  to  have  been  twofold.  One  object 
undoubtedly  must  have  been  to  prevent  corrupt  combinations,  by 
which  the  supporters  of  one  project  might  secure  the  assistance 
of  the  friends  of  a  totally  distinct  object  by  combining  the  two 
in  one  bill,  and  thus  obtaining  a  vote  for  the  compound,  which 
neither  measure  could  receive  alone.  But  there  was  another 
mischief  which  it  was  supposed  this  provision  would  remedy. 
This  was  misleading  the  legislature  or  the  people  by  the  title 
of  the  law,  or  concealing  the  truth  as  to  its  nature  and  extent. 
In  other  words,  it  was  intended  not  only  that  each  law  should  be 
confined  to  one  subject,  but  also  that  the  title  of  every  act 
should  indicate  fully  and  truly  its  design  and  extent.  It  is  not 
contended  that  this  law  embraces  more  than  one  subject ;  the 
question  is  whether  that  subject  is  expressed  in  its  title.  The 
act  consists  of  eight  sections.  The  first  releases  the  company 
from  its  obligation  under  its  articles  to  build  and  maintain  a 
plank  road  any  farther  than  the  portion  of  the  road  which  has 
been  inspected  and  certified  according  to  law.  The  second  seo- 
tion  authorizes  such  an  abandonment  of  any  portion  of  the  road 
already  constructed,  as  the  defendants  have  made  of  the  piece  of 
road  in  question  here,  and  the  next  section  regulates  the  terms 
and  conditions  and  the  manner  of  effecting  such  abandonment 
These  two  sections  are  the  foundation  of  the  defense  now  under 
consideration.  The  next  three  sections  authorize  the  company 
to  relay  their  road  with  gravel  instead  of  plank,  inflict  penalties 
for  shunning  the  toll  gates,  and  authorize  three  toll  gates  on  the 
Vol.  XXn.  81 
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road,  although  within  three  miles  of  each  other.  Then  fonows 
a  section  legalising  all  the  preliminary  acts  in  the  organisation 
of  the  company,  the  subsequent  acts  of  the  company,  and  of  Ta- 
riouB  public  officers  from  time  to  time  in  relation  to  it,  and  the 
last  section  is  the  usual  enactment  giving  immediate  effect  to 
the  whole  statute.  Obviously,  upon  any  reasonable  construction 
of  the  constitution,  there  can  ba  no  objection  to  including  all 
these  provisions  in  one  law.  They#all  relate  to  one  general  sub- 
ject— ^the  relief  of  this  plank  road  company,  by  altering  its  fun- 
damental articles  and  modifying  its  obligations,  or  in  other  words, 
by  conferring  additional  privileges  and  authorizing  the  termi- 
nation of  existing  liabilities.  But  the  difficulty  with  the  act  is 
that  this  subject  is  not  expressed  in  its  title.  The  title  is,  '<  An 
act  to  release  the  Fishldll  and  Beekman  Plank  Road  Company 
from  the  construction  of  part  of  their  road,  and  for  other  pur- 
poses." These  latter  words  '^  for  othey  purposes"  must  be  laid 
out  of  consideration.  They  express  nothing,  and  amount  to 
nothing,  as  a  compliance  with  this  ^constitutional  requirement. 
Nothing  which  the  act  could  not  embrace  without  them  can  be 
brought  in  by  their  aid.  The  subject  of  the  first  section  is 
fibirly  expressed  in  the  title.  That  section  relates  exclusively 
to  the  release  of  the  company  from  the  obligations  which  they 
assumed  at  their  organization,  to  complete  a  road  from  Fishkill 
to  Beekman.  It  was  indeed  suggested  that  the  words  "  con? 
struct  or  maintain,''  which  are  used  in  this  section,  will  give  to  it 
a  scope  and  effect  equivalent  to  what  is  contemplated  by  the 
residue  of  the  act.  In  other  words,  it  is  said  that  as  the  word 
^^  construct"  refers  to  the  road  which  the  company  have  not  yet 
constructed  or  commenced,  the  word  "  maintain  "  should  be  con- 
strued ito  relate  to  what  the  company  have  built ;  and  thus  this 
section,  by  releasing  the  defendants  from  the  obligation  to  mainT 
tain  what  they  have  already  constructed  beyond  a  certain  pointi 
accomplishes  at  once  all  which  the  remaining  sections  were  in- 
tended to  effect,  and  justifies  this  abandonment  of  a  part  of  the 
road.  If  this  were  so,  the  first  section  would  be  liable  to  the 
same  constitutional  objection  which  applies  to  the  rest  of  the 
statute.    But  the  whole  law  must  be  considered  togetiier,  and 
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a  fiur  constraotion  of  the  whole  or  even  of  the  language  of  this 
portion  is  Buffioient,  I  think,  to  satisfy  ns  that  the  word  "nudn- 
tain"  relatea  to  the  sabseqaent  support  of  what  the  defendants 
haye  yet  to  bnild  to  comply  with  their  articles,  and  which  the 
act  intends  to  relieve  them  from  building,  and  can  have  no  other 
effect  than  to  make  the  language  broader  and  stronger,  with 
reference  to  the  existing  duties  and  obligations  of  the  company, 
in  the  further  prosecution  and  continuance  of  their  road. 

Taking  this  view  of  the  first  section,  I  see  no  reason  to  doubt 
that  so  much  of  the  law  is  unexceptionable  and  valid.  It  can 
hardly,  however,  be  said  that  "to  release  the  Fishkill  and  Beek- 
man Plank  Boad  Company  from  the  construction  of  part  of  their 
road,"  expresses  fairly  the  complex  subject  of  the  whole  act,  in- 
cluding as  it  does  various  provisions  respecting  the  company,  its 
privileges  and  its  obligations,  some  of  which  have  no  relation 
whatever  to  the  construction  of  any  portion  of  the  road.  No 
one  would  be  informed  or  led  to  suspect,  by  the  restricted  title 
of  this  act,  that  it  contained  secticms  conferring  upon  this  corpo- 
ration some  peculiar  and  extraordinary  privileges,  or  that  it  was 
designed  to  discharge  the  defendants  from  liability  for  their  past 
acts  and  engagements,  and  not  merely  to  relieve  them  from  in- 
curring further  expenditures  and  responsibilities  in  future.  It 
would  seem,  therefore,  that  such  a  statute  is  in  conflict  with  the 
spirit  and  intention,  as  well  as  with  the  letter,  of  the  constitution 
in  this  respect.  For  these  reasons,  I  find  myself  with  some 
hesitation  and  reluctance,  constrained  to  declare  the  whole  of 
this  act,  except  the  first  section,  unconstitutional  and  void 
The  responsibility  of  pronouncing  an  act  of  the  legislative  power 
null  and  void,  is  one  which  no  court  or  judge  should  rashly  or 
readily  assume.  In  this  case  the  application  of  this  provision 
of  the  ccmstitution  is  somewhat  technical,  and  the  construction 
of  the  fundamental  law  which  I  have  adopted  is,  I  admit,  rigid 
and  precise.  But  such  is  the  only  construction  which  can  pw^ 
to  such  a  clause  any  practical  effect  The  questions  which  are 
to  arise  upon  it  must  resolve  themselves  into  questions  of  the 
meaning  and  construction  of  words,  and  such  questions  must  be 
determined  with  precision,  to  be  determined  with  oonrectliess. 
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All  the  proceedings  of  the  defendants  under  this  law,  there* 
fore,  to  abandon  portions  of  their  road  and  to  discharge  them^^ 
selves  thereby  from  a  part  of  their  engagements  and  liabilities, 
are  utterly  null  and  fruitless.  The  contract  between  them  and 
the  supervisor  and  commissioners  of  Fishkill  remains  in  full  force 
as  to  all  its  subject  matter,  and  all  its  obligations  are  still  upon 
the  defendants.  It  is  alleged  in  the  complaint,  and  substantially 
admitted  by  the  defense,  that  since  the  attempted  abandonment 
pursuant  to  the  provisions  of  the  act  which  I  have  been  consider- 
ing, by  filing  notice  of  an  intention  to  relinquish  certain  portions 
of  this  road,  these  portions  have  become  more  or  less  in  need  of 
repairs,  and  the  defendants  have  neglected  and  refused  to  repair 
them,  not  considering  themselves  any  longer  under  obligations  to 
do  so.  This  formal  abandonment,  with  the  consequent  refusal  to 
continue  the  charge  and  support  of  such  portions  of  the  road,  are 
,  set  up  as  causes  for  the  interposition  of  the  court  to  annul  the 
contract  and  to  remove  the  plank  and  toll  gates  from  the  high- 
way as  unlawful  obstructions.  I  shall  at  present  waive  the 
question  whether  such  an  action  could  be  maintained  in  the 
name  of  the  town,  because  I  am  satisfied  that  ao  such  conse- 
quences can  follow  from  the  premises,  and  no  such  interposition 
can  be  invoked.  Whether  the  defendants'  toll  gates  are  legally 
placed,  and  lawful  jtoUs  exacted,  are  questions  not  put  in  issue 
in  this  action.  But  the  neglect  to  repair  a  portion  of  their  road, 
with  the  consequences  which  are  alleged,  more  prospective  it 
may  be  observed  than  past,  is  at  most  but  a  partial  breach  of 
this  agreement.  It  is  unquestionably  a  violation  of  duty,  ex- 
posing the  delinquents  to  all  the  penalties  and  consequences  of 
such  an  act.  But  it  is  neither  by  law  nor  by  the  agreement  of 
the  defendants  a  forfeiture  of  their  road  or  their  privileges  and 
franchises.  I  do  not  see  that  the  rights  or  the  relations  of  these 
parties  to  each  other,  or  of  the  defendants  to  the  public,  are 
substantially  altered  by  the  attempt  of  the  company  to  do  some- 
thing which  they  cannot  do,  or  their  declaration  of  an  intention 
no  longer  to  be  bound  by  their  agreement,  or  to  discharge  their 
duty.  All  these  questions  must  be  considered  and  determined 
as  if  no  statute  had  been  passed  and  there  were  nothing  in  the 
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case  bat  the  contract  of  July  15, 1851,  by  which  to  measure  the 
rights  of  the  parties. 

All  that  remains,  then,  is  the  question  of  a  recovery  by  the 
town  of  Fishkill  of  damages  for  a  breach  of  this  agreement. 

I  think  it  admits  of  great  doubt  whether  such  an  agreement 
imposes  any  new  obligations  upon  a  company  who  take  possess- 
ion as  well  as  charge  of  a  highway  under  its  provisions.  Whether 
aAy  action  can  be  maintained  for  an  omission  to  repair  a  part  of 
the  road,  or  a  failure  to  keep  it  in  perfect  order,  without  aver- 
ring or  showing  some  loss  or  damage  resulting  to  some  party 
from  such  omission,  beyond  the  mere  inconvenience  to  the  public 
or  to  travelers  from  an  unsatisfactory  road ;  whether,  in  fine, 
such  an  agreement  can  be  construed  as  any  thing  more  than  an 
indemnity  to  the  public  and  the  public  officers  against  any  loss 
or  expenditures  incurred  or  cast  upon  them  when  they  have 
resumed  control  of  the  road,  or  sooner,  if  any  liability  can  be 
made  to  attach  to  them,  in  consequence  of  the  failure  of  the 
defendants  to  do  their  duty  and  keep  this  road  in  good  order  as 
a  public  highway.  Whatever  may  be  the  decision  of  these 
questions,  however,  I  can  see  no  principle  upon  which  any  such 
claim  for  damages  can  be  asserted,  or  any  such  action  as  the 
present  maintained,  by  the  town  of  Fishkill. 

Towns  in  this  state  come  into  courts  of  justice,  sue  and  are 
sued  as  corporations.  They  are  vested  with  corporate  capacity 
for  certain  specific  purposes.  (1  R.  S.  837.)  Their  whole 
power  and  capacity  as  corporations  are  derived  from  and  confer^ 
red  by  statute,  and  these  powers  are  specified  and  confined  to 
certain  functions  only.  Their  authority  to  contract  or  assume 
liabilities  is  restricted  to  cases  where  such  action  is  necessary 
for  the  exercise  of  their  appropriate  functions  as  corporations, 
and  their  power  to  sue  and  be  sued  must  be  limited)  as  it  is  well 
stated  by  Judge  Denio,  in  LariUard  v.  The  Town  of  Monroe^ 
(1  Kern.  892,)  to  cases  where  the  assertion  of  their  corporate 
rights,  or  the  enforcement  of  their  corporate  liabilities,  require 
such  proceedings.  Now  as  a  corporation  a  town  has  nothing  to 
do  with,  and  no  interest  in,  the  highways  within  its  limits.  The 
title  to  the  soil  of  the  highways  is  in  individuals.    The  right  to 
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their  use  belongs  to  the  inhabitants  of  the  town,  not  exdnsiyelj, 
bat  in  common  with  the  whole  public.  The  officers  who  are  to 
control  and  manage  the  highways  are  indeed  chosen  by  the  town 
as  a  political  division,  or  in  its  various  road  districts ;  bat  there 
the  power  as  well  as  the  interest  of  the  towns,  as  sooh,  com* 
pletely  ceases,  and  these  officers  themselves  are  made  a  quasi 
corporation  for  the  care  and  saperintendence  of  highways  and 
bridges.  The  roads  are  not  the  property  of  the  town,  nor  is  the 
town  responsible  for  their  condition  or  their  repair.  The  locid 
opinion  of  Mr.  Jastice  Selden,  in  Morey  v.  The  Town  of  New* 
fane^  (8  Barb.  645,)  fally  enunciates  and  discusses  this  princi- 
ple, and  sustains  it  by  a  reference  to  the  cases ;  and  I  am  not 
aware  that  it  has  ever  been  denied  or  overruled,  in  its  applicsr 
tion  to  the  towns  in  our  rural  counties.  And  as  the  town,  as 
such,  in  its  corporate  character,  has  no  rights  nor  responsibilities 
in  respect  to  public  highways  for  which  it  can  either  sue  or  be 
sued,  so  the  defendants  here  are  not  its  agents,  or  employed  by 
it,  in  any  sense.  This  agreement  was  not  made  with  the  town, 
nor  was  it,  as  we  have  seen,  to  protect  the  property  or  the  rights^ 
or  to  save  the  liabilities,  of  the  town.  It  could  only  be  as  rep- 
resenting the  public,  whose  rights  are  infringed  or  whose  inter- 
ests are  affected,  that  the  town  could  interpose  in  such  a  case, 
and  that  is  a  capacity  in  which  no  authority  to  appear  or  act,  or 
sue  or  defend,  is  conferred  on  a  town  as  such .  by  the  statute. 
The  interests  of  the  public  in  respect  to  highways  are  commit- 
ted to  the  commissioners  and  overseers,  and  they  are  independent 
public  officers  chosen,  as  I  have  said,  in  towns  as  political  divis- 
ions, but  having  no  concern  with  towns  as  corporate  bodies.  If 
a  recovery  could  be  had  upon  this  agreement  by  a  rule  of  dam- 
ages that  would  give  the  plaintiffs  the  amount  necessary  to  put 
the  road  in  order  wherever  it  is  out  of  repair,  of  what  avail  would 
that  be  to  the  interests  of  the  community  at  large  who  travel 
the  road,  and  whose  protection  would  be  the  only  object  in  per* 
mitting  such  a  suit  ?  Or  how,  lifter  the  amount  recovered  in 
such  an  action  had  been  paid  into  the  town  treasury,  could  it  be 
made  available  to  restcnre  the  road  to  usefidness?  Where  is  the 
right  or  the  power  to  control  its  application,  or  direot  its  use. 
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by  the  town,  for  such  a  purpose.  In  short,  the  town  of  Fishkill 
is  not  here  to  protect  its  corporate  property,  to  assert  its  cor- 
porate rights,  or  to  shield  itself  from  any  corporate  liabilities. 
No  gronnd  is  shown  to  maintain  the  present  suit,  and  there 
most  be  judgment  for  the  defendants  with  costs. 

This  is  a  case  in  many  respects  of  the  first  impression,  as  fiir 
as  I  am  aware,  and  it  involyes  some  principles  of  very  consid- 
erable  importance.  I  haye  therefore  bestowed  upon  all  the 
principal  questions  a  careful  examination  and  discussion.  The 
case  might  perhaps  have  been  decided  without  examining  all  the 
points  which  have  been  presented.  But  I  think  the  parties  are 
entitled  to  have  the  decision  of  the  court  upon  all  the  issues 
&irly  involved  in  the  case,  and  to  have  that  decision  distinctly 
made. 

[Dutchess  Bpicul  Tebm,  September  8, 1866.    Ematt,  Jiutioe.] 


Newell  vs.  Salmons  and  Washburn. 

Where  a  promissory  note  was  drawn  payable  with  interest  *ftt>m  its  date,  bat  on 
one  of  the  makers  objecting  that  it  ought  not  to  draw  interest  until  the  amouul 
was  doe,  the  payee  assented  and  strnck  out  tiie  words  "  with  use/'  before  the 
note  was  signed ;  BM,  that  this  was  a  satisftctory  explanation  of  the  alteration^ 
so  as  to  authorize  the  note  to  be  received  in  evidenoe. 

The  provisions  of  the  revised  statutes  respecting  set-o£&,  are  so  fiir  modified  by 
the  code  as  to  admit  of  a  set-off  or  oonnter-daim,  on  behalf  of  one  or  more  of 
several  defendants,  where  a  uveral  jfUgmmU  may  be  had  fn  the  aotlc»,  be- 
tween the  plaintiff  and  any  one  or  mora  of  tiie  detedants,  as  upon  a  joint 
and  several  promissoiy  note 

Therefbre,  in  an  action  upon  a  promissory  note  signed  by  two  persons,  one  as 
principal,  and  the  other  as  surety,  a  set-off  of  an  indebtedness  fhnn  the  plain- 
tiff to  the  principal  may  be  allowed 

In  an  action  upon  a  promissory  note,  it  Is  a  raAdent  ground  for  eadnding 
evidence  that  the  time  fbr  payment  of  the  note  had  been  extended,  that  no 
suoh  defense  is  set  up  in  the  answer. 

In  an  action  upon  a  joint  and  several  promissory  note,  made  by  two  persons, 
neither  of  the  defendants  can  be  examined  as  41  vitnMB  in  behalf  of  the  other, 
f»  prove  payment 
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f[IS  action  was  brought  to  recover  the  amount  of  a  promift- 
Bory  note,  alleged  to  have  been  executed  by  the  defendants 
to  the  plaintiff,  bearing  date  October  1,  1854,  for  the  sum  of 
$1769.86,  payable  six  months  after  date.  The  words  ''with 
use"  had  originally  been  inserted,  at  the  end  of  the  note,  but  were 
erased,  by  lines  drawn  across  them.  The  cause  was  heard  before 
H.  Gibson,  Esq.  sole  referee.  The  defendants  objected  to  the  note 
being  given  in  evidence,  on  the  grounds,  1.  That  no  such  note 
was  set  out  in  the  complaint ;  that  there  was  a  variance  be- 
tween the  note  offered  and  that  set  out.  2.  That  there  appear- 
ed to  be  a  material  alteration  or  erasure  in  the  note.  3.  That 
the  plaintiff  should  be  required  to  explain  the  erasure.  The 
referee  overruled  the  objections,  and  the  defendants'  counsel 
excepted.  The  execution  of  the  note  being  proved,  the  referee 
permitted  the  note  to  be  read  in  evidence.  The  handwriting 
of  the  body  of  the  note  was  proved  to  be  that  of  the  plaintiff,  as 
well  as  an  indorsement  of  $1000  received  July  3, 1855,  which 
was  read  in  evidence  by  the  defendants'  counsel.  The  defend^ 
ants  further  proved,  under  objections,  that  the  note  was  given 
for  goods  sold  by  the  plaintiff  to  Salmons,  one  of  the  defend- 
ants, and  that  the  other  defendant,  Washburn,  signed  the  note 
as  security  for  Salmons.  The  witness  who  testified  to  these 
facts  also  swore  that  he  was  present  at  the  time  of  the  execu- 
tion of  the  note.  He  thought  the  words  "with  use"  were 
erased  before  signing.  He  mentioned  it  himself  to  the  plain- 
tiff, and  told  him  it  was  wrong  to  have  the  note  on  interest. 
Salmons,  one  of  the  defendants,  said  it  should  not  be  on  inter- 
est, as  the  purchase  of  the  goods  was  not,  and  the  plaintiff  said 
'^  that  was  right."  The  defendants  then  offered  to  prove  that  the 
plaintiff  was  indebted  to  Salmons,  for  goods  sold  and  delivered 
to  the  plaintiff,  at  the  time  the  note  became  due  and  at  the  time 
of  the  commencement  of  this  suit,  in  the  sum  of  $800.  This 
evidence  was  objected  to  by  the  plaintiff's  counsel,  on  the 
grounds,  1.  That  it  was  immaterial.  2.  That  it  was  inadmis- 
sible. 3,  That  the  set-off  offered  was  in  favor  of  one  defendant, 
and  not  a  joint  indebtedness  to  both  defendants.  4.  That  it  was 
not  admissible  under  the  pleadings.    And  he  offered  to  8how>  in 
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connection  with  this  offer,  that  Washburn  signed  as  surety  for 
Salmons.  The  referee  sustained  the  objections  and  overruled 
the  offer,  and  the  defendants'  counsel  excepted.  The  defendants 
then  offered  to  call  Washburn  in  behalf  of  Salmons,  to  show 
that  the  note  had  been  paid  before  the  commencement  of  the 
suit.  This  was  objected  to  by  the  plaintiff,  1.  As  inadmissible. 
2.  That  he  was  jointly  interested  with  his  co-defendant  Salmons, 
or  liable  with  him.  3.  That  the  offer  supposed  the  fact  to  be 
true  that  Salmons  was  principal  and  Washburn  surety.  The 
referee  sustained  the  objections,  and  the  defendants  excepted. 
The  same  offer  was  made  to  call  Salmons  as  a  witness,  on  be- 
half of  Washburn,  for  the  same  purpose.  The  plaintiff  object- 
ed, and  the  referee  sustained  the  objection,  for  the  same  reason 
as  before,  and  the  defendants  excepted.  Adolphus  Washburn 
was  then  called  uid  sworn  as  a  witness  on  behalf  of  the  defend- 
ant Salmons,  and  was  asked  if  he  knew  of  any  money  being 
paid  upon  the  note.  This  question  was  objected  to  by  the  plain- 
tiff's counsel,  1.  As  inadmissible.  2.  Because  the  witness  was 
one  of  the  defendants,  and  the  testimony  would  go  to  establish 
a  defense,  or  reduce  the  indebtedness  for  which  he  was  jointly 
interested  or  liable  with  his  co-defendant  Salmons.  3.  As  inad- 
missible under  the  pleadings.  The  objections  were  sustained 
by  the  referee,  and  the  defendants'  counsel  excepted.  Philander 
Salmons,  the  other  defendant,  was  then  called  and  sworn  as  a 
witness  on  behalf  of  his  co-defendant  Washburn.  He  was  ask- 
ed if  he  knew  of  any  agreement  between  the  plaintiff  and  him- 
self, after  the  note  was  due,  to  extend  the  time  of  payment. 
This  testimony  was  objected  to  by  the  plaintiff  as  immaterial, 
for  the  same  reasons  as  urged  against  the  evidence  of  Wash- 
bum.  The  Referee  sustained  the  objection.  The  defendants 
then  offered  to  prove  by  the  witness  an  extension  of  the  time 
of  payment  of  the  note  i^r  it  became  due,  for  a  consideration 
moving  between  the  plaintiff  and  Salmons,  and  that  in  the 
meantime  Salmons  became  insolvent.  The  offer  was  made  upon 
the  assumption  that  Washburn  signed  the  note  as  surety.  The 
plaintiff  objected  to  the  testimony  for  the  same  reasons,  and  the 
defendants'  counsel  excepted.  The  referee  reported  that  Wash- 
Vol.  XXII.  82 
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barn  signed  the  note  as  surety  for  Salmons,  and  found  in  favor 
of  the  plaintiff  for  the  balance  due  upon  the  note  after  deduct- 
ing the  indorsement  of  $1000  with  interest,  for  which,  with 
costs,  judgment  was  rendered  against  both  defendants.  The 
defendants  appealed  to  this  court. 

P.  Jahcayy  for  the  plaintiff. 

S.  P.  Pike,  for  the  defendants. 

By  the  Caurtf  G.  L.  Allen,  P.  J.  There  is  nothing  in  the 
objection  that  the  referee  erred  in  receiving  the  note  in  evidence 
without  further  explanation  of  the  erasure.  That  erasure  was 
certainly  not  to  the  prejudice  of  the  defendants,  as  its  effect  was 
to  relieve  them  from  the  payment  of  interest  for  six  months 
and  until  after  the  note  became  due.  The  note  was  drawn,  at 
first,  on  interest  from  its  date,  but  on  the  attention  of  the  plain- 
tiff being  called  to  the  fact  that  it  was  for  the  purchase  of 
goods  not  on  interest,  and  on  its  being  insisted  by  one  of  the 
defendants  that  it  ought  not  to  draw  interest  until  it  was  due, 
the  plaintiff  assented,  and  said  that  was  right,  and  the  words 
^'  with  use"  were  then  probably  stricken  out  for  the  benefit 
of  the  defendants,  and,  as  the  witness  thought,  before  the  note 
was  signed.  The  explanation  was  full  and  satisfactory,  and  the 
referee  so  correctly  found  as  a  question  of  fact. 

The  more  serious  objection,  in  my  opinion,  is,  that  the  referee 
erred  in  refusing  to  receive  the  evidence  of  set-off,  on  the  part 
of  Salmons.  It  is  contended,  on  the  part  of  the  plaintiff,  that 
the  statute  (2  R.  S.  154,  i  12,  sub.  6)  requires  that  the  set-off 
shall  be  a  demand  in  &vor  of  all  the  defendants  in  the  action, 
and  due  to  them  jointly,  and  so,  undoubtedly,  is  that  statute. 
But  it  has  been  insisted,  and  decided,  that  under  sections  149, 
150, 136  and  274  of  the  code  of  1852,  this  statute  is  so  fiu* 
modified  as  to  admit  of  a  set-off  or  counter-claim  on  behalf  x>f 
one  or  more  of  several  defendants,  where  a  severed  jtuigmeni 
may  be  had  in  the  action  between  the  plaintiff  and  any  one  or 
more  of  the  defendants,  as  upon  a  joint  and  several  promissory 
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note.  The  case  of  Parsons  and  others  y.  Nash  and  others^ 
(8  Bow,  454,)  was  one  almost  exactly  like  the  present.  Two 
out  of  the  three  defendants  had  signed  the  note  as  sureties  for 
the  thirds  The  court  allowed  a  set-off  of  a  judgment  in  favor 
of  the  principal  defendant,  alone,  against  the  plaintiffs,  and 
judgment  was  rendered  for  the  defendants.  That  was  a  decision 
at  special  term,  it  is  true.  But  the  supreme  court,  in  the  6th 
judicial  district,  at  general  term,  recognized  and  affirmed  it  as 
good  law,  in  the  case  of  Briggs  v.  BriggSj  (20  Barb.  477.) 
The  court  say,  the  only  restriction  under  the  code  is,  that  the 
set-off  must  be  one  existing  in  favor  of  a  defendant  against  a 
plaintiff,  between  whom  a  several  judgment  might  be  had,  in 
the  action.  The  present  action  is  one  of  that  kind,  as  was  held 
in  the  case  of  TAc  People  v.  Cram,  (8  How.  161.)  If  these 
cases  are  law,  and  present  a  true  construction  of  those  sections, 
then  the  referee  should  have  admitted  the  evidence  offered,  of 
the  counter-claim.  He  seems  to  have  based  his  decision  upon 
the  several  grounds  urged  by  the  plaintiff's  counsel ;  one  of 
which  was,  that  the  counter-claim  was  inadmissible  under  the 
pleadings.  If  he  had  placed  his  exclusion  on  that  ground  alone, 
I  think  it  would  not  have  been  sustained.  It  is  true  the  de- 
fendants both  claim  the  set-off  as  a  defense.  But  it  is  virtu- 
ally a  claim  on  the  part  of  the  defendant  Salmons,  and  is  so  set 
up  in  the  answer,  and  the  claim  is  there  made  that  it  shall 
'operate  as  a  defense  for  both  defendants.  That  would  be  a 
question  to  be  determined  by  the  court  after  the  proof  was  in. 
The  defense  was  sufficiently  set  up,  and  the  plaintiff  could  not, 
and  did  not,  pretend  that  he  was  taken  by  surprise  by  the  offer. 
I  think,  within  the  cases  cited,  the  evidence  of  set-off  or  counter- 
claim was  proper,  and  should  have  been  received. 

It  is  said  there  were  no  exceptions  properly  taken  to  the 
report,  as  to  the  decision  of  the  referee  on  questions  of  law- 
For  aught  that  appears  in  the  case,  it  seems  to  have  been  reg- 
ularly settled  and  the  exceptions  taken  in  the  manner  now 
required  in  reviewing  the  report  of  the  referee.  And  I  think 
we  must  so  intend,  for  the  purposes  of  this  argument. 

The  defendants  were  offered  as  witnesses  for  each  other,  and 
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it  was  offered  to  be  proved  by  each  that  the  time  for  payment 
of  the  note  had  been  extended.  Several  objections  were  made 
to  the  offer ;  one  of  which  was  that  no  such  defense  was  set  up 
in  the  pleadings.  This,  I  think,  was  a  sufficient  ground  for  ez^ 
eluding  the  evidence,  and  it  is  not  now  necessary  to  inquire 
whether  it  would  have  formed  a  good  defense  as  to  the  surety, 
or  not. 

The  other  offer,  to  prove  payment  by  each  of  the  defendants 
on  behalf  of  the  other,  was,  I  think,  properly  overruled.  The 
testimony  must  necessarily  have  gone  for  the  benefit  of  the  wit- 
ness, as  well  as  of  his  co-defendant ;  as  proof  of  payment  would 
of  course  have  discharged  all  right  of  action  upon  the  note. 

But,  for  the  reasons  stated,  the  judgment  must  be  reversed^ 
and  a  new  trial  ordered ;  costs  to  abide  the  event. 

[Clinton  General  Term,  September  9, 1856.  C.  L.  AlUn,  Paige,  James 
and  BoeekranSf  JuBtioM.] 
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The  principle  is  well  settled,  that  where  a  vendor  of  a  chattel  is  gaily  of  a  fhiad^ 
ulent  concealment  of  material  facts  in  relation  to  the  sale,  to  the  injury  of  the* 
vendee,  an  action  at  law  is  maintainable,  to  recover  damages. 

Thus,  where  the  defendant,  upon  an  exchange  of  horses  with  the  plaintiff,  ioM 
him  that  his  horse  had  baiked  with  S.  (a  former  owner)  once,  but  that  be 
whipped  him  and  made  him  go ;  but  the  defendant  did  not  disclose  to  the 
plaintiff  the  fiict  that  he  purchased  the  horse  as  a  halky  horse^  and  that  his 
brother  and  himself  had  used  him  earefuUyj  as  they  would  use  any  horse  that 
was  balky,  while  he  owned  him,  and  that  S.  had  so  used  the  horse  before  bo 
sold  him  to  the  defendant ;  Heldf  that  this  was  a  fraudulent  concealment  of 
material  ftusts,  in  relation  to  the  defect,  which  rendered  the  defendant  liable  in 
an  action  for  damages. 

It  is  not  enough  that  a  vendor  tells  the  truth  in  respect  to  the  article  sold,  as  fkr 
as  he  goes.    He  should  tell  the  whole  truth,  fhlly  and  fkirly. 

In  an  action  to  recover  damages  for  a  fraud  in  an  exchange  of  horses,  it  is  proper 
to  ask  a  witness  what  the  defendant's  horse  was  Worth,  at  the  time  of  the  trade, 
if  kind  and  not  balky. 
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/PHIS  action  was  orignally  brought  in  a  justice's  court  of  Ful- 
X  ton  county,  to  recover  damages  for  an  alleged  fraud  in  an 
exchange  of  .horses.  The  cause  was  tried  by  a  jury  three 
times,  and  on  the  last  trial  (the  two  former  juries  having  dis^ 
agreed)  the  plaintiff  recovered  a  verdict  for  $60  damages,  for 
which,  with  costs  of  suit,  the  justice  rendered  judgment.  The 
defendant  appealed  to  the  county  court,  which  reversed  the 
judgment,  on  the  sole  ground  that  it  was  against  evidence.  The 
only  defect  complained  of,  which  it  was  contended  the  defendant 
fraudulently  concealed  from  the  plaintiff,  was  that  the  horse  was 
balky.  On  the  trial  it  was  proved  that  the  defendant  purchased 
the  horse,  and  he  was  put  to  him,  as  a  balky  horse.  The  wit- 
ness, who  sold  him  to  the  defendant,  testified  that  he  so  put  him 
to  the  defendant.  That  he  told  the  defendant  he  never  balked 
with  the  witness  but  once^  when  he  whipped  hini  and  finally 
made  him  go.  That  he  never  balked  with  him  but  once,  but  if  he 
took  him  at  all  he  must  take  him  as  a  balky  horse.  The  witness 
had  used  him,  after  his  refusal  to  go,  as  a  balky  horse.  It  was 
also  proved  that  the  defendant  used  the  horse,  after  he  got  him, 
in  the  same  manner.  The  brother  of  the  defendant  testified 
that  he  and  the  defendant  were  in  partnership,  and  used  the 
horse  together.  The  witness  said,  "I  used  him  carefully,  hav- 
ing understood  he  had  balked  with  Satterly  (the  former  owner.) 
I  used  him  as  I  would  any  horse  that  I  had  understood  had 
•  balked."  The  defendant  told  the  plaintiff,  at  the  time  of  the 
trade,  that  he  had  once  balked  with  Satterly,  and  bothered  him, 
but  he  made  him  go,  or  draw.  The  plaintiff  asked  the  defend- 
ant if  the  horse  was  sound  and  good  every  way  as  far  as  he 
knew.  The  defendant  said,  ^'  he  is  just  as  I  told  you  he  is,  or 
as  I  told  you  he  was."  A  witness  was  asked  the  question,  <'If 
kind  and  not  balky,  what  was  the  horse  in  question  worth,  at 
the  time  of  the  trade  ?"  The  defendant's  counsel  objected,  pn 
the  ground  that  the  witness  had  not  been  shown  to  be  a  compe- 
tent judge  of  the  value  of  horses ;  that  the  question  called  for 
an  improper  measure  of  damages.  The  court  overruled  the 
objection,  and  the  witness  answered.  It  appeared  that  he  had 
bought  and  sold  horses^  und  was  a  judge  of  their  value*    The 
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defendant  purchased  the  horse  the  forepart  of  Angnst,  1854, 
and  exchanged  him  with  the  plaintiff  the  latter  part  of  the 
same  month.  It  was  clearly  proved  that  the  horse  was  a  balky 
one.  The  plaintiff  appealed  from  the  judgment  of  the  county 
court. 

McFhrlan  4*  Adams,  for  the  plaintiff. 

Praser  ^  Stewart,  for  the  defendant. 

By  the  Court,  C.  L.  Allen,  P.  J.  The  only  material  ques* 
tion  in  this  case  is,  whether  the  defendant  was  guilty  of  a  fraud- 
ulent concealment  of  facts  in  relation  to  the  defect  complained 
of,  so  as  to  render  him  liable  to  the  plaintiff,  in  this  action. 
There  can  be  no  doubt  of  the  principle  that  where  a  Tender  of  a 
chattel  is  guilty  of  a  fraudulent  concealment  of  material  facts  in 
relation  to  the  sale,  to  the  injury  of  the  vendee,  an  action  at  law 
is  maintainable  to  recover  damages.  {Fleming  v.  Slocum,  18 
John.  408.  1  East,  818.  6  Cowen,  846,  350.  7  Wend.  20.) 
In  Bench  v.  Sheldon,  (14  Barb.  66,  72,)  the  court  say,  "  In  the 
case  of  the  sale  of  property  the  law  presumes  that  the  purchaser 
reposes  confidence  in  the  vendor,  as  to  all  such  defects  as  are 
not  within  the  reach  of  ordinary  observation,  and  therefore  it 
imposes  upon  the  vendor  the  duty  to  disclose  fully  and  fiiirly  his 
knowledge  of  all  defects."  The  county  judge  in  this  case  re- 
marks, that  the  defendant  communicated  to  the  plaintiff  all  the 
knowledge  that  he  had  about  the  defbct  in  the  horse ;  that  is,  he 
told  him  the  horse  had  balked  with  Satterly  once,  but  that  he 
trhipped  him  and  made  him  go.  And  that  Was  all  the  evidence 
of  the  defendant's  knowledge  that  he  was  a  balky  horse,  as  he 
Was  proved  to  have  worked  well  and  kind  while  the  defendant 
owned  him.  It  appears  to  me  that  the  oounty  judge  overlooked 
thb  circumstance  that  the  defendant  did  not  disclose  to  the 
plaintiff  the  fact  that  he  purchased  him  as  a  balky  horse,  and 
that  his  brother  and  himself  had  used  him  carefully,  as  they 
would  any  horse  that  was  balky,  during  the  short  time  that  he 
owned  him,  and  that  Satterly  had  so  used  him,  before  he  Bold 
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liim  to  the  defendant.  K  these  facts  had  been  disclosed  they 
might  have  prevented  the  trade,  but  the  defendant  would  at  all 
events  have  been  exonerated.  Merely  saying  the  horse  had 
balked  with  Satterly  once,  and  that  he  had  made  him  go,  was 
calculated  to  mislead  and  probably  did  mislead  him  into  the  be- 
lief that  the  defect  did  not  really  exist,  as  there  had  only  been 
this  one  slight  evidence  of  it.  There  were  some  other  facts  con- 
nected with  the  transaction,  upon  which  the  jury  passed  in  com- 
ing to  the  oonclusion  at  which  they  arrived.  I  think  their  verdict 
was  final  on  this  question  of  fact,  and  should  not  have  been  dis- 
turbed. It  was  certainly  not  against  evidence,  as  there  were 
some  facts  on  which  to  predicate  it.  The  defendant  told  the 
truth  as  far  as  he  went,  but  he  did  not  tell  the  whole  truth. 
This  he  should  have  done,  fully  and  fairly.  There  was  some 
evidence  on  which  to  found  the  verdict,  and  it  should  not  be 
disturbed.    (2JE?t/Z,  125.    5i3ar6.  283.    6  id.  141.) 

The  only  remaining  question  for  our  consideration  is,  whether 
the  objection  to  the  testimony  of  the  witnesses,  as  to  the  dam- 
ages, was  well  taken  or  not.  The  specific  ground  of  objection 
was  that  the  witness  was  not  shown  to  be  a  competent  judge. 
This  was  not  true  in  point  of -&bct  It  is  believed  that  the  legal 
rule,  as  heretofore  established  by  abundant  cases,  was  adhered 
to,  and  that  the  evidence  was  properly  received.  (28  Wend. 
858.    4£fi//,625.    2  irf.  288.    5  i?enw,  84.) 

The  judgment  of  the  county  court  must  be  reversed,  and  that 
of  the  justice  a&med. 

[Clinton  asNERAL  Term,  September  9, 1866.  C.  L.  AUen,  /^e,  Jamei 
iMtd  Rosekrcbns,  JnsUoefl.] 
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sheriff  did  accordingly  sell  it  on  the  plaintiff's  ezecntion,  and 
the  plaintiff  bid  it  off.  This  offer,  and  proof  of  all  that  the 
plaintiff  said  in  the  presence  of  the  defendant,  to  the  sheriff,  the 
defendant  objected  to,  on  the  ground  that  it  was  calling  for  the 
declarations  of  the  plaintiff  to  a  third  person^  whkh  were  not 
admissible ;  and  that  the  testimony  was  irrelevant  and  improper. 
The  court  overruled  the  objection,  and  the  witness  testified  to 
the  &ct8  stated  in  the  offer.  The  witness  fiirther  testified  that, 
on  the  joining  or  issue  in  this  suit,  the  defendant  said  he  would 
not  have  removed  the  stove,  but  that  he  had  spoken  to  the  plain- 
tiff two  or  three  times  about  taking  it  away,  and  he  had  given 
him  no  answer. 

The  defendant  produced  the  I'ecord  of  an  assignment  from  S. 
W.  Hill  to  himself,  of  all  the  assignor's  real  and  personal  prop- 
erty, purporting  to  bear  date  the  4th  day  of  June,  1851,  and 
proved,  and  recorded  in  the  clerk's  office  of  Fulton  county  on  the 
5th  day  of  June,  1851*  No  possession  was  shown  to  have  been 
ever  taken  under  this  assignment,  except  by  the  removal  of  the 
stove.  The  testimony  was  objected  to  by  the  plaintiff,  but  ad- 
mitted by  the  courts 

The  cause  was  tried  by  a  jury,  who  found  a  verdict  for  the 
plaintiff  for  $12  damages,  for  which,  with  costs,  the  justice  on 
the  same  day  rendered  judgment,  but  did  not  enter  the  judg- 
ment in  his  docket  until  the  next  day.  The  county  court  re- 
versed the  judgment  of  the  justice,  and  the  plaintiff  appealed  to 
this  court. 

A.  McFarlaUi  for  the  plaintiff. 

Fraaer  ^  Stewart^  for  the  defendants 

By  the  Court,  C.  L.  Allen,  P*  J.  The  plaintiff,  by  the  sale, 
showed  himself  in  the  actual  or  constructive  possession  of  the 
property  in  question,  and  that  was  sufficient  to  entitle  him  to 
maintain  the  action,  as  against  the  defendant.  (8  John,  432. 
11  id.  285.  12  Wend.  39.)  It  is  objected  that  no  judgment 
was  shown  or  proved)  ou  which  the  executions,  or  either  of  them, 
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bsiied ;  or  when  a  levy  was  made ;  or  that  the  property  was 
ever  advertised  for  sale.  None  of  these  objections  were  taken 
on  the  trial,  where,  if  taken,  they  might  have  been  obviated. 
On  the  contrary,  it  appears  to  have  been  then  assumed  that  the 
executions  were  valid,  and  founded  on  good  judgments ;  and  the 
eonrt,  in  the  absence  of  all  such  objections,  must  so  hold.  {See 
21  Wend.  305 ;  10  id.  167.)  The  sheriff  testified,  without  objec- 
tion, that  he  sold  the  stove  and  pipe  on  the  plaintiff's  execution, 
and  that  the  plaintiff  bid  it  off.  The  sale,  it  is  true,  was  for- 
bidden, but  upon  the  sole  ground  that  the  stove  was  exempt 
property;  thus  virtually  admitting  the  execution  and  sale  to 
have  been,  in  other  respects,  legal  and  valid.  Besides,  it  was 
proved  that  the  defendant  himself  said,  before  removing  the 
property,  that  he  should  not  have  done  it,  but  he  had  spoken  to 
the  plaintiff,  two  or  three  times,  about  it,  and  could  get  no 
answer.  This  was  an  acknowledgment,  as  the  jury  had  a  right 
to  infer,  of  possession  in  the  plaintiff.  (14  John.  126.)  And 
the  defendant  was  not  in  a  condition  to  avail  himself  of  any 
irregularities  on  the  part  of  the  sheriff,  in  making  the  sale.  {See 
19  Wend.  861.)  The  same  remarks  are  applicable  to  the  ob- 
jection that  the  execution  produced  was  not  issued  until  the 
16th  of  September,  1851,  and  that  therefore  no  sale  under  it 
could  have  taken  place  in  June  previous.  Some  mistake  un- 
doubtedly existed  in  relation  to  the  execution,  but  it  was  not 
required  to  be  explained  on  the  trial,  as  it  undoubtedly  might 
have  been,  if  the  attention  of  the  party  or  the  court  had  been 
called  to  it.  The  sale  and  execution  both  seem  to  have  been 
taken  for  granted  as  valid,  as  already  observed,  and  the  defense 
placed  upon  the  particular  grounds  taken  as  specified  in  the  re- 
turn. The  defendant  is  not  at  liberty  to  change  his  ground,  and 
rely  upon  objections  which,  if  taken  at  the  proper  time,  might 
have*been  obviated.  He  took  a  course  on  the  trial  calculated  to 
mislead  the  justice  if  he  intended  to  rely  upon  the  ground 
which  he  now  presents ;  and  the  justice  might  well  have  supposed 
that  none,  other  than  those  urged  before  him,  were  intended  to 
be  raised.  {Potter  v,  Deyo,  19  Wend.  861,  864.)  Whether  the 
stove  and  pipe  were  exempt  from  execution  or  not,  was  not  i^ 
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question  proper  to  be  agitated  on  the  trial.  That  was  a  claim 
personal  to  the  defendant  in  the  execution,  Samuel  W.  Hill ; 
and  he  only  could  avail  himself  of  the  privilege.  {Earl  v.  Ccunpt 
16  Wend.  671.     Mickles  y.  Tousley,  1  Owen,  114.) 

But  it  is  urged  that  the  defendant  was  the  assignee  of  Sam* 
uel  W.  Hill,  and  therefore  could  claim  the  stove  and  pipe  in 
that  capacity,  inasmuch  as  the  assignment  did  not  except  prop^ 
erty  exempt  from  execution.  It  may  be  remarked,  in  answer 
to  this  argument,  1.  That  no  such  defense  was  set  up  in  the 
answer ;  and  2.  That  the  defendant  stood  by  at  the  time  of  the 
sale,  and  made  no  claim  to  the  property  as  ttssignee,  admitting 
that  the  assignment  had  been  made  previously  to  that  time. 
He  was  selling  Samuel's  property,  at  the  very  time,  under  his 
own  execution,  and  only  declined  to  sell  the  stove  and  pipe  be- 
cause it  was  exempt  property,  and  distinctly  stated  his  objection 
to  the  sale,  on  that  ground  alone.  He  cannot  now  be  permitted 
to  change  his  ground,  as  before  shown.  {See  1  Comst  496 ; 
8  Hill,  215 ;  6  id.  584  to  537.)  But  it  did  not  appear  that  the 
assignment  was  made  before  the  levy,  and  the  jury  seems  to 
have  found  so,  as  a  matter  of  &ct.  {See  4  Denio,  171 ;  2R.  S^ 
817,  i  5 ;  4  Comst.  581  to  599.)  It  is  said  there  is  no  proof  of 
levy.  The  presumption  is  that  the  sheriff  did  his  duty,  and 
levied  before  the  sale,  and  so  the  defendant  admitted  on  the  trial, 
by  making  no  objection.  No  possession  whatever  was  proved  to 
have  been  taken,  under  the  assignment — ^not  even  a  delivery  of 
it  or  the  property ;  and  in  my  judgment  it  formed  no  defense 
to  the  action,  even  if  properly  admitted  in  evidence.  (6  Wemt, 
681,  and  varums  other  cases.) 

But  it  is  contended  that  the  justice  erred  in  allowing  the  wit^ 
ness  to  testify  to  the  directions  of  the  plaintiff  to  the  sheril^  in 
the  presence  of  the  defendant,  to  sell  the  property  in  question, 
It  is  believed  that  this  testimony  was  properly  received.  It 
was  not  giving  in  evidence  the  declarations  of  the  plaintiff  in 
his  own  favor.  It  was  a  direction  (accompanied  with  an  act)  at 
the  time  of  the  sale.  The  defendant  had  declined  to  sell  the 
stove  and  pipe  on  his  execution.  The  plaintiff  then  tunned  to 
the  sheriff,  and  directed  him  to  sell  under  his  exeoatioui  whudi 
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probftbly  yoanger  than  the  defeadant'sy  and  the  sheriff  did 
80 ;  the  defendant  being  all  the  time  present,  and  knowing, 
therefore,  that  the  plaintiff  purchased  the  property  at  that  time 
and  under  what  cirenmstances,  and  making  no  objection,  at  the 
time,  or  claim,  either  under  the  assignment  or  under  his  own 
execution,  but  waiving  all  claims,  and  estopping  himself,  there- 
by, from  making  them  afterwards.  The  testimony  was,  in  my 
judgment,  eminently  proper.  The  sheriff  was  acting  under  the 
directions  of  both  parties,  who  had  executions  in  his  hands ;  and 
what  was  said  by  either,  especially  in  the  presence  of  the  other, 
was  proper  evidence. 

Another  ground  of  defense  is,  that  the  justice  erred  in  receiv- 
ing the  evidence  of  the  value  of  the  property.  I  think  the  wit- 
ness brought  himself  within  the  rule  which  authorises  a  witness 
to  fix  a  value  upon  property,  and  that  the  evidence  was  properly 
received.    (5  Denio,  84.    23  Wend.  853.) 

On  the  whole,  the  questions  were  principally  of  fiict,  and  the 
finding  of  the  jury,  on  testimony  submitted  on  both  sides, 
should  be  conclusive  and  prevail.  (18  Wend.  141.  5  Barb. 
289.    15  Wend.  490.) 

I  can  perceive  no  good  reason  for  disturbing  the  verdict,  and 
the  judgment  of  the  county  court  must  be  reversed,  and  that 
of  the  justice  aflirmed,  with  costs. 

[GuNTOir  OcNiKAL  Tbbm,  September  9,  1866.  C  I*,  AXla^  Poig9i  Jmmu 
sod  iZoMfcraiMi  Jnsttoet.} 
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The  Biatate  imposing  a  penalty  of  $26  upon  every  person  who  shall  "foreOfy 
or  fraudtUfwtl^  "  pass  any  gate  on  any  turnpike  or  plank  road  without  hav- 
ing paid  the  legal  toll,  is  penal,  imposing  a  penalty  or  forfeiture  for  the  benefit 
and  protection  of  a  private  corporation,  and  in  derogation  of  common  right; 
and  is  not,  therefore,  to  be  extended,  by  construction,  to  cases  within  the  mis- 
chief intended  to  be  remedied,  but  which  are  not  within  the  words  of  the 
statute. 

The  terms  "  forcibly  or  fVaudulently  "  in  the  statute,  must  be  held  to  have  beci\ 
used  in  their  ordinary  sense,  and  to  mean  actual  force,  or  actual  fraud,  as 
distinguished  from  constructive  force  or  fraud. 

Accordingly,  where  the  defendant,  finding  a  gate,  upon  a  plank  road,  open, 
passed  through  the  same  with  his  team,  and  on  being  requested  to  pay  tofi, 
declined,  saying  that  he  ought  not  to  pay  toll,  as  the  road  was  bad,  but  wookl 
do  so  if  B.  said  he  must;  and  on  another  occasion  he  again  psssed  through 
the  gate,  on  finding  it  open,  without  paying  toll,  although  informed  that  B^ 
said  he  must  pay  toll,  no  effort  being  made,  by  word  or  deed,  on  either  occa- 
sion, to  stop  him ;  ii  was  held  that  this  did  not  amount  to  a  forcible  or  fraud-* 
ulent  passing  of  the  gate,  so  as  to  subject  the  defendant  to  the  penalty. 

THIS  was  an  appeal  by  the  defendant  from  a  judgment  of 
the  Oneida  county  court.  The  action  was  brought  before 
a  justice  of  the  peace,  to  recover  a  penalty  of  $25  for  ford-* 
bly  and  fraudulently  passing  a  toll  gate  upon  the  plaintiffs'  road, 
without  paying  the  legal  toll.  The  complaint  contained  but 
one  count,  and  set  forth  that  on  the  29th  day  of  May,  1855, 
the  defendant  forcibly  and  fraudulently  passed  the  plaintiffs- 
gate,  without  paying  toll,  and  demanded  a  judgment  for  $25 
and  costs.  It  was  proved  that  the  gate  in  question  was  kept 
by  a  young  woman ;  that  it  was  usual  to  leave  the  gate  open 
during  the  day;  that  on  the  29th  of  May  the  defendant 
drove  his  team  up  to  the  gate  on  a  trot,  and  passed  through^ 
without  stopping,  it  being  open;  that  the  gate  keeper  told 
him  Mr.  Sushnell  (the  superintendent  of  the  road)  said  he 
must  pay  toll,  but  the  defendant  passed  on  without  paying 
toll ;  that  four  days  previously  the  defendant  had  passed  the 
gate  in  a  similar  manner,  and  on  toll  being  demanded,  said  that 
he  ought  not  to  pay  toll,  as  the  road  was  so  bad,  bat  thai  he 


ONONDAGA— OCTOBER,  1866-  663 

Bridgewater  and  Utica  Plank  Road  Co.  v.  Robbing. 

would  pay  if  Mr.  Bushnell  said  he  roust.  The  justice  ren- 
dered a  judgment  for  the  plaintiff  for  $25  and  costs,  and  on 
appeal  the  county  court  affirmed  the  judgment 

R,  R.  Morehouse^  for  the  appellant  I.  The  court  erred  in 
admitting  evidence  of  what  occurred  on  the  25th  of  May.  The 
object  of  the  evidence,  as  stated,  did  not  render  it  competent  or 
material. 

II.  The  practice  of  the  witness  Lines,  in  reference  to  keep- 
ing the  gate  open  or  shut,  and  also  her  reasons  for  closing  it  on 
certain  occasions,  were  wholly  irrelevant  and  immaterial,  and 
should  not  have  been  admitted. 

m.  The  court  should  have  nonsuited  the  plaintitf.  The 
case,  as  proved,  showed  neither  force  nor  fraud.  The  defend- 
ant passed  through  the  gate,  which  was  open  at  the  time,  quietly, 
without  any  violence,  and  upon  the  evidence  there  can  be  no 
allegation  of  fraud.  {President  and  Directors  of  the  Columbia 
Turnpike  v.  Woodworth,  2  Caines,  97.)  See  section  9  of  the 
Rensselaer  and  Columbia  turnpike  act,  {Sess»  Laws  of  1807, 
vol.  2,  p.  407,)  which  is  precisely  similar  to  the  act  declared  on. 
Force  is  defined  to  be  strength— compulsory  power.  In  law, 
force  is  defined  to  be  an  offense  by  which  violence  is  used  to 
persons  and  things.  Force  is  now  generally  used  in  a  bad 
sense,  to  denote  unlawful  violence,  (vis  injusta.)  Bracton  de- 
fines force  {vis)  to  be  the  onset  or  pressure  of  a  greater  thinj^ 
which  cannot  be  resisted.  Regularly,  a  forcible  entry  must  be 
with  a  strong  hand,  with  criminal  weapons,  or  with  menace  of 
life  and  limb.  It  must  be  accompanied  with  circumstances  of 
actual  violence  or  terror,  and  an  entry  which  has  no  other  force 
than  such  as  is  implied  by  law  in  every  trespass  is  not  within 
the  statutes.  (Bac.  Abr,  For.  Ent.  Dolt.  300.  1  Haw.  Ch.  64^ 
h  25.  Comyn^s  Digest^  vol  4,  p.  854.)  An  indictment  for 
forcible  entry  cannot  be  supported  by  evidence  of  a  mere  tres- 
pass, but  there  must  be  proof  of  such  force  as  is  calculated  to 
prevent  any  resistance.  {Rex  v.  I^ithy  5  Car.  ^  P»  201.  1 
M.  ^  Rob.  156.  WiUard  v.  Warren,  17  Wend.  257.  People 
r.  Ridcertj  8  Caw.  226,  Cowen^  J.)    '<To  constitute  a  forcible 
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entry,  there  must  be  personal  yiolence,  or  threat  of  personal  vio- 
lence. In  all  cases  there  must  be  something  beyond  a  mere 
trespass  upon  the  property." 

IV.  If  the  defendant  was  guilty  of  any  offense,  it  was  under 
the  act  of  1855,  and  not  under  the  revised  statutes.  The 
section  under  which  this  action  was  brought  is  repealed  by  the 
act  of  1855.  {Sess.  Laws  of  1855^  p.  875.  16  Barb.  15.)  A 
subsequent  statute,  repugnant  to  a  prior  one,  repeals  it ;  and  it 
is  lud  down  in  Davis  y.  Fairbanks,  (8  Bm.  V.  S.  Rep.  686,) 
that  if  a  subsequent  statute  be  not  repugnant  in  all  its  proris^ 
ions  to  a  prior  one,  yet  if  the  latter  statute  was  clearly  intended 
to  prescribe  the  only  rule  that  should  govern  in  the  case  pro- 
vided for,  it  repeals  the  prior  one.  Under  this  rule  the  57th 
section  of  the  turnpike  act,  so  fiir  as  it  applies  to  plank  roads, 
is  repealed. 

y.  The  court  erred  in  submitting  the  question  of  force  or 
fraud  to  the  jury,  because,  (1.)  There  was  no  evidence  of  either 
force  or  fraud  for  the  jury  to  pass  upon.  (2.)  There  was  no 
conflicting  evidence  as  to  what  occurred  on  the  29th  €i  May.  It 
was  a  question  of  law  merely.  (S.)  The  evidence,  taken  together, 
only  shows  that  the  defendant  passed  the  gate  without  paying 
toll,  ^ving  his  reasons  for  so  doing.  That  no  force  was  used 
or  attempted,  and  the  jury  were  instructed  that  they  might  find 
either  force  or  fraud,  or  both,  without  any  evidence  of  either. 
(4.)  The  jury  were  instructed,  in  substance,  that  they  might 
infer  finud  on  the  part  of  the  defendant,  without  any  evidence 
that  would  legally  warrant  such  inference.  (5.)  The  charge 
was  clearly  erroneous,  as  it  was  against  law,  and  not  warranted 
by  the  foots  proved.    (6  fiiff,  826.) 

YI.  The  verdict  of  the  jury  was  against  the  law,  and  was  not 
supported  by  the  evidence.  The  judgment  should  therefore  be 
reversed.  (2  Cainesj  97.  17  Wend.  264.  Session  Laws  of 
1855,  p.  875.) 

DooHttle  ^  Hurlburt,  for  the  respondent  I.  The  defendant 
confessedly  passed  the  gate  without  permission  and  wiAoot 
paying  the  toll)  and  when  he  knew  the  payment  of  tiiie  toH  i 
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condition  precedent  to  his  right  of  passing,  and  in  defiance  of 
the  gate  keeper's  demand  of  the  toll.  When  a  person  refuses 
to  comply  with  the  condition  imposed  to  his  passing,  and  passes, 
he  can  only  be  stopped  by  force. 

II.  The  defendant,  within  the  meaning  of  the  section  of  the 
statute  in  that  behalf,  forcibly  passed  the  gate  without  paying 
toll.  Forcibly  passing  the  gate,  is  passing  without  permission, 
and  under  such  circumstances  as  to  give  the  person  tending  the 
gate  to  understand  that  he  will  use  force  to  overcome  resistance 
to  his  passage,  or  with  such  comparative  power  and  strength, 
or  under  such  circumstances,  as  to  intimidate  the  person  tending 
the  gate  from  manual  resistance,  or  under  such  circumstances 
as  would  give  the  gate  keeper  to  understand  that  force  would 
be  required  to  prevent  his  passing.  (8  Coioen,  229.  Id.  282* 
12  John.  408.    17  Wend.  264.) 

III.  The  defendant  fraudulently  passed  the  toll  gate  without 
having  paid  the  legal  toll.  (1.)  An  actual  or  positive  fraud  is 
the  intentional  and  successful  employment  of  any  cunning,  de- 
ception or  artifice,  used  to  circumvent,  cheat  or  deceive  another. 
(1  Bauvier's  Law  Die.  590.  1  Story's  Eq.  §  186.)  Construc- 
tive frauds  are  such  acts  as  are  either  against  public  policy,  in 
violation  of  some  special  trust  or  confidence,  or  operate  substan- 
tially as  a  fraud  upon  private  rights,  interests,  duties,  or  inten- 
tions of  third  persons;  or  unconscientiously  compromit,  or 
injuriously  afiect,  the  private  interests,  rights  or  duties  of  the 
parties  themselves.  (1  Story's  Eq.  Jur.  ch.  7,  §§  258  to  440.) 
(2.)  Getting  through  on  the  statement  that  he  would  pay  if 
Bushnell  said  so,  when  he  did  not  design  to  do  so,  was  deception. 
(3.)  Giving  the  gate  keeper  to  understand  that  he  would  pay 
next  time,  if  Bushnell  said  he  must,  and  thus  preventing  her 
from  shutting  the  gate  on  him,  and  allowing  him  to  get  so  far 
along  that  she  could  not  stop  him,  when  she  knew  he  intended 
to  pass  without  payment,  was  tricky,  deceptive  conduct,  and 
cheating  her  out  of  toll.  (4.)  The  defendant  used  the  road 
when  the  plaintiff  had  no  one  to  guard  it  who  could  resist  him^ 
with  intent  not  to  pay  for  it.  He  appropriated  to  his  own  use 
the  property  of  the  plaintiff,  intending  to  avoid  payment  and 
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elade  the  gate  by  false  pretenses,  or  by  setting  at  defiance  tbe 
demands  of  the  gate  keeper,  by  passing  through  the  gate  by  one 
artifice  or  another  without  payment — acts  all  injarionsly  affect- 
ing the  private  interests  of  the  plaintiff. 

IV.  Whether  the  passage  of  the  gate  was  forcible  and  fraud* 
nlent,  or  either^  was  a  question  of  fact  for  the  jury,  and  they 
have  found  for  the  plaintiff,  and  therefore  the  judgment  will  not 
be  disturbed. 

y.  There  was  no  question  made  on  the  trial,  that  the  act  of 
1855  repealed  the  section  of  the  statute  which  imposes  the  pen^ 
alty  recovered,  and  it  cannot  now  be  made,  for  that  reaaon* 
(  Willard  v.  Bridge,  4  Barb.  861,  368.)  (1.)  The  defendant 
moved  for  a  nonsuit,  but  it  was  only  on  the  ground  that  there 
was  no  evidence  to  show  that  the  defendant  forcibly  or  fraudu- 
lently passed  the  gate.  (2.)  He  passed  the  gate  when  prohib- 
ited at  the  time  from  passing,  without  payment  of  toll.  The 
gate  itself  was  notice  of  the  condition.  The  gate  keeper  de- 
manded it.  That  demand,  iii  such  cases,  is  clearly  a  demand  of 
payment  as  a  condition  to  going  through.  It  is  saying,  '^  Sir, 
you  must  pay  the  toll  before  you  can  pass."  (8.)  The  refusal  to 
pay,  under  the  circumstances,  and  driving  through,  is  sayings 
more  potently  than  by  words,  I  shan't  pay,  and  if  you  stop  me 
firom  going  through,  you  must  do  it  by  force,  and  urges  his 
horses  to  drag  him  through.  This  would  be  forcibly  passing, 
no' matter  vrho  tended  the  gate.  (4.)  What  would  not  be  intim- 
idation or  force  under  one  set  of  circumstances,  would  be  under 
other  circumstances. 

YI.  The  act  of  1855  does  not  purport  to,  and  does  not,  repeal 
}  55, 1  R,  S,  719.  It  does  not  profess  to  provide  a  penalty  fi>r 
forcibly  or  fraudently  passing  a  gate.  (1.)  It  provides  for  a 
case  i  55  did  not  provide  for,  i.  e.  a  case  where  there  was  no 
force,  d&c.  (2.)  A  large  penalty  was  designed  to  be  given  when 
there  was  force  or  fraud.  (3.)  It  will  be  seen  that  the  whole 
act  of  1855  was  designed  to  make  certain  acts  penal,  not  before 
ftuch,  and  to  repeal  any  provision  of  law  authorizing  any  such 

iMStS. 

YIL  The  exception  to  the  justice's  charge  pdnia  out  no  par- 


ONOKDAGA— OCTOBER,  10M.  QffJ 

Bridgawater  and  Utica  Plank  Boad  Co,  v.  Bobbins. 

ticalar  roling  excepted  to,  and  \a  therefore  too  general  to  be 
amiable  for  any  purpose.  He  submitted  the  question  of  force 
or- fraud  to  the  jury.  And  on  what  was  necessary  to  constitute 
force,  his  charge  was  particularly  sound  and  clear,  and  is  sus- 
tained alike  by  common  sense  and  authority.  (8  Qnoen^  229 
and  232.) 

By  the  Qrurt^  W.  F.  Allen,  J,  The  evidence  of  the  gate 
keeper  of  the  plaintiiTs  showed  that  on  the  25th  of  May,  1855, 
the  defendant  passed  through  the  gate  on  the  plaintiirs*  road, 
near  Bridgewater,  and  on  being  requested  to  pay  toll,  declined, 
saying  that  he  ought  not  to  pay  toll  as  the  road  was  bad,  but 
would  do  so  if  Mr.  Bushnell  said  he  must.  On  the  29th  of  May 
he  again  passed  through,  and  was  told  that  Mr.  Bushnell  said  he 
must  pay  toll ;  to  which,  so  far  as  appears,  no  reply  was  made, 
but  the  defendant  passed  on  without  paying  toll.  On  each  oo*- 
casion  the  gate  was  open,  as  it  was  habitually  in  the  day  time, 
and  was  not  opened  by  him  or  any  one  else  to  admit  of  his  pas^^ 
sage.  By  law  a  penalty  of  ^25  is  imposed  upon  every  person 
who  shall  ^'  forcibly  or  fraudulently  pass  any  gate  on  any  tumr 
pike  or  plank  road,  without  having  paid  the  legal  toll."  The 
statute  imposing  this  penalty  was  originally  enacted  in  reference 
to,  and  for  the  benefit  of,  turnpike  corporations,  and  was  by  a 
subsequent  act  made  applicable  to  plonk  road  companies  formed 
under  the  general  act  of  1847.  (1  R.  S.  588,  J  57.  Laws  of 
1849,  p.  375,  §  5*)  The  act  is  penal,  imposing  a  penalty  or  for- 
feiture for  the  benefit  and  protection  of  a  private  corporation 
and  in  derogation  of  common  right,  and  may  not,  therefore,  be 
extended  by  construction  to  oases  within  the  mischief  intended 
to  be  remedied,  but  which  are  not  within  the  words  of  the  stat- 
ute. The  act  which  subjects  an  individual  to  the  penalty  must 
be  both  within  the  letter  and  the  spirit  of  the  act  imposing  it ; 
that  is,  the  ofi^ense  must  be  clearly  and  specially  described  in 
the  statute.  While  in  the  construction  of  penal  as  of  other  stat* 
ntes,  the  intention  of  the  legislature  must  govern,  that  intention 
is  to  be  collected  from  the  words  employed,  and  the  words  must 
receive  an  interpretation  according  to  their  plaio  and  natural 
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sense — ^the  sense  in  which  they  are  ordinarily  used.  {The 
United  States  v.  Wiltberger,  5  Wfieat,  76.)  The  question 
before  us  is,  whether  there  was  any  evidence  to  be  submitted  to 
and  passed  upon  by  the  jury,  of  a  "  forcible  or  fraudulent  pass- 
ing" of  the  gate  of  the  plaintiff,  within  the  statute  imposing  the 
penalty.  The  terms  "forcible  and  fraudulent"  must  be  held  to 
have  been  used  in  their  ordinary  sense.  Actual  force  or  actual 
fraud,  as  distinguished  from  constructive  force  or  fraud,  was  in- 
tended. Every  passage  without  the  consent  of  the  toll  gath- 
erer, and  without  the  payment  of  the  legal  toll,  would  be  in  one 
sense  forcible,  as  being  done  against  his  will,  and  fraudulent, 
as  an  act  in  fraud  of  the  rights  of  the  company ;  but  it  cannot 
be  presumed  that  these  very  common  and  well  understood  words 
were  used  in  this  somewhat  refined  and  very  unusual  sense. 
The  words  were  designed  to  specify  the  particular  wrongful 
passing,  without  the  payment  of  toll,  which  should  subject  an  in- 
dividual to  the  penalty.  Upon  any  other  construction  the  words 
were  useless,  as  qualifying  the  sentence  and  limiting  the  penalty 
to  a  particular  class  of  offenders. 

The  act  of  the  defendant  was  rather  a  non-feasance  than  a 
malfeasance.  It  consisted  in  an  omission  to  pay  the  toll.  In- 
deed he  was  not  forbidden  to  pass  the  gate,  and  no  effort  was 
made,  even  by  words,  to  prevent  his  passing  until  he  should  pay 
the  toll ;  and  a  mere  non-feasance  cannot  be  considered  as  for- 
cible. In  general,  by  force  is  understood  unlawful  violence ;  but 
acts  may  be  forcible  which  are  perpetrated  by  means  of  actual 
violence,  or  threats  of  personal  injury  to  another.  {Coke  Lit. 
161, 6.  8  Thama^  Coke,  548,  4.  People  v.  Rickert,  8  Cowen^ 
226.  Willardr.  Warren,  17  TTcnd.  257.)  This  point  is  de- 
cided by  The  Columbia  Turnpike  v.  Woodworth,  (2  Caines, 
97,)  in  which  it  was  held  that  a  similar  clause  in  the  act  incor- 
porating the  company  had  in  contemplation  only  forcible  and 
violent  passages,  and  that  simply  riding  through  a  gate,  without 
paying  toll,  did  not  subject  the  party  to  the  penalty.  There  ia 
no  pretense  that  the  defendant  used  any  trick,  artifice  or  cun- 
ning to  secure  an  opportunity  of  passing  the  gate,  or  that  he 
took  any  measures  to  circumvent,  cheat  or  deceive  the  agent  of 
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the  plaintiff  in  charge  of  the  gate.  He  found  the  gate  open  and 
rode  through,  and  no  effort  was  made  by  word  or  deed  to  stop 
him.  It  was  true  he  was  asked  to  paj  toll,  and  did  not  comply 
with  the  request,  and  was  thereby  guilty  of  that  constructive  and 
yery  technical  fraud  of  which  every  person  is,  in  contemplation  of 
the  law,  guilty  who  voluntarily  refuses  to  perform  his  Icjgal  duties. 
He  is  liable  to  an  action  for  the  non-performance,  but  cannot  in 
all  cases  be  convicted  of  an  assault  and  battery,  or  charged  with 
having  committed  an  act  vi  et  armiSy  or  punished  as  a  cheat,  or 
charged  with  an  actual  fraud.  We  have  a  legislative  construc- 
tion of  the  statute  under  review,  in  the  act  of  1855.  {Sess.  LattSf 
p.  874,  i  8,)  by  which  a  penalty  of  ten  dollars  is  imposed  upon 
any  person  who  shall  pass  any  turnpike  or  plank  road  gate 
without  paying  the  toll  required  by  law,  and  with  the  intent  to 
avoid  the  payment  thereof.  This  was  designed  to  remedy  an 
omission  in  the  former  act  and  provide  for  cases  not  within  its  let- 
ter or  spirit,  and  imposed  a  lesser  penalty  for  an  offense  less  aggra- 
vated in  its  character  than  those  before  provided  for,  and  this  act 
would  not  have  been  necessary  if  the  statute,  under  which  this 
action  is  prosecuted,  will  bear  the  construction  claimed  for  it. 
Under  the  act  of  1855  the  defendant  can  be  convicted,  if  the  in- 
tent to  avoid  the  payment  of  toll  can  be  fixed  upon  him.  But 
there  was  no  evidence  of  a  forcible  or  fraudulent  passing  of  the 
gate,  and  the  judgment  of  the  county  court  and  of  the  justice 
must  therefore  be  reversed. 

[Ononoaoa  aiNEaAi,  TiBM,  October  7, 1866.    PraU,  Baecn  ud  fF.  F.  AOm, 
Jnatiees] 
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Where  both  the  sabscribing  witnesses  to  a  will  tesUfled  that  they  saw  the  testa- 
trix sign  the  will,  and  that  they  became  sabscribing  witnesses  at  her  request; 
and  one  of  them  stated  that  a  short  time  before  the  testatrix  sfgned  it,  it  had 
been  put  into  her  hands  to  read ;  that  she  read  it,  and  then  requested  some  one 
else  to  read  it  i  and  that  S.  then  read  it  aloud,  in  the  presence  of  the  testatrix 
and  the  witnesses ;  that  about  an  hour  aAerwards  the  testatrix  requested  to 
hare  the  will  brought,  that  she  might  sign  it,  and  on  its  being  brought  she 
signed  it,  the  subscribing  witnesses  attaching  their  signatures,  upon  her  sug- 
gestion and  at  her  request ;  and  the  other  subscribing  witness  testified  that  after 
the  reading  of  tlie  will,  the  testatrix  said  "  bring  me  the  will,  and  I  will  write  my 
name ;"  that  after  her  signature  had  been  completed,  and  those  of  the  attest- 
ing witnesses  had  been  attached,  slie  declared  she  was  glad  it  was  done  with 
and  off  her  mind ;  and  the  will  was  thereupon  folded  up  and  handed  to  G.  for 
safb  keeping ;  Hdd,  that  this  was  a  valid  publication  and  execution  of  the 
will. 

THIS  was  an  appeal  by  George  Nipper,  from  a  decree  of  the 
surrogate  of  the  county  of  Oswego,  admitting  the  will  of 
Mary  M.  Nipper,  deceased,  to  probate.  The  material  facts  ap- 
pear in  the  opinion  of  the  court. 

R.  H.  Tyler y  for  the  appellant. 

D.  H.  Marshy  for  the  respondent. 

Bp  the  Courts  Bacqn,  J.  The  requisites  to  the  due  execu- 
tion of  a  will,  in  this  state,  as  prescribed  by  the  statute,  (2  R.  S. 
124,  i  82,  id  ed.)  are  very  familiar,  and  are  in  substance,  1st.  A 
subscription  by  the  testator  at  the  end  of  the  will ;  2d.  The 
making  or  acknowledgment  of  such  subscription  in  the  presence 
of  the  attesting  witnesses ;  3d.  A  declaration  by  the  testator, 
at  the  time  of  subscription  or  acknowledgment,  that  the  instru- 
ment is  his  will ;  and  4th.  The  signatures  of  two  attesting  wit- 
nesses, at  the  testator's  request.  It  will  not  be  doubted,  I 
think,  that  all  these  requisitions  have  been  complied  with  in 
the  case  before  us ;  unless  it  be  the  third,  which  requires  what 
is  technically  known  as  the  publication  of  the  will ;  and  that  is 
th^  only  important  question  in  this  case.    If  the  will  has  bean 
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substantially  published,  it  was  properly  admitted  to  probate. 
If  not,  the  order  of  the  surrogate  must  be  reversed,  and  the 
will  of  the  testator  must  be  set  aside.  This  result  should  not 
follow  unless  there  has  been  so  great  a  departure  from  the  pro- 
visions of  the  statute,  that  public  policy  requii^s  it  to  be  up* 
held  even  to  the  letter,  and  the  expressed  wishes  of  the  testator 
defeated. 

In  respect  to  what  shall  be  deemed  a  sufficient  publication,  the 
late  chancellor  of  this  state,  in  Brinckerhoof  v.  Remserij  (8 
Paige^  599,)  lays  down  the  rule  that  no  particular  form  of  words 
is  necessary,  under  the  provision  of  the  statute,  to  communicate 
the  information  by  the  testator  that  he  understands  the  nature  of 
the  instrument  he  is  executing,  and  intends  to  recognize  it  as 
his  will.  The  important  and  the  only  important  thing  is  that 
the  testator  understands,  and  the  witnesses  know,  that  the  in* 
strument  is  executed  as  a  will.  The  same  doctrine  is  reiterated 
in  the  above  case  in  the  court  of  errors,  to  which  it  was  taken 
by  appeal.  (26  Wend.  325.)  The  chief  justice,  in  his  opinion, 
states  emphatically,  '^I  agree  that  no  form  of  words  will  b« 
necessary — that  the  legislature  only  meant  that  there  should  be 
some  communicatibn  to  the  witnesses  indicating  that  the  testator 
intended  to  give  effect  to  the  paper  as  his  will.  Any  communir 
cation  of  this  idea,  or  to  this  effect,  will  meet  the  object  of  the 
statute."  So  in  Seguine  v.  Segnine,  (2  Barb.  S.  C.  R.  385,) 
Edmonds,  J.  speaking  of  the  publication  says,  the  object  of  the 
statute  was  to  secure  evidence  that  a  testator,  when  he  executed 
the  instrument,  knew  that  it  was  a  will,  and  not  an  indenture  or 
deed  of  a  different  character.  And  in  Torry  v.  Botpen,  (15 
Barb.  304,)  the  court  say,  ^  It  is  agreed,  and  so  are  the  cases, 
that  the  declaration  need  not  be  in  the  exact  words  of  the  stat^ 
ute,  but  that  words  equivalent  in  import  and  signification,  or 
acts  and  words  together  which  amount  to  a  clear  and  unequivocal 
declaration  by  the  testator  of  his  intention  to  execute  the  in« 
strument  as  his  last  will  and  testament,  will  be  sufficient."  In 
that  case  all  the  testator  did  was  to  sign  the  will  in  the  pres- 
ence of  the  witnesses,  and  pointing  to  the  signature  and  seal 
deelare  that  to  be  his  hand  and  seal,  for  the  uses  and  purposes 
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therein  expressed.  When  asked  by  a  third  person  to  explain 
the  instrument,  he  replied  that  the  paper  explained  itself,  and 
took  no  more  part  in  the  execution.  A  witness  testified  that  he 
read  the  attestation  clause  to  the  witnesses,  although  neither  of 
the  subscribing  witnesses  was  able  to  recall  this  &ct,  or  to  state 
that  the  testator  mentioned  the  word  '^  will'-  at  any  time  during 
the  execution.  And  yet  the  court  held  that  there  could  be  no 
doubt  that  the  witnesses  knew  the  instrument  was  executed  as 
a  will,  by  the  testator,  and  this  was  sufficient  evidence  of  pub- 
lication. 

In  the  case  of  Lewis  t.  Lewis^  (1  Kern.  220,)  which  is 
claimed  as  a  decisive  authority  on  the  point  of  the  alleged 
insufficient  publication  of  the  will  in  the  ease  before  us,  it 
appears  that  the  will  was  not  signed  in  the  presence  of  the  wit- 
nesses, and  when  they  subscribed  as  attesting  witnesses  it  was 
so  folded  that  they  could  not  see  the  signature,  and  the  only 
acknowledgment  or  declaration  by  the  testator  was,  "  I  declare 
the  within  to  be  my  will  and  deed."  This  the  court  very 
properly  held  to  be  an  insufficient  execution.  As  the  instru- 
ment was  not  seen  by  the  witnesses,  they  could  not  identify  it 
as  a  will,  and  the  declaration  of  the  testator  -was  equivocal  and 
did  not  necessarily  inform  the  witnesses  that  it  was  a  will. 
The  same  expression  would  have  equally  well  applied  to,  and 
might  be  well  understood  as,  the  acknowledgment  of  a  deed,  or 
any  sealed  indenture. 

In  the  light  of  these  adjudged  cases,  and  the  principle  to 
be  extracted  from  them,  it  seems  to  me  it  cannot  be  doubted 
that  there  was  such  an  execution  of  the  will,  in  this  case,  as 
satisfies  all  the  requirements  of  the  statutes.  Soth  the  sub- 
scribing witnesses  testify  that  they  saw  the  testatrix  sign  the 
will,  and  that  they  become  subscribing  witnesses  at  her  request. 
Mrs.  Oroesbeck  states  that  a  short  time  before  the  testatrix 
signed  it,  it  had  been  put  into  her  hands  to  read ;  that  she  read 
it  and  then  requested  some  one  else  to  read  it ;  and  that  a  Mrs. 
Sprague  then  read  the  will  aloud,  and  both  witnesses  were  then 
present.  In  about  an  hour  afterwards,  she  requested  to  have 
the  will  brought  that  she  might  sign  it,  and  it  was  accordingly 
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brought,  and  she  signed  it,  the  sabscribing  witnesses  attaching 
their  signatures,  upon  her  suggestion  and  at  her  request.  The 
other  witness,  Miss  FoUett,  is  still  more  explicit,  stating  that 
when  the  preparations  were  made  for  its  execution,  after  it  had 
been  read  by  the  testatrix  and  again  by  Mrs.  Sprague,  the  tes- 
tatrix said,  '^  bring  me  the  will,  and  I  will  write  my  name." 
After  her  signature  had  been  completed,  and  those  of  the  at< 
testing  witnesses  had  been  attached,  she  declared  she  was  glad 
it  was  done  with  and  oiT  her  mind,  and  the  will  was  thereupon 
folded  up  and  handed  to  Miss  Groesbeck,  who  retained  it  until 
it  was  offered  for  probate.  In  the  light  of  this  testimony, 
which  is  all  there  is  in  the  case  on  the  subject  of  the  publica- 
tion and  the  circumstances  attending  the  execution,  it  cannot 
be  questioned,  I  think,  that  the  testatrix  was  entirely  aware 
of  the  character  of  the  instrument ;  that  she  knew  she  was 
executing  a  will,  and  designed  the  parties  attesting  it  to  be 
apprised  of  her  act,  and,  substantially  in  compliance  with  the 
statute,  made  a  declaration  of  such  intent  and  act.  That  they 
knew  it  to  be  a  will,  and  subscribed  under  such  knowledge  and 
with  a  view  to  certify  to  the  &ct  that  it  was  the  will  and  testa- 
ment of  the  testatrix,  admits  of  no  debate. 

There  was  then,  in  my  judgment,  a  good  and  sufficient  exe- 
cution and  publication  of  the  will  in  question ;  and  although  I 
agree  with  my  brother  Allen,  that  the  statute  on  the  subject 
of  the  proper  execution  of  wills  is  a  beneficent  and  wise  statute, 
and  its  provisions  should  be  adhered  to,  yet  I  cannot  think  it 
so  essential  to  maintain  the  strict  letter  of  the  law  as  to  lose 
sight  of  its  spirit,  nor  that  the  deliberate  will  of  a  testator 
should  be  frustrated  by  an  obstinate  adherence  to  a  prescribed 
formula,  when  the  substance  and  essence  of  the  provision  have 
been  fairly  complied  with. 

The  order  appealed  from  must  accordingly  be  affirmed. 

[Onondaga  Qembral  Term,  October  7, 1866.  PraU,  Boom  and  W.  f.  ABm, 
Justices.] 
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1.  Where  gravel  wu  given  to  the  pub- 
lic, by  the  plaintiff;  and  wasdeliYered 
to  and  applied  by  the  defendant'  as 
overseer  of  bighwaya,  in  repairing  the 
road ;  HM^  that  no  action  would  lie 
against  the  defendant  for  the  value. 
Syron  v.  Blakeman,  386 

2.  The  defendant,  who  was  sheriff  of 
Erie  county,  by  public  advertisement, 
on  the  24th  of  December,  1852,  of- 
fered a  reward  of  S250  for  the  dis- 
covery and  apprehension  of  the  per- 
son or  persons  who  murdered  J.  B. 
The  plaintiff,  a  constable,  on  the  18th 
of  January,  1858,  arrested  one  F. 
without  warrant,  believing  him  to  be 
the  murderer,  and  took  him  to  the 
Jail  of  Erie  county.  F.  was  subse- 
quently tried  for  the  offense,  and  was 
convicted  and  executed.  In  Novem- 
ber, 1858,  the  plaintiff,  at  the  request 
of  the  defendant,  made  application  to 
the  board  of  supervisors  of  Erie  coun- 
ty to  raise  the  amount  of  the  reward 
and  to  pay  the  same  to  him.  One  M. 
claimed  a  part  of  the  reward,  and  he 
and  the  plaintiff  appeared  before  the 
board  and  were  heard  upon  their 
claims.  The  board  allowed  the  plain- 
tiff SI50  and  M.S100.  Anonlerfor 
S150  was  given  to  the  plaintiff,  who 
took  it,  and  received  the  money  firom 
the  treasurer,  at  the  same  time  claim- 
ing however,  that  he  was  entitled  to 
the  whole  amount  of  the  reward,  and 
protesting  that  he  did  not  receive  the 
S150  in  fun  of  his  claim.  M.  reoei  v- 
ed  the  $100  awarded  to  him.  In  an 
action  againat  the  ahwiffj  to  recover 


the  amount  of  the  reward;  %t  woi 
KM  that  the  plaintiff  and  M.  having 
referred  their  respective  claims  to  the 
board  of  supervisors,  and  consented 
that  the  board  should  settle  their  re- 
spective rights  to  the  reward,  and  the 
board  having  settled  those  rights,  and 
the  plaintiff  having  received  the 
amount  to  which  by  the  decision  he 
was  entitled,  he  had  no  (hrther  claim 
against  the  defendant.  Prmitsf  v. 
Farnkami  619 

8.  Where  an  individual  seta  flre  to  hla 
fidlow,  wood  and  timber,  fbr  the  pur^ 
pose  of  bringing  the  land  into  culti- 
vation, and  the  wind  rises,  and  causes 
the  flames  to  spread,  and  communi- 
cate the  fire  to  his  neighbor's  land, 
and  the  crops  and  grass  of  the  latter 
are  iqjured  and  destroyed,  no  acticm 
will  lie,  without  some  proof  of  negli- 
gence or  misconduct  on  the  part  of 
the  person  building  the  flre.  SiuaH 
V.  Hawley,  619 

4.  Such  negligence  or  misconduct  most 
be  established,  by  le^al  evidence. 
The  mere  fact  that  the  flre  was  set  in 
a  dry  time,  in  July,  upon  low  swampy 
ground,  previously  burnt  over  and 
destitute  of  brush,  will  not  be  suffi- 
cient to  entitle  the  party  injured,  to 
recover.  «& 

See  AasiGNMBNT. 
Banks. 
Common  Schools,  4. 

WATBa. 


AGREEMENT. 

1.  By  a  written  agreement,  befeweeo  P. 
of  the  first  part  and  A.  A  H.  of  the 
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second  part,  P.  agreed  to  cut  60,000 
pine  logs  from  townships  22  and  25 
in  F.  county,  and  to  deliver  them  to 
A.  dD  H.  on  certain  lakes  and  ponds, 
and  on  the  Racket  river,  and  to  dri\'e 
them  down  such  river  to  the  saw  mill 
pond  of  P.,  and  to  saw  out  such  logs 
for  A.  6l  H.  In  consideration  where- 
of A.  Sl  H.  agreed  to  pay  and  advance 
to  P.,  at  the  execution  of  the  agree- 
ment, S3000,  and  thereafter,  at  dif- 
ferent times,  in  the  whole,  60  cents 
ibr  each  log  driven  into  said  pond ; 
and  also  the  fdrther  sum  of  SI. 25 
for  every  1000  feet  of  boards  and 
lumber  sawed  by  P.  A.  &.  H.  were 
to  retain  10  cents  so  to  be  advanced, 
for  each  log,  until  the  deduction 
should  amount  to  the  S8000  so  ad- 
vanced by  them  to  P. ;  and  all  pay- 
ments and  advances  were  to  be  made 
by  A.  A  H.  in  the  bills  of  the  Bank 
of  C,  so  long  as  said  bank  continued 
to  redeem  in  Boston  or  New  York ; 
and  P.  was  to  exchange  such  bills  for 
f\inds  curttJnt  in  Boston  or  New  York, 
after  they  had  bedn  returned  to  the 
bank  and  were  presented  to  him,  6lc. 
A.  6l  H.  were  to  use  their  best  skill 
in  selling  the  lumber  at  the  highest 
prices,  &c.,  and  all  proceeds  of  the 
sales  were  to  be  applied,  in  the  first 
instance,  towards  repayment  of  all 
advances  of  A.  6l  H.,  with  interest, 
and  of  the  expenses  of  the  sale ;  and 
the  balance  was  to  be  paid  by  A.  & 
H.  to  the  bank  of  C.  upon  P.'s  prior 
indebtedness  to  that  bank  A.  &.  H. 
also  agreed  to  bestow  their  lime  and 
services  in  the  business,  either  in 
measuring  the  logs,  &«.  or  in  the  sale 
of  the  lumber,  for  which  they  were 
to  be  paid  by  P.  $1000  each  for  the 
year,  6lc.  Concurrently  with  this 
agreement  P.  conveyed  to  A.  &.  H. 
his  interest  in  said  townships  22  and 
25,  being  about  4000  acres  of  timber 
lands,  fVom  which  the  50,000  pine 
.  logs  were  to  be  cut.  Heldf  that  this 
transaction  was  not  in  form  an  agree- 
ment for  a  loan  of  money.  And  A.  &. 
H.  having  denied,  in  their  answers, 
that  P.  applied  to  them  for  a  loan  of 
money,  or  that  they  agreed  or  pro- 
posed to  loan  him  any  money,  and 
that  denial  being  confirmed  by  the 
affidavits  of*  three  witnesses  who  were 
present  during  the  negotiation  and  at 
the  execution  of  the  agreement ;  it 
was  further  hdd,  that  the  agreement 
was  not  void  as  being  for  the  loan  or 
forbearance  of  money,  within  the 
meaning  of  the  statute  of  usury. 
PomermfY.  Ainswtrthf  118 


2.  And  it  appearing  from  the  pleadings 
and  affidavits  that  the  agreement  was 
negotiated,  made  and  executed  in 
Vermont,  where  A.  dt  H.  resided,  and 
where  the  Bank  of  C.  was  located; 
that  S8000  was  advanced  to  P.  by  A. 
d&  H.  in  that  state;  that  at  the  Ume 
of  the  execution  of  the  agreement  it 
was  intended  that  the  lumber,  or  the 
greater  portion  thereof,  should  be 
sent  to  Boston,  and  oUier  places  in 
New  England,  for  market;  that  it 
was  intended  and  understood  by  the 
parties  that  the  interest  which  A.  dt 
H.  would  receive,  if  any,  for  their  ad- 
vances, under  the  agreement,  should 
be  computed  aooordUng  to  the  laws 
of  Vermont,  at  the  rate  of  six  per 
cent  per  annum,  it  was  also  hdd^  that 
the  agreement,  at  least  so  flir  as  re- 
spected the  amount  of  interest  to  bo 
paid  to  A.  d&  H.  for  their  advances  to 
P.,  was  made  in  reference  to  the  laws 
of  Vermont,  which  must  govern  its 
construction,  and  determine  its  valid-* 
ity.  That  such  agreement  must  be 
presumed  to  be  legal,  by  the  laws  of 
that  state,  inasmuch  as  the  contraty 
had  not  been  shown.  And  if  legal  by 
the  laws  of  Vermont,  that  it  was  pro- 
tected from  the  operation  of  the  usury 
laws  of  this  state.  %h 

8.  Hdd  further^  that  the  agreement 
being  silent  as  to  the  place  where  the 
advances  made  by  A.  &.  H.  were  to 
be  repaid,  such  advances  were  to  be 
repaid  to  them  in  Vermont,  that  be- 
ing their  place  of  residence.  ih 

4.  As  a  general  rule,  the  law  of  the 
place  where  contracts  purely  personal 
are  made  must  govern  as  to  their  con- 
struction and  validity,  unless  they 
are  to  be  performed  in  another  state 
or  country,  and  were  made  in  refer- 
ence to  the  laws  of  such  state  or  coun- 
try, in  which  case  their  construction 
and  validity  depend  upon  the  law  of 
the  place  of  performance.  sft 

6.  If  no  place  of  performance  is  express- 
ly stated,  or  implied  fh>m  the  terms 
of  the  contract,  the  law  of  the  place 
where  it  was  made  will  goven.      ib 

6.  If  a  contract  is  to  be  performed  partly 
in  one<counti7  and  partly  In  another, 
each  portion  is  to  be  interpreted  ac- 
cording to  the  laws  of  the  oonntty 
where  it  is  to  be  performed.  ib 

7.  A  party  alleging  that  an  agreement 
is  invalid,  under  the  nsniy  laws  of 
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■notiber  state,  miut  show  what  are 
the  lawB  of  that  state  in  relation  to 
usury.  In  the  absence  of  such  proof, 
the  presainption  is  that  the  Bgne- 
ment  is  yalid,  under  those  laws,     to 

8.  A  written  contract,  in  the  absence  of 
fhiad,  can  only  be  reformed,  where 
it  is  shown  by  satisftctory  proof  that 
there  is  a  plain  mistake  in  the  con- 
tract, by  the  accidental  omission  or 
insertion  of  a  material  stipulation, 
contrary  to  the  intention  of  both  par- 
ties, by  expressing  something  differ- 
ent in  substance  fh>m  the  truth  of 
that  intent,  and  under  a  mutual  mis- 
take.    WempU  y.  Stetvart,  164 

0.  To  show  that  a  written  contract  does 
not  conform  to  the  actual  agreement 
made  and  intended  to  have  been  re- 
duced to  writing,  the  actual  agree- 
ment should  be  stated,  and  the  mis- 
take in  reducing  it  to  writing  alleged. 

id 

10.  By  a  written  agreement  between  the 
defendants  and  G.  &  Y.  the  former 
sold  and  agreed  to  deliyer  to  the  lat- 
ter 80,000  spruce  plank  "sawed  at 
our  mM  in  S. "  Held,  that  the  words 
"sawed  at  our  mill,"  amounted  to 
an  affirmation  by  the  defendants  that 
that  quantity  had  been  sawed  at  their 
mill,  and  were  then  in  their  posses- 
sion, owned  by  them.  And  that  if 
the  deibndants  had  not  on  hand,  at 
the  date  of  the  contract,  80,000  plank, 
they  were  bound  to  saw  a  number 

'  equal  to  the  deficiency,  and  deliyer 
thiem  according  to  their  contract    ib 

11.  The  defendants,  in  the  same  contract, 
also  agreed  to  deliyer  to  Q.  6l  Y.,  in 
addition  to  the  said  80,000  plank,  all 
the  merchantable  plank,  of  the  de- 
scription and  proportions  therein 
mentioned,  as  they,  the  defendants, 
might  saw  at  their  mill  the  ensuing 
winter,  to  be  delivered  at  the  yard  of 
O.  &>  Y.  in  F.  the  ensuing  summer  and 
winter,  &«.  Held^  that  the  defend- 
ants did  not,  by  this  clause,  obligate 
themselyes  to  saw  any  spruce  plank 
at  their  mill.  That  the  obligation 
extended  no  further  than  to  require 
them,  in  case  they  should  elect  to  saw 
merchantable  spruce  plank  at  their 
mill,  during  the  ensuing  winter,  to 
deliver  all  such  plank,  so  sawed,  at 
theyardofG.  d^Y.  ib 

12.  It  was  accordingly  hM,  that  it  was 
erroneous  to  allow  damages  to  the 


plaintiflb  ibr  the  non-deliyeiy  of  mer- 
chantable sinruce  plank  of  the  descrip- 
tion specified  in  the  contract,  not 
actually  sawed  al  the  mill  of  the  de- 
fendants during  the  winter  ensuing 
the  date  of  the  contract.  ^ 

18.  Where  a  party  to  a  contract,  after  a 
breach  by  the  other  party  has  occur- 
red, assigns  his  property  to  trustees, 
in  trust  for  the  benefit  of  creditors, 
the  omission  of  the  assignees  to  give 
notice  to  the  other  party,  of  the  as- 
signment, and  to  oflbr  to  fblfill  the 
contract  on  the  part  of  the  assignor, 
will  not  discha^c^e  the  other  party 
fh>m  his  obligation  to  fUfill  the  con- 
tract on  his  part  ib 

14.  The  defendants  haying  a  claim  against 
the  United  States  government,  for  the 
reftinding  of  duties  erroneously  col- 
lected of  them,  upon  molasses  and 
sugars  imported  by  them,  the  plain- 
tiff proposed  to  recover  and  cause  any 
excess  of  duties  so  paid,  to  be  refund- 
ed, upon  his  receiving  fbr  his  services 
and  expenses  one  half  of  the  same,  or, 
at  the  option  of  the  claimants,  a  rea- 
sonable compensation  to  be  ailerwarda 
agreed  upon ;  he  agreeing  to  save  the 
defendants  harmless  **  from  all  costs 
and  liabilities  to  costs,"  and  to  charge 
his  commission  only  ''on  whatever 
sum  or  sums  of  money  he  might  re- 
cover for  them."  The  defendants, 
among  others,  agreeing  to  the  plain- 
tiff's proposal,  they  signed  a  stipula- 
tion to  that  effect,  writing  opposite  to 
their  signatures,  however,  the  words 
"  not  to  interfere  with  any  other  ar- 
rangement already  made."  The  de- 
fendants had  previously  employed  D. 
d&  0.  to  prosecute  the  same  claim, 
who  were  then  actually  engaged  in 
the  business,  and  whoee  influence  and 
exertions  contributed  largely  to  the 
result  The  claim  haying  been  al- 
lowed, and  a  large  sum  of  money  re- 
funded to  the  defendants ;  Held,  that 
the  plaintiff  was  not  entitled  to  vecover 
fifty  per  cent  upon  the  amount  re- 
funded by  the  treasury,  with  interest 
and  without  deduction ;  and  that  it 
was  erroneous  to  charge  the  Jury  that, 
in  fixing  the  dcfbndants'  liability, 
they  were  not  to  take  into  account 
the  amount  paid  by  the  defendants  to 
D.  6l  0.  who  were  previously  employ- 
ed to  prosecute  the  claim.  Ely  t. 
Spofford,  281 

16  Contracts  must  always  be  construed 
in  reference  to  the  subject  matter  to 
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wliloli  tiMf  Ntate,aiid  in  ihm  ligblof 
the  OGotemporaneona  ftcts  and  cir- 
eooastanoei.  Kvideoce  of  the  extriii. 
■ic  drcaroituioeB  exiHtins  al  tho  time 
is  tliereftve  always  admiasible,  uot  to 
contradict  the  written  agreement,  but 
to  aid  in  its  interpretation.  Phelpg 
T.  Moihoiekf  814 

16.  Where  a  vendor,  at  the  time  of  mak- 
ing a  contract  lor  tlie  sale  of  land, 
agrees  verbally  to  givtf  the  purchaser 
security  for  the  payment  of  a  judg- 
ment which  is  a  lien  upon  the  premi- 
ses, but  that  stipulation  is  not  inserted 
in  the  written  agreement,  and  subse- 
quently, third  persons,  as  sureties  of 
l3ie  vendor,  in  fulfillment  of  the  verbal 
undertaking,  execute  an  instrument 
by  which  they  agree  to  pay  the  judg- 
ment, such  instrument  will  be  held  to 
be  given  upon  a  sufllcient  considera- 
tion ;  it  being  supported  by  the  oon- 
sideraton  of  the  principal  agreement 
Cadff  V.  AlUt^,  888 

St$  Damaobs. 

Tknoor  and  Purcbaber. 


ALTERATION  OF  INSTRUMENTS. 

Where  a  promissory  note  was  drawn 
payable  with  interest  fh>ro  its  date, 
but  on  one  of  the  makers  objecting 
that  it  ought  not  to  draw  interest  un- 
til the  amount  was  due,  the  payee 
assented  and  struck  out  the  words 
"  with  use,"  before  the  note  was  sign- 
ed ;  HMf  that  this  was  a  satisActory 
explanation  of  the  alteration,  so  as  to 
authorize  the  note  to  be  received  in 
evklence.    NeiceU  v.  Salmons^    647 


AMENDMENT. 

1.  The  provisions  of  the  code,  respecting 
amendments,  are  in  addition  to  those 
in  tho  revised  statutes.  They  are  not 
inconsistent  with  each  other,  and  both 
remain  in  force.  Perry  v.  lynen,  817 

%  Amendments  are  now  granted  with 
greater  liberality  than  formerly.  Un- 
der the  provisions  of  the  revised  stat- 
utes and  the  code,  whenever  the  court 
can  see  that  justice  would  be  furthered 
by  an  amendment  of  the  pleadings 
and  proceedings  in  an  action,  it  should 
grant  the  amendment,  if  asked  fbr, 
Upon  terms  joat  to  the  opposite  party, 
^forrsn^rfoit  V.  I&ade,  161 


8.  It  ia  fai  aU  cases  pwper,  koiNffw,  m 
order  to  prevent  negligence  aad  laxity 
in  pleading,  to  require  of  the  paity 
asking  the  amendment  some  reaaon- 
able  excuse  for  the  defect  in  his  plead- 
ing, which  he  seeks  to  correct       ik 

See  JusTicBs'  Courts,  6, 6. 


APPEAL. 

1.  An  order  allowing  a  defendant  to  put 
in  a  supplemental  answer,  setting  up 
a  new  defense,  which,  if  established, 
will  be  fktal  to  the  plaintiff's  aotioo, 
involves  the  merits,  or  at  least  afieds 
a  substantial  right^  and  is  therefore 
appealable.    Harrtngion  v.  SUtde, 

IGl 


2.  The  right  of  appeal  fVom  the  i 
court  of  the  city  of  New  Tork  to  the 
common  pleas  was  uot  taken  away  by 
the  act  of  July  21, 1853,  in  relation 
to  the  marine  court  71u  People  t% 
rel.  DebeneUi  v.  QdU^  602 

8.  But  such  an  appeal  can  only  be  re- 
sorted to  after  an  actual  determinatioQ 
has  been  made  by  the  marine  court  at 
a  general  term.  Whiting,  J.  di»- 
sented.  ih 

4.  An  appeal  does  not  lie  to  theoommon 
pleas  from  a  judgment  rendered  by 
a  single  judge  of  the  marine  court 
If  such  an  a|^)eal  ia  taken,  it  will  con- 
fer no  jurisdiction  upon  the  coaunoD 
pleas ;  and  the  judgment  of  the  n»- 
rine  court  at  special  term  being  thus 
left  in  AiU  force,  it  is  the  duty  of  the 
clerk,  when  applied  to,  to  issue  eae- 
cution  upon  it  «6 

5.  Where,  upon  a  trial  before  a  justice, 
it  is  taken  for  granted  that  an  execu- 
tion and  sale  were  vali^,  and  the  de- 
fense is  placed  upon  other  grounds, 
particularly  specified,  the  defendant 
will  not  be  allowed,  on  appeal,  to 
change  his  ground,  and  rely  upon  ob- 
jections to  the  execution  and  sale 
which,  if  taken  at  the  proper  time, 
might  have  been  obviated.  Smith 
V.  HiU,  656 


ASSAULT  AND  BATTERY. 
Bm  JvaifGBa'  GooRTSy  1. 
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AMIWICBNT. 


9.  haTing  ftgretd  to  make  a  wagon  fbt 
M.,  the  latter  gave  to  L.  a  written  or- 
der upon  B.  ibr  snoh  wagon,  which 
order  B.  accepted  and  huded  back 
lo  L.  The  wagon  was  afterwards 
delivered  to  L.  by  B.  upon  the  order. 
Held,  that  this  was  an  equitable  as- 
signment of  the  wagon  to  L.,  and 
tlukt  B.  could  not  reo(^  firom  the  un- 
dertaking, and  maintain  an  action 
against  L.  for  the  price  of  the  wagon. 
Barber  t.  JC^yon,  622 

ASSIGNOR  AND  ASSIONBE. 

1.  Since  the  code,  an  assignee  takes 
precisely  the  same  interest,  on  the 
assignment  of  every  species  of  de- 
mand, either  at  law  or  in  equity,  as 
he  did  before.  BuiUr  y.  N.  Y.  and 
Erit  Jiail  Road  Co.  110 

if  Hence  if  the  demand  is  such  as  was 
capable  of  assignment  belbre  the  code 
was  adopted,  so  as  to  carry  an  equi- 
table interest  to  the  assignee,  it  is 
such  a  demand  as  will  now  pass  by 
aasignment,  so  as  to  give  the  assignee 
a  right  of  action  thereon.  t6 

8.  Claims  for  mere  personal  torts,  which 
die  with  the  person — such  as  slander, 
assault  and  battery,  ^Ise  imprison- 
ment, crim.  con.,  seduction  and  the 
like — are  not  assignable ;  but  claims 
for  taking  and  converting  personal 
property,  or  for  injury  to  personal 
prqierty,  and  it  seems,  generally,  all 
audi  rights  of  action  for  a  tort  as 
would  survive  to  the  personal  repre- 
sentatives of  the  party,  may  be  as- 
signed, so  as  to  pass  an  interest  to 
the  assignee,  whidi  he  can  assert  in 
his  own  name  in  a  civil  action  under 
the  code,  as  he  formerly  might  do  in 
thd  name  of  the  assignor,  at  law.  ib 

Sei  WAOsae. 
WiTNCsa,  2. 

ATTORNET. 
ifitee  Justicas'  Cooara,  2,  8. 


PAILMJjNT. 

A  htflee  or  depoaitaiy  ia  not  liable  to 
an  action  nntll  demand  an4  ipftual. 


Therafofa,  whaM  non^  hi 
left  with  another  in  naked  depoeit  for 
the  benefit  of  the  owner,  the  latter 
cannot  maintain  an  action  to  recover 
it,  until  a  demand  has  been  made 
upon  the  depoaitaxy,  to  restore  it, 
and  he  has  reAiaed  to  do  so.  Phelps 
T.  BoHwick^  814 

BANES. 

1.  Where  the  payee  of  a  note  which  is 
made  payable  at  a  bank,  indorses  the 
same  and  deposits  it  with  the  bank 
for  collection,  the  hank  becomes  the 
agent  of  the  payee,  and  not  of  the 
maker;  and  after  the  note  has  been 
paid,  no  omission,  or  misapplication 
of  the  money,  by  the  bank  can  pr^ 
ndioe  the  maker,  he  being,  by  such 
payment,  absolutely  discharged  fVom 
the  debt.  Smith  v.  7%e  E$sez 
County  Bank,  627 

2.  Hence,  if  the  maker  calls  at  the  bank 
and  pays  the  amount  due  upon  the 
note,  and  takes  it  up,  and  the  bank 
neglects  to  pay  over  the  money  to 
the  holder,  the  maker  cannot  main- 
tain an  action  against  the  bank,  found* 
ed  upon  such  neglect  to  account  to  the 
holder  for  the  money.  %b 

BOOKS  OF  ACCOUNT. 

If  a  party  makes  the  hooka  of  his  ad- 
versary evidence  in  his  flivor  to  prove 
his  credits,  he  is  bound  to  take  the 
whole  account  together,  and  to  ad- 
mit the  whole  of  the  debit  side  of  the 
account.  The  rule  is  the  same  wheth- 
er the  books  are  produced  bv  the 
plaintiff  or  the  defendant  BigUyw  v. 
Sander$,  147 


0 

CARRIERS. 

1.  In  an  action  against  common  enriers, 
to  recover  damages  resulting  ftom  a 
delay  in  transporting  sheep  to  market, 
within  the  time  agreed,  any  loos  sus- 
tained by  the  plahitiff bya  fldl  in  the 
market  between  the  times  when  the 
sheep  should  have  arrived,  and  when 
they  did  arrive,  is  a  proper  element  of 
damages,  to  betaken  into  account  by 
the  Jniy,  in  connection  with  other 
Ikcts  and  drcumstancea.  Kent  v.  T%e 
Budeai^  jRuwr  Bail  Road  Co,  27| 
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2.  Whetber  the  carrien  are  bound)  as 
upon  an  express  contract,  to  deliver 
property  on  a  particular  day,  or  to 
deliver  it  without  unnecessary  delay, 
makes  no  difference;  inasmuch  as 
the  carriers'  duty  rests  upon  contract 
implied  in  law.  They  are  bound  to 
transport  and  deliver  the  goods  with- 
in a  reasonable  Ume.  ib 

8.  The  defendants  were  common  carriers 
from  Lewiston  to  Niagara  Falls  by 
trains  and  wagons,  but  bad  no  in* 
terest  in,  or  connection  with,  any  of 
the  carrying  business  or  companies 
beyond  the  falls.  The  Bufflilo  and 
Niagara  Falls  Rail  Road  Company 
carried  goods  and  passengers  between 
the  ikils  and  BufiUo,  and  goods  des- 
tined for  Detroit  and  places  on  the 

.  Michigan  Central  Rail  Road  were,  at 
Buffalo,  usually  shipped  upon  some 
boat  to  Detroit,  Ac.  The  course  of 
business  in  this  respect,  was  gener- 
ally known.  The  defendants  received 
from  the  plaintiff,  at  Lewiston,  two 
quarter  casks  of  brandy,  and  gave 
the  following  receipt :  ♦*  Received, 
Lewiston,  Aug.  12,  1852,  from  W., 
C.  &>  Co.  of,  &C.  the  following  pack- 
ages of  goods  on  board  the  L.  &.  B. 
R.  line,  in  good  order,  to  be  deliver- 
ed in  like  good  condition."  In  the 
left  hand  margin,  under  this,  was  ''  Is- 
rael Kellogg,  Elalamazoo,  Midi.  M.  C. 
R.  R."  and  opposite,  on  the  right  handj 
"  1  qr.  cask  brandy."  Below  this  ad- 
dress was  the  following:  in  the  left 
hand  margin,  "  McCrea  &  Morton. 
Battle  Creek,  Mich.  M.  C.  R.  R."  and 
opposite,  at  the  right'  hand,  "  1  qr. 
cask  brandy."  Shipping  bills  were 
signed  by  W.,  C.  &  Co.  correspond- 
ing with  this  receipt.  Cards  were 
put  upon  the  casks,  marked  upon 
one,  thus :  "  Israel  Kellogg,  Kalama- 
zoo, Mich.  M.  C.  R.  R."  and  upon 
the  oUier, "  McCrea  &  Morton,  Bat- 
tle Creek,  Mich.  M.  C.  R.  R."  The 
casks  of  brandy  were  duly  delivered 
by  the  defendants  to  the  Buflbio  and 
Niagara  Falls  Rail  Road  Co.  at  the 
fklls,  and  that  company  transported 
them  to  Buffkio  and  shipped  them  on 
board  a  steamer  of  the  Michigan 
Central  Rail  Road  line,  and  the 
steamer  and  brandy  were  lost  and 
sunk,  in  Lake  Erie.  Held  that  the 
receipt,  signed  by  the  defendants,  did 
not  contain  any  agreement  to  trans- 
port the  casks  of  brandy  to  Kalama- 
eoo  or  Battle  Creek,  but  that  it  was 
only  intended  to  embrace  the  route 


occupied  by  them  as  oonoonoQ  carrien, 
the  address  being  incorporated  in 
the  mstrument  merely  for  the  pur- 
pose of  identification ;  and  that  the 
defendants  were  not  liable  for  the 
loss  which  occurred  after  the  prop- 
erty had  passed  out  of  their  hands. 
Wright  v.  Bougkton,  661 


CHARTER  ELECTION. 

On  the  16th  of  January,  1865,  the  plain- 
tiff was  duly  appointed  chief  of  police 
of  the  city  of  Albany.  A  charter 
election  for  that  city  was  held  on  the 
2d  Tuesday  of  April,  1856,  for  the 
election,  among  other  officers,  of  a 
mayor,  to  hold  his  office  fbr  two  yeare, 
to  commence  on  the  first  Tuesday  of 
May  thereafter,  at  which  P.  and  Q. 
were  candidates  for  that  office.  At 
its  next  meeting  after  the  election, 
viz.  on  the  14th  and  15th  days  of 
April,  the  common  council  proceeded 
to  canvass  the  inspectors'  return  of 
votes,  and  to  determine  and  declare 
who  was  elected  to  the  office  of  mayor ; 
and  they  determined  and  declared, 
that  P.  had  received  the  greatest 
number  of  votes  and  was  duly  elected 
mayor,  and  made  and  filed  a  certificate 
of  that  determination.  On  the  6th  of 
May,  when  the  term  of  office  commen- 
ced, P.  having  taken  and  subscrilted 
the  oath,  entered  upon  the  discharge 
of  the  duties  of  the  office.  On  the  same 
day,  the  new  common  council  pro- 
ceeded to  re-canvass  the  votes  for 
mayor,  and,  upon  such  canvass,  it  was 
determined  and  declared  that  Q.  was 
duly  elected  mayor,  and  a  certificate 
of  that  determination  was  made  and 
filed.  On  the  12tb  of  May  the  new 
common  council  apjK>inted  a  lai^e 
number  of  persons  to  be  members  c^ 
the  police  department,  in  the  place  of 
others  whose  term  of  office  was  about 
to  expire.  Among  others  W.  was  ap- 
pointed policeman.  The  officers  so 
appointed  reftised  to  take  the  oath  of 
office  before  the  mayor,  as  required 
by  law.  W .  preferred  charges  against 
the  plaintiff,  as  chief  of  police,  to  Q. 
as  mayor,  and  Q.  assuming  to  act  as 
mayor,  received  and  entertained  the 
charges,  and  with  the  recorder  and 
one  of  the  aldermen  of  the  city,  was 
proceeding  to  hear  the  charges  against 
the  plaintiff.  The  grounds  of  the 
charges  were  that  the  plaintiff  had  re- 
ftised to  recognize  as  police  officers 
the  persons  appointed  by  the  new 
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oonndl,  until  th«y  should 
take  the  requisite  oath  of  office  before 
P.  08  mayor.  On  an  application  for 
an  injunction  to  restrain  Q.  and  the 
recorder  and  alderman  from  hearing 
or  trying  the  charges,  or  making;  any 
decision  thereon,  until  the  right  of  Q. 
to  act  as  mayor  should  be  determined ; 
Held  1.  That  the  duty  of  the  common 
council,  in  making  th.e  first  canvass, 
was  purely  ministerial,  and  consisted 
in  a  simple  matter  of  ari.thmetic ;  they 
not  being  at  liberty  to  receive  evi- 
dence of  any  thincr  outside  of  the  re- 
turns of  the  inspectors.  That  in 
receiving  affidavits  tending  to  show 
fraudulent  practices  at  the  polls,  and 
in  omitting  to  canvass  the  votes  of  two 
election  districts,  on  that  ground,  they 
acted  illegally,  and  assumed  to  exer- 
cise a  judicial  power  ^vhich  the  legis- 
lature had  not  vested  in  them.  Bnt 
that,  having  jurisdiction  to  make  the 
canvass,  their  c:ertificate  entitled  P.  to 
the  office,  until  the  error  should  be 
corrected  by  legal  proceedings.  2. 
7hat  the  old  common  council  having 
canvassed  the  returns,  and  declared 
the  result,  however  illegally  they 
might  have  acted,  their  power  over 
the  subject,  as  canvassers,  was  spent, 
and  the  action  of  the  new  common 
council,  in  attempting  to  re-canvass 
the  returns,  on  the  6tli  of  May,  and  to 
determine  and  declare  who  was  elected 
mayor,  was  unauthorized  and  void ; 
they  having  no  power  to  revise  the 
action  and  correct  the  errora  of  their 
predecessors.  3.  That  the  determina- 
tion of  the  first  board  in  favor  of  P., 
however  erroneous  it  might  !«,  had 
furnished  him  wMh  prima  facie  evi- 
dence of  his  election ;  and  that,  having 
acted  VL\ton  that  evidence,  qualified, 
and  entered  upon  the  discharge  of  the 
duties  of  the  office,  he  became  mayor 
de  facto ^  and  could  not  be  displaced, 
except  by  an  action  brought  for  that 
purpose  by  some  pei*son  claiming  to 
be  entitled  to  the  office.  And  that  P. 
being  mayor  de  facto ^  Q.,  whatever 
his  right,  coqld  not  be  mayor  in  fact' 
at  the  same  time,  and  did  not  derive 
even  a  colorable  title  to  the  office,  from 
the  determination  of  the  second  board 
of  canvassers.  4.  That  the  defend- 
ants were  not  autliorized  to  proceed 
with  the  trial  of  the  plaintiflf  upon  the 
charges  preferred  against  him,  as 
chief  of  police,  Q.  having  no  jurisdic- 
tion to  receive  charges  against  the 
plaintiff,  or  to  officiate  as  a  member 
of  the  tribunal  organized  for  bis  trial. 
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6.  That  the  new  policemen  had  been 
duly  appointed,  and  whether  they  had 
taken  any  oath  or  not  they  were  enti- 
tled to  act  That  the  plaintiff  had  no 
right  to  inquire  whether,  and  before 
whom,  they  had  taken  their  official 
oath,  but  shonld  ha\*e  recognized 
them,  and  organized  the  police ;  and 
that  his  refusal  to  do  so  was  errone- 
ous. 6.  That  the  plaintiff  having  vol- 
untarily thrust  himself  into  the  con- 
troversy, between  the  claimants  for 
the  office,  ho  was  not  entitled  to  an 
injunction  to  restrain  the  proceedings 
of  the  defendants,  however  illegal. 
Morgans.  Qua^ekenbtuh,  72 


CODE. 
See  Ejectment,  2,  3,  4,  5,  6. 


COMMISSION  TO  TAKE  TESTI- 
MONY. 


See  Depositions. 


COMMON  SCHOOLS. 

1.  Where  the  a.<tsessment  of  a  school  tax 
was  made  by  two  trustees,  in  the  ab- 
sence of  the  third,  after  which  the  two 
made  out  and  signed  a  warrant  for  the 
collection  of  the  tax,  which  was  then 
carried  by  one  of  them  to  the  third 
trustee,  who  also  signed  it ;  Hdd  that 
the  assessment  was  void,  and  that  the 
trustees  were  trespassers  in  issuing 
the  warrant  and  seizing  and  selling 
property  upon  it.    Keeler  v.  Froet, 

400 

2.  One  of  three  trustees  cannot  delegate 
his  authority  to  the  other  two,  to  make 
an  assessment  or  apportionment. 
Neither  can  he,  after  they  have  made 
it,  ratify  and  adopt  the  assessment  by 
indorsing  his  approval,  in  the  absence 
of  the  others.  %b 

3.  The  legislature  has  the  power  to  spe- 
cify the  duties  of  librarians  of  school 
districts,  and  for  a  violation  of  those 
duties,  may  give  an  action,  and  fix 
the  penalty  which  shall  be  recovered 
by  the  party  aggrieved.  The  inhab- 
itants of  a  school  district  may  also 
make  such  f  egulations  as  they  think 
proper,  for  the  government  of  the 
librarian;  and  he  is  subject  to  tbedl? 
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rectioD  of  the  trosteas,  in  all  matton 
nlatiDi^  to  the  preBerration  of  the 
books.    Kknn^yr.Ra/y,  611 

4.  But  in  the  absence  of  any  regulations 
or  directions  touching  the  riglits  of 
the  inhabitants,  and  the  duties  of  the 
librarian,  an  action  will  not  lie  by  a 
resident  of  a  school  district,  against 
the  librarian,  for  refhsing  to  him  or 
his  children  access  to  the  library,  and 
permission  to  take  books  tbereftt>m.  ib 


CONSTITUTIONAL  LAW. 

An  act  of  the  legislature,  entitled  **  An 
act  to  release  the  FishkUl  and  Beek- 
man  Plank  Road  Company  fh>m  the 
construction  of  part  of  their  road,  and 
for  other  purposes,"  contained  eight 
sections.  The  first  released  the  com- 
pany from  its  obligaUon  to  build  and 
maintain  a  plank  road  anyftirther 
than  the  portion  of  the  road  which 
had  been  inspected  and  certified.  The 
second  authorized  an  abaiKlonment 
of  any  portion  of  the  road,  and  the 
third  regulated  the  terms  and  condi- 
tions, and  the  manner,  of  effecting 
such  abandonment.  The  next  three 
sections  authorized  the  company  to 
relay  their  road  with  gravel  instead  of 
plank,  and  infficted  penalties  for  shun- 
ning the  toll  gates,  although  within  8 
miles  of  each  other.  The  seventh 
section  legalized  all  the  preliminary 
acts  in  the  organization  of  the  com- 
pany, the  subsequent  acts  of  the 
company,  and  of  various  public  offi- 
cers, fVom  time  to  time,  in  relation  to 
it;  and  the  eighth  section  was  the 
usual  enactment  giving  immediate 
effect  to  the  whole  statute.  H^d,  that 
there  was  no  constitutional  objection 
to  including  all  these  provisions  in 
one  law,  inasmuch  as  they  all  related 
to  dke  general  sul^)ect--the  relief  of 
the  plank  road  company — by  altering 
its  Aindamentai  articles,  and  modify- 
ing its  obligations.  But  that  the  stat^ 
ute  was  in  conflict  with  the  spirit  and 
intention,  as  well  as  with  the  letter  of 
the  sixteenth  section  of  article  three  of 
the  constitution,  which  requires  that 
the  subject  of  every  private  or  local 
bill  which  may  be  passed  by  the  leg- 
islature shall  be  expressed  in  the  title. 
The^  whole  of  the  act,  with  the  excep- 
tion of  the  first  section,  was  therefbre 
declared  to  be  unconstitutional  and 
void.    TburnofnthkiUr,TkePuhr 
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8e0  JuaiSDicnow,  1,  2, 8,  4, 5. 

COUNTEB-CLAIM. 

1.  Counter-claims,  under  the  code  of 
1862,  embrace  both  set-ofib  and  re- 
coupments, as  they  were  understood 
prior  to  that  oode.  PaUisonr.Iiick' 
ardi,  143 

2.  A  oounter-daim  to  be  valid,  under 
the  code,  must  be  a  claim  against  the 
plaintiff  on  the  record.  The  right  to 
set  up  a  counter-claim,  against  the 
assignee,  after  the  assignment  of  a 
thing  in  action,  is  not  reserved  or 
given  in  any  part  of  the  code.  Spen- 
cer V.  Babeoekt  326 

8.  Where  a  oounter-daim,  set  up  in  an 
answer,  was  embraced  in  five  diflfer- 
ent  specifications,  numbered  as  Are 
separate  defenses,  ndther  of  which, 
alone,  was  a  defense ;  Held  that  the 
counter  claim  was  not  properly  stated, 

4.  Each  defbnse  or  counter-claim  should 
be  a  complete  single  defense,  of  it- 
self, without  reference  to  others,     tb 

See  SeivOff. 


COUNTY  COURT. 

1.  Neither  the  county  court,  nor  the  su- 
preme court,  can  reverse  the  judg- 
ment of  a  justice  of  the  peace  be- 
cause it  is  against  the  weight  of  evi- 
dence,    mtey  V.  £Sa<er,  60(1 

2.  If  there  is  a  disputed  question  of  ftct» 
upon  which  the  case  tumod  befbre  the 
justice,  or  in  relation  to  which  th«« 
was  evidence  upon  both  sides,  the 
county  court  should  affirm  the  judg- 
ment, whatever  may  be  its  opinion  as 
to  the  correctness  of  the  Justtoe'sooo- 
dusion.  %b 

8.  But  if  the  judgment  is  entirely  un- 
supported by  evidence,  so  that  H  Is 
really  against  law,  the  county  court 
should  reverse  it;  andifitfldlstodp 
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M,  Sfctethedatyofthesapremecoart 
(o  oorreci  the  error  and  reverse  the 
JudgmeDto  of  both  ooorte.  %b 

St$  JURISDIUTIOMy  8,  4. 


COVENANT. 

Where  a  son  a^rreed  to  sapport  and 
maintaiD  his  fiither  during  hin  life, 
and  coTenanted  that  if,  at  any  time, 
the  ikther  Aotdd  become  diaaatUfied 
with  living  with  him^  the  son  would 
pay  all  reasonable  charges  for  the 
board  and  necessary  expenses  of  the 
fiither;  UM  that  the  flither  had  a 
right  to  quit  the  flunily  of  the  son 
whenever  he  became  dissatisfied, 
without  showing  any  good  excuse  for 
leaving ;  and  that  it  was  for  him  to 
judge  whether  there  was  good  cause 
fordissaUsActioD.  AiMtv.  tfort,  606 


the  writ  may  be  executed  by  a  oom- 
missioner  at  chambers.  «& 

5.  A  Justice  of  the  supreme  court,  upon 
a  statntoTy  writ  of  habeas  corpus,  re- 
turnable before  him  at  cbamben,  pos- 
sesses no  other  powers  than  such  aa 
are  posaessod  by  a  supreme  court 
commissioner,  under  the  statute.  He 
cannot,  therefore,  exercise  thatsp^ 
cies  of  jurisdiction  which  belongs  ex- 
closively  to  a  court  of  equity.         ib 

6.  But  upon  a  petition  addttsssod  to  the 
supreme  court  in  equity,  and  pre- 
sented to  a  justice  of  the  court  at 
chambers,  out  of  term,  such  justice 
has  power  to  entertain  the  proceed- 
ings, and  to  make  an  order  that  the 
care  and  custody  of  an  infknt  child  be 
committed  to  its  mother,  and  that 
such  child  be  delivered  over  by  its 
general  guardian  to  the  mother,  to 
remain  with  her  until  the  fVirther  or^ 
der  of  the  court  %h 


CUSTODY  OP  CHILDREN. 

1.  In  determining  the  question  as  to  the 
care  and  custody  of  a  child,  in  a  con- 
test between  tlie  surviving  mother 
and  the  grand  parents  respecting  sudi 
care  and  custody,  the  interest  of  the 
child  should  be  the  governing  motive 
with  the  court;  and  whenever  that 
is  ascertained,  judgment  should  be 
pronounced  accordingly,  irrespective 
of  alt  other  considerations.  The  Peo- 
ple ex  rel.  Wilcox  v.  Wilcox,        178 

2.  Other  things  being  equal,  the  mother 
of  a  female  child,  whose  fkther  is 
dead,  is  the  most  proper  person  to  be 
intrusted  with  her  nurture,  care  and 
custody.  ib 

8.  While  a  child  is  in  the  custody  of  its 
general  guardian,  duly  appointed  by 
Uie  surrogate,  it  cannot  be  deemed 
under  ill^pal  imprisonment  or  re- 
straint, merely  fh>m  the  guardian's 
refttsal  to  deliver  such  child  to  its 
mother.  ib 

4.  Upon  a  statute  writ  of  habeas  corpus, 
the  powers  of  the  officer  are  confined 
to  the  determination  of  the  question 
whether  there  is  an  illegal  restraint, 
and  if  BO,  to  the  removal  of  the  re- 
straint And  in  the  case  of  an  infknt, 
too  young  to  make  a  choice,  the  officer 
must  see  that  the  infent  is  delivered 

.  to  Its  legal  custodian.    To  this  extent 


DABfAGES. 

.  The  plahitiff,  being  the  owner  of  a 
raft  of  saw  logs,  lying  at  Port  Mait- 
land,  Canada,  niade  a  contract  with 
the  defendants,  who  were  the  owners 
of  a  steamboat,  by  which  it  was 
agreed  that  the  defendants  would 
come  to  Port  MaiUand  on  the  next 
Tuesday  morning,  with  the  steam- 
boat, and  would  proceed  up  the  river 
about  five  miles  to  D.  and  there  land 
her  passengers,  and  immediately  re- 
turn to  Port  Maitland  and  take  the 
plaintiff's  raft  in  tow  and  tow  it  to 
Black  Rock,  a  distance  of  about  40 
miles,  which  the  steamboat  oould 
traverse  in  about  14  hours  with  the 
raft  in  tow.  The  usual  time  for  the 
arrival  ofthe  steamboat  at  Port  Malt- 
land,  upon  her  trips  up,  was  8  o'clock 
in  the  morning,  and  it  generally  took 
about  two  hours  to  proceed  to  D., 
land  her  passengers  and  return  to 
Port  Maitland.  On  Tuesday  oioni- 
ing  the  weather  was  feir  and  the  lake 
and  river  were  calm,  and  so  continued 
through  the  day.  But  the  boat  ikiled 
to  call  for  the  raft,  according  to  the 
agreement  In  the  evening,  at  about 
sunset,  she  returned,  and  took  the 
raft  in  tow,  fbr  Black  Rock.  During 
the  night  a  storm  arose,  and  the  nft 
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vent  to  piooes  and  wan  scattered  along 
the  Rhora.  Held  that,  bad  the  de- 
fendants entered  npon  the  perform- 
ance of  their  contract  at  the  time  spec- 
ified, and  used  proper  diligence  in  at- 
tempting to  perform  it,  the  plaintiff 
would  have  taken  all  the  risk  of 
storms  orotlier  casualties.  But  that, 
as  the  defendants  delayed  for  some  14 
hours  to  enter  upon  the  performance 
of  the  contract,  and  as  such  delay  re- 
sulted in  the  raft  being  overtaken  by 
the  storm,  the  defendants  were  re- 
sponsible for  the  consequences.  That 
when  they  took  the  rafi  in  tow  in  the 
evening  instead  of  Uie  morning,  as 
agreed,  they  took  the  risk  of  any 
storm  that  should  arise  allcr  a  suffi- 
cient time  had  elapsed  for  towing  the 
rafX  to  Black  Rock  if  they  had  com- 
menced the  towing  {n  the  morning. 
PamuUee  v.  Wilkt,  539 

2.  HeU  alio,  that  the  plaintiff  had  the 
right  to  fix  the  time  in  the  contract ; 
and  to  make  it  an  essential  part  of 
the  contract.  That  considering  the 
dangers  of  navi$;ation  upon  the  lake, 
and  the  peculiar  nature  and  condition 
of  the  plaintiff's  property,  he  might 
deteitnine  when  the  voyage  should 
commence,  and  make  a  s()ecial  agree- 
ment to  that  effect.  And,  that  upon 
the  non-performance  of  the  agree- 
ment, at  the  time  specified,  the  party 
in  default  was  liable  for  the  damages 
resulting  from  causes  which  would 
not  have  arisen,  had  the  agreement 
been  performed.  ib 

8.  A  few  days  after  the  raft  was  thus 
broken  up  by  the  .storm,  the  defend- 
ants agreed  that  if  the  plaintiff  would 
collect  the  logs  together,  into  rafts  fit 
for  towing,  the  defendants  would  take 
the  logs  in  tow  and  tow  them  to 
Black  Rock ;  Held  that  the  expenses 
necessarily  incuiTed  by  the  plaintiff 
in  collect! ns:  the  logs  and  forming 
them  into  rafts,  misrht  be  taken  into 
the  account,  in  estimating  the  dam- 
ages arising  fVom  the  breach  of  the 
contracts.  ib 

See  Slander,  2. 


DEBTOR  AND  CREDITOR. 

1.  A  provision  in  an  assignment  made 
by  debtors  for  the  benefit  of  their 
creditors,  directing  the  asai jrnees,  out 
6f  the  net  proceeds  and  avails  of  the 


assigned  property,  to  pay  to  tlie  li- 
borera  and  workmen  of  the  assignon, 
residing  in  Albany  and  Buffalo,  the 
amounts  due  to  them  respectively  for 
work  atkd  labor  done  for  the  aasignora, 
will  not  avoid  the  assignment,  al- 
though the  names  of  those  creditors, 
with  their  places  of  residence,  and 
the  respective  amounts  due  to  each, 
are  not  mentioned.  Bank  of  Silrer 
Crefk  v.  TalcoU,  560 

2.  An  assignment  contained  a  clause  di- 
recting that  by  and  with  the  residue 
and  remainder  of  tlie  net  proceeds  and 
avails  of  Uic  assigned  property,  if 
any,  the  assignees  should  pay  and 
diKcharge  all  copartnership  debts  and 
demands  of  the  assignors  for  which 
the  assignees  and  A.  T.  were  sever- 
ally and  Jointly  liable,  either  as  draw- 
er, indorser,  guarantor  or  otherwise ; 
and  in  case  A.  T.  II.  should  be  com- 
pelled to  pay  the  whole  or  any  pari 
of  two  drafts  for  S3000  each,  drawn 
by  £.  B.  H.  on  B.  H.  B.  and  indwscd 
by  the  said  A.  T.  H.,  at  the  request, 
and  in  part  for  the  accommodation  of 
the  assignors,  then  that  the  assignees 
should  pay  to  the  said  A.  T.  H.  the 
amount  that  he  should  be  compelled 
to  pay  on  the  said  drafts.  HM  that 
this  provision  did  not  vitiate  the  as- 
signment as  showing  an  intent  to 
hinder,  delay  or  def^Tiud  creditors,  or 
as  directing  the  payment  of  debts  not 
owing  by  the  assig:nors  and  not  con- 
tracted on  their  account  Bowem, 
P.  J.  dissented.  %h 

3.  Held  further,  that  until  there  was 
some  evidence  to  show  the  contreiy, 
it  must  be  presumed  that  the  assign- 
ors were  l)Ound  to  indemnify  A.  T. 
H.,  and  save  him  harmless  from  his 
indorsement  That  in  effect  they  at 
leged  this,  in  the  assignment,  and 
the  onus  was  upon  the  puty  charging 
the  fhind,  to  disprove  the  statement 

%b 

4.  Held  also,  that  if  the  direction  to  the 
assignees  to  pay  such  amount  as  A. 
T.  H.  should  be  comptXled  to  pay  was 
to  be  construed  as  contemplating  a 
defense  by  A.  T.  H.  and  consequent 
delay,  and  that  the  assignees  must 
necessarily  wait  the  termination  of 
proceedings  against  A.  T.  H.,  or  until 
the  statute  of  limitations  should  at- 
tach, the  delay  was  not  Of  that  char- 
acter condemned  by  the  statute.     «i^ 

5.  A  direction  to  the  assignees  to  paj 
certain  sums  upoa  spediHed  Doles  or 
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dtafUii  described  u  being  mode  by 
other  persons,  U  not  coDtroUing  evi- 
dence of  aa  attempt  to  appropriate 
the  property  of  the  afBigDors  to  the 
payment  of  debts  other  than  their 
own.    BowcN,  P.  J.  dissented.       ib 

6»  Where  the  assignors,  by  the  assign- 
ment, profess  to  devote  their  property 
to  the  payment  of  their  debts,  and 
they  proceed  to  specify  a  debt,  evi- 
dence by  the  note  of  a  third  person, 
it  does  not  follow  that  such  debt  was 
not  their  debt  to  pay,  or  that  they 
would  not  be  liable  u>  the  person 
who  had  undertaken  to  pay  it,  upon 
such  payment  being  made.  ib 

7.  Where  assignors  direct  (hat  the  as- 
signed property  be  applied  to  the  pay- 
ment of  a  note  made  by  a  third  per- 
son, and  a  creditor  of  the  assignors 
insists  that  this  is  an  improper  appro- 
priation of  the  property,  and  that 
they  have  no  right  to  make  it,  the 
burthen  of  proof  is  upon  the  cred- 
itor, ib 

8.  The  simple  production  of  the  notes 
or  drafts,  with  those  clauses  in  the 
assignment  in  which  they  are  describ- 
ed, will  not  prove  an  improper  appro- 
priation of  the  property  of  the  assign- 
ors. The  creditor  must  go  further, 
and  prove  that  the  assignors  have  di- 
rected the  payment  of  debts  which 
they  were  not  liable  to  pay,  and  for 
the  payment  of  which  they  were  not 
liable  to  indemnify  the  payors,  or 
makersof  the  paper.  ib 

9.  An  assignment  directed  the  assignees 
to  pay  $1350,  being  the  amount  of  a 
promissor}'  note  made  by  F.  &>  W. 
and  indorsed  by  the  assignors,  and 
discounted  by  D.,  S.  &>  Co.  But  this 
sum  was  not  to  be  paid  until  F.  &,  W. 
should  have  surrendered  up  and  de- 
livered over  to  the  assignees,  to  be 
canceled,  a  note  bearing  even  dato 
with  the  one  last  mentioned,  fbr  the 
same  amount  and  maturing  at  the 
same  time,  made  by  the  assignors  and 
payableto  the  order  of  F.&,W.  Held 
that  this  provision  did  not  show  the 
assignment  to  be  iVandulent,  and 
render  it  void,  as  imposing  upon  D., 
8.  &  Co.  a  condition  which  they  were 
under  no  obligation  to  perfbrm,  and 
which  they  might  be  unable  to  per- 
form.   BowEN,  P.  J.  dissented,      ib 

10.  BM  also,  that  there  was  nothing  in 
the  assignment  inconsistent  with  the 


position  that  the  assignon  and  F.  A 
W.  exchanged  notes ;  and  this  being 
so,  that  there  was  no  evidence  of  any 
intention  to  hinder,  delay  or  defVaud 
any  one,  and  that  the  <mii«  of  proving 
fVaud  was  in  the  creditor  assailing  the 
assignment  ib 

11.  Where  an  assignment,  properly  un- 
derstood, does  not  prove  ihiud,  and 
there  is  no  other  evidence,  the  ques- 
tion is  whether  the  provisions  of  the 
instrument  are  such  that,  when  car- 
ried out  according  to  their  apparent 
and  reasonable  intent,  they  will  be 
Ihiudulent  in  their  operation.         ib 

DECLARATIONS. 

See  Witness,  1. 


DBP08ITI0NB. 

1.  Upon  the  deposition  of  a  witness,  ta- 
ken on  commission,  being  oflbred  in 
evidence  at  the  trial,  the  defendants 
objected,  on  the  ground  that  two 
cross-interrogatories,  one  embracing 
nineteen  questions  and  the  other  five, 
were  unanswered  in  part,  but  in  what 
respect  they  were  unanswered  was 
not  specifically  stated.  After  the  de- 
position had  been  received  and  read, 
the  same  objection  was  renewed,  and 
exception  taken.  Held^  that  it  would 
be  an  unjustifiable  exercise  of  discre- 
tion to  suppress  the  entire  deposition, 
upon  such  a  vague  and  indefinite  ob- 
jection ;  and  that  the  refusal  to  do  so 
was  no  ground  for  a  new  trial.  Har- 
ris, J.  dissented.  Valian  v.  The 
National  Loan  Pund  Ldfe  Ajuwr^ 
anee  Society ,  9 

2.  It  is  only  when  the  officer  neglects 
to  put  the  interrogatories,  as  settled, 
or  when  the  witness  refutes  to  an- 
swer, that  the  deposition  will  be  sup- 
pressed, on  the  ground  of  the  com- 
mission having  ^en  imperfectly  ex- 
ecuted, ib 


DOGS. 

I.  In  an  action  to  recover  damages  fbr 
alleged  injuries  to  the  plaintiff's  dog, 
inflicted  by  the  defendant's  dog, 
whatever  may  have  been  the  charac- 
ter and  habits  of  the  defendant's  dog, 
it  is  neoMsvy  fbr  the  ptekrfiffto 
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prove  thai  he  wu  the  aggreiMri  or 
in  the  wrong,  in  that  particular  fight. 
If  the  plaintiff's  dog  provoked  the 
quarrel  and  caused  the  fight,  the  de* 
ibDdant,  as  the  owner  of  the  other 
dog,  cannot  he  made  responsible  for 
the  consequences.  Wiley  y.  Slater  ^ 
•  606 

2.  The  cases  in  which  dogs  have  attack- 
ed human  beings,  although  trespass- 
ers, and  their  owners  have  been  held 
liable,  are  not  applicable  to  the  case 
of  one  dog  attacking  another.         tft 

8.  A  distinction  is  to  be  obserred,  be- 
tween keeping  a  dog  who  is  danger- 
ous to  human  life,  and  one  who  is 
unwilling  to  have  strange  dogs  upon 
his  master's  premises,  and  is  in  the 
habit  of  attadLing  and  driving  them 
off.  ib 

4.  Owners  of  vahiable  dogs  are  bound 
to  take  a  care  of  them  proportioned  to 
their  value,  and  to  keep  them  within 
their  own  precincts  or  under  their 
own  eye.  ib 

&  It  is  not  a  general  rule  that  when 
two  dogs  fight  and  one  is  killed,  the 
owner  can  have  satisfkction  for  his 
loss  flrom  the  owner  of  the  victorious 
dog.  *b 


B 

EJECTMENT. 

1.  Where  the  plaintiff  had  been  in  pos- 
session of  premises  for  several  years, 
claiming  title  thereto,  and  the  defend- 
ant went  into  possession  under  a  con< 
tract  with  the  plaintiff,  by  which  the 
defendant  agreed  to  purchase  the 
plaintiff's  improvements,  and  his  title 
to  the  premises  as  soon  as  it  should 
be  settled,  if  it  should  prove  to  be 
good;  the  Utle,  as  stated  in  the  con- 
tract, being  then  in  dispute ;  Hddt 
that  ibis  was  abundant  evidence  of 
title  in  the  plaintiff  to  sustain  an  ac- 
tion of  ejectment,  aside  fh>m  the  rights 
of  the  defendant  under  the  contrect 
That  the  prior  possession  of  the  plain- 
tiff was  prima  fkcie  evidence  of  his 
title,  and  the  defendant,  by  taking 
possession  under  him,  was  precluded 
from  disputing  his  title,  except  to 
show  that  he,  the  defendant,  was  not 
hi  delkttlt  ia  peilbrming  the  contract 


And  this,  notwWistaiidliig  the  reettil 
that  the  title  was  in  dispute;  abetter 
title  than  the  plaintiff's  not  being  re- 
cognized,    fipeneery.  Tbftsy,      260 


2.  All  the  genera]  provisions  of  the  re- 
vised statutes  relating  to  actions  con- 
oeming  real  estate,  where  no  specific 
inconsistent  provision  is  made  in  the 
code  on  the  same  subject^  remidn  in 
force,  and  are  to  be  applied  and 
adapted  to  actions  under  the  code. 
St.  John  V.  Pierce,  362 

8.  Whenever  the  code  defines  or  dedarea 
a  right,  or  provides  a  remedy,  such 
provision  must  prevail,  and  repeal  any 
and  every  inconsistent  provision  in 
the  revised  statutes.  ib 

4.  The  section  of  the  revised  statutes, 
declaring  that  tlie  declantion  in  (eject- 
ment may  contain  several  counts,  and 
that  several  parties  may  be  named  as 
plaintifib.  Jointly,  in  one  count,  and 
separately,  in  others,  rehites  merely 
to  the  remedy,  and  is  therefore  re- 
pealed by  the  code,  as  being  inconsist- 
ent with  its  provisions  respecting  the 
parties  to  actions,  the  form  of  actions, 
and  with  the  whole  scope  of  the  code. 
Welles,  J.,  dissented.  «b 

5.  Those  provisions  of  the  code  are  in  con- 
fiict  with  the  theory  of  separate  counts 
in  the  name  of  separate  pbiintifl&,  for 
the  same  cause  of  action,  as  in  the 
former  action  of  ejectment,  and  of 
separate  counts  in  fiivor  of  the  same 
plaintiff,  for  the  same  cause  of  action, 
as  in  other  actions.  Welles,  J., 
dissented.  ib 

6.  The  intent  of  section  456  of  the  code 
was  that  the  change  made  in  the  fi»m 
of  the  remedy  should  not  aflbct  any 
substantial  right,  nor  change  any  pro- 
visions relating  to  the  remedy  Uiat 
can  be  adapted  to,  and  applied  under, 
the  code,  in  perfect  consistency  there- 
with. %b 


ESTOPPEL. 
See  HoRT04GB,  18. 

EYIDENGE. 

1.  Parol  evidence  is  always  admMUa 
to  apply  a  written  eontnct  to  tlM 
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ftets,  or  to  thoir  the  eztrfoBie  fkdisto 
idiich  the  oootimct  ralatas,  and  its 
pnctical  eiacittioii  in  referanoe  to 
aoch  ftctL    8pme$r  w,  Bdbcoekf  826 

2.  In  ftn  action  by  S.  as  the  assignee  of 
a  demand  held  by  A.  against  B.,  proof 
by  the  defendant  that  he  and  A.  had 
been  partners  in  trade,  and  that  A. 
was  indebted  to  B.  on  an  unac^usted 
accoant,  to  a  large  amount,  arising 
oat  of  their  partnership  dealings,  and 
that  the  liability  of  the  defendant  for 
which  the  suit  was  brought,  was  con- 
nected with  the  partnership  transao- 
tions,  is  inadmissible  in  support  of  a 
coanter-daim  set  up  in  the  answer,  ib 

3.  Where  a  sheriff  has  executions  in  his 
hands  in  fkvor  of  different  creditors, 
against  the  same  debtor,  whatever  is 
said  by  either  creditor,  efpecially  in 
the  presence  of  the  other,  at  the  sale, 
by  way  of  direction  to  the  sheriff,  is 
proper  evidence.  Smith  v.  HiUj  656 

/See  Agrrement,  7. 

Bail  Boid  Companies,  2,  8, 14. 


EXCISE  LAW. 

t.  In  an  action  brought  in  ajostJce'a 
court,  to  recover  penalties  for  viola- 
tions of  the  excise  law,  it  is  a  sufficient 
indorsement  of  the  summons  if  it  states 
that  such  summons  is  issued  "  ac- 
cording to  the  provisions  of  title  9, 
part  1,  chapter  20  of  the  statute  of 
excise  and  the  regulation  of  taverns 
and  groceries."  Perry  \.Tymen,lZ7 

2.  In  an  action  against  several  defend- 
ants to  recover  penalties  for  violations 
of  the  excise  law,  it  being  proved  that 
the  defendants  were  proprietors  of  a 
■tore,  doing  business  together,  and 
present  in  the  store  daily ;  that  sales 
by  small  measure,  of  spirituous  liq- 
uors, were  made  ibero  by  a  clerk  of 
the  defendants,  8ome*of  which  occur- 
red in  their  presence ;  Heid,  that  this 
proof  warranted  the  conclusion  that 
the  sales  were  made  by  their  author- 
Sty;  and  that  they  thereby  incurred 
the  penalty,  in  like  manner  as  if  they 
had  sold  personally.  HaU  v.  Mc- 
Keeknie,  244 

3.  RM  further,  that  the  penalty  for 
each  Gtfense  was  single,  and  that  the 
.defendants  Jiaving  united  jn  oqp9i[^t- 


ting  the  offbnaes, 
for  the  penalties  i 


EXECUTION. 

1.  A  levy  upon  sufficient  personal  prop- 
erty is  not  per  u  a  satisfkction  of  the 
Judgment.    Denvrey  v.  Fox^       622 

2.  An  execution  issued  upon  a  Justice's 
Judgment  directs  the  constable  to  levy, 
of  the  goods  and  chattels  of  the  de- 
fendant, the  amount  of  the  judgment. 
There  is  no  restriction  upon  the  offi- 
cer as  to  the  amount  of  property  he 
shall  take ;  nor  is  he  required  to  levy 
upon  "iall  the  property  at  the  same 
time.  ih 

8.  He  may,  therefore,  after  having  levi- 
ed  upon  sufficient  property  to  satisfy 
the  execution,  levy  upon  other  prop- 
erty, at  a  difierent  time,  and  sell  it, 
without  making  himself  liable  as  a 
trespasser.  %b 

4.  Where  a  party  forbids  the  sale  of  per- 
sonal property,  on  execution,  upon 
the  sole  ground  that  the  property  is 
exempt  from  sale,  this  will  be  consid- 
ered a  virtual  admission  that  the  ex- 
ecution and  sale  are  in  other  respects 
legal  and  valid.    Smiih  v.  HUl,  656 

5.  The  claim  that  property  levied  on  and 
sold  upon  execution  is  exempt  (torn 
execution,  is  a  claim  personal  to  the 
defendant  in  the  execution ;  and  he, 
only,  can  avail  himself  of  the  privl- 
kge.  ib 

6.  An  assignee  of  the  judgment  debtor, 
although  claiming  under  a  general 
assignment  which  does  not  except  ex- 
empt property,  cannot  claim  property 
as  exempt  fh>m  execution,  after  hav- 
ing stood  by  at  the  time  of  the  sale 
thereof  on  execution,  and  made  no 
claim  to  the  property  as  assignee,  ib 

7.  The  presumption  is  that  a  sheriff, 
selling  property  on  execution,  has 
done  bis  duty  and  previously  made 
a  levy.  And  this  feet  will  be  con- 
sidered as  admitted,  if  a  party  omits 
to  raise  the  objection  on  the  trial  ib 


EXEMPTION. 
See  EzBcuTioN,  i,  6, 6. 
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FORECLOSURE  SUIT. 

1.  Where  C.  purchased  mortgaged 
premises  from  B.  the  mortgagor,  in 
1816,  subject  to  the  lien  of  the  mort- 
gage, and  expressly  agreed  to  pay 
the  mortgage :  Held  that  this  agree- 
ment was  a  recugnition  of  the  mort- 
gage ;  and  that  as  twenty  years  had 
not  elapsed,  since  snch  recognition, 
before  the  commencement  of  a  suit  to 
foreclose  the  mortgage,  which  was  in 
1882,  payment  of  the  mortgage  coald 
not  be  presumed.  Harrington  v. 
Slade,  161 

2.  And  8.  haying  purchased  the  mort- 
gaged premises  pendente  IvU^  fh>m 
two  of  the  dcfendanta  in  the  fbre- 
dosnre  suit,  and  claiming  under  C, 
HM  that  he  was  bound  by  the  ad- 
missions and  acknowledgments  made 
by  C.  while  owner  of  the  premises ; 
that  the  plaintiff  had  the  right  to 
make  him  a  party  to  the  suit  by  sup- 
plemental bill;  and  he  having  been 
thus  made  a  party,  It  was  fiirther 
hdd  that  he  was  to  all  intonte  and 
purposes  a  party  to  the  original  suit, 
and  had  no  right  to  claim  that  the 
foreclosure  suit  was  not  commenced, 
as  against  him,  until  the  filing  of  the 
supplemental  bill.  'i& 

8.  The  voluntary  alienation  of  property, 
pending  a  suit,  by  a  defendant  there- 
in, is  not  permitted  to  affect  the  rights 
of  the  other  parties  to  the  suit.       ib 

FORMER  SUIT  OR  RECOVERY. 

1.  A  Judgment  recovered  in  another 
court,  by  the  defendant,  in  a  former 
suit  commenced  by  the  plaintiff's 
agent,  (br  the  same  cause  of  action 
for  which  a  second  suit  is  brought,  is 
a  bar  to  the  plaintiff's  claim,  unless  it 
appears  that  the  former  suit  was  com- 
menced and  prosecuted  without  the 
plaintiff's  authority.  Kent  v.  The 
Hvdeon  JHver  Rail  Road  Co.     278 

2.  It  is  also  a  bar,  though  the  former 
suit  was  commenced  without  author- 
ity, if  the  plaintiff  has  since  ratified 
the  agent's  authority.  %b 


FRAUD. 

1.  The  principle  is  well  settled,  that 
where  a  vendor  <tf|i  chattel  is  guilty 


of  a  fraudulent  oonoealment  of  male- 
rial  fkcU  in  relation  to  the  sale,  to 
the  injury  of  the  vendee,  an  action  at 
law  is  maintainable,  to  recover  dam- 
ages.   Niekley  v.  Tkomas,  652 

2.  Thus,  where  the  defendant,  upon  an 
exchange  of  horses  with  the  i^aintiff, 
told  him  that  his  horse  had  balked 
with  S.  (a  former  owner)  once,  but 
that  he  whipped  him  and  made  him 
go;  but  the  defendant  did  not  dis- 
close to  the  pkuntiff  the  fiict  that  he 
purckaeed  ike  korte  as  a  balky  horse, 
and  that  hia  brother  and  himself  bad 
used  him  carefuUy,  as  they  would 
use  any  horse  that  was  balky,  while 
he  owned  him,  and  that  S.  had  so 
used  the  horse  before  ho  sold  him  to 
the  defendant;  Held,  that  this  was  a 
Aaudulent  concealment  of  material 
fkcts,  in  relation  to  the  defect,  which 
rendered  the  defendant  liable  in  an 
action  for  damages.  tb 

8.  It  is  not  enough  that  a  vendor  tells 
the  truth  in  respect  to  the  article 
soldi  as  fer  aa  he  goes.  He  should 
tell  the  whole  truth,  (Villy  andfeirly.  ib 

4.  Fraud  should  not  be  presumed  fmm 
the  provisions  of  an  instrument  which 
admits  of  a  contrary  construction. 
Bank  of  SUver  Creek  ▼.  TlOcoM,  56iO 


G 

QAS  WORKS. 

Gas  works,  it  seems,  are  to  be  placed  in 
ibe  class  of  erections  which  are  not 
within  the  ordinary  and  usual  pniw 
poses  to  which  real  estate  is  applied ; 
and  whenever  they  create  a  special 
injur}'  they  are  to  be  regarded  as  a 
private  nutsanee,  and  an  action  will 
lie  in  fevor  of  the  person  sustaining 
the  special  iqjury.  Carhartv.  Tk» 
Anibwm  Qas  Light  Co,  297 

GUARANTY. 

1.  In  an  action  upon  a  guaranty  indor»- 
ed  upon  a  promissory  note,  it  is  not 
necessary  to  prove,  by  witnesses,  the 
signature  of  the  maker  of  the  note. 
This  is  sufficiently  proved,  as  against 
the  guarantor,  by  proving  his  execu- 
tion of  the  guaranty.  Cooper  ▼.. 
Didrick,  516) 
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2.  Where  it  is  prored  that  the  plainUffl 
were  partnera  in  basineas  two  or  three 
yean  since,  and  there  is  no  evidence 
of  any  change,  or  dissolution  of  part- 
nenhip,  the  presumption  is  that  they 
are  still  partnere.  ib 

8.  When  a  guaranty  is  written  upon  a 
note,  and  the  note  is  transferred,  the 
sale  and  deliveiy  of  the  note  with  the 
fniaranty  upon  it,  furnishes  prima 
J)acLe  evidence  of  a  sale  of  the  con- 
tract of  guaranty.  And  the  iK)88es- 
aion  of  the  note  and  the  guaranty  is 
prima  fade  evidence  of  a  right,  in 
the  holder,  to  the  guaranty,  and  will 
authorize  him  to  maintain  an  action 
thereon,  unless  it  be  shown  that  the 
contract  of  guaranty  was  not  trans- 
ferred, at  the  time  the  note  was  trans- 
fon-ed.  ib 

4.  Where  a  guaranty  is  expressed  to  be 
"  for  value  received,"  the  consider- 
ation is  sufficiently  expressed  to  sat- 
isfy the  requirements  of  the  statute 
of  frauds.  ib 


GUARDIAN  AND  WARD. 

1.  A  purchase  by  the  guardian  ad  litem 
of  infant  ])artics  to  a  partition  suit, 
of  lands  sought  to  be  partitioned  in 
such  suit,  at  a  sale  thereof  by  a  referee, 
which  purchase  is  not  made  for  the 
benefit,  or  in  behalf,  of  such  infants, 
is  void.    Lefevre  v.  Laraway^    168 

2.  And  it  matters  not  that  the  purchase 
was  not  made  by  thu  guaitlian  for  his 
own  benefit,  but  as  agent  for  other 
persons.  The  guardian  owes  a  duty 
to  his  wards,  which  renders  it  im- 
proper for  him  to  act  in  behalf  of 
others.  ib 

8.  Where  the  fiict  of  a  purchase  by  a 
guardian,  for  the  benefit  of  third 
persons,  at  a  price  injurious  to  the 
interests  of  the  infant  defendants, 
has,  by  a  motion  of  the  plaintiff  for 
a  resale,  been  brought  to  the  knowl- 
edge of  the  court,  it  is  the  duty  of 
the  court,  without  waiting  for  an  ap- 
plication to  be  made  in  behalf  of  the 
infants,  to  order  a  resale  of  |he  prop- 
erty, for  their  benefit.  ib 

4.  An  appointment  of  a  guardian,  made 
by  a  surrogate,  is  to  ^  deemed  valid 
until  reversed.  It  cannot  be  assailed 
Id  a  collateral  way,  by  proceedings 


upon  habeas  corpus,     TJu  People 
exrel  Wilcox  v.  WQcox,  178 

5.  The  statute  is  imperative  that  upon 
an  application  being  made  to  the  sur- 
rogate, for  the  appointment  of  a 
guardian  of  an  infhnt,  the  surrogate 
shall  assign  a  day  for  the  hearing. 
But  if  he  determines  that  notice 
to  the  relatives  need  not  bo  given, 
he  may  assign  the  day  on  which  the 
application  is  presented.  And  where 
there  is  nothing  to  show  that  this 
was  not  done,  it  will  be  presumed 
that  the  surrogate  assigned  the  day 
of  the  application,  for  the  hearing,  tb 

6.  The  statute  confers  a  discretion  upon 
the  surrogate,  in  respect  to  requiring 
notice  to  be  given  to  the  relatives  of 
a  minor,  residing  in  the  county,  of 
an  application  for  the  appointment 
of  a  guardian.  ib 

7.  A  court  of  equity  poesesses  a  con- 
trolling and  superintending  power 
over  all  guardians,  whether  testa- 
mentary or  appointed  by  the  surro- 
gate. And  it  will  exereiw  that  power 
by  taking  the  ward  from  the  guard- 
ian, and  delivering  it  to  its  mother, 
or  some  other  person,  whenever  the 
interest  of  the  ward  requires  it      ib 


H 

HABEAS  CORPUS. 
See  CusTooT  of  Children,  4,  6. 

HIGHWAYS. 

The  control  and  management  of  high- 
ways and  bridges  are  vested  in  the 
officers  of  the  town  who  are  chosen 
for  that  purpose.  Town  of  FishkiU 
V.  T%e  FishkiU  and  Beekman  Plank 
Road  Co,  6{f4 

See  Towns. 


HUSBAND  AND  WIFE. 

1.  Where  husband  and  wife  agree  to 
separate,  a  stipulation  on  the  part  of 
the  husband  to  pay  a  specified  sum 
annually,  for  the  separate  mainte- 
nance and  support  of  the  wifb,  is  valid, 
and  may  ]}e  enforced.  Calkins  r. 
Zxmg,  97 
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2.  If  the  seporaiioD  be  intended  to  be 
only  temporary,  then,  if  the  husband 
offer  to  take  back  his  wife,  and  to 
maintain  her,  it  puts  an  end  to  the 
agreement,  and  a  court  of  equity  will 
not  enforce  the  payment  of  the  sepa- 
rate allowance  to  the  wife.  Bub  if 
the  separation  be  intended  to  be  per- 
manent, that  is,  during  life,  then  the 
oflfer  of  the  husband  to  cohabit  with 
his  wife  does  not  put  an  end  to  the 
contract  for  separate  maintenance,  ih 

8.  Where  work  and  labor  are  performed 
and  materials  furnished,  by  a  carpen- 
ter, in  erecting  buildings  upon  the 
separate  estate  of  a  married  woman, 
at  the  request  of  her  and  her  hus- 
band, and  the  husband  is  insolvent, 
the  wife's  separate  estate  may  be 
charged,  in  equity,  with  the  payment 
of  the  debt.  T.  R.  Strong,  J.  dis- 
sented.    Coivin  V.  Currier^        871 

4.  The  aeparate  estate  of  a  married  wo- 
man, in  real  property  owned  by  her, 
since  the  acto  of  1848  and  1849  in  re- 
lation to  married  women,  is  none  the 
loss  a  separaie  estate  because  it  is  a 
Ugai,  instead  of  an  tqmtahU,  estate. 

ib 

6.  And  where  such  separate  estate  has 
been  benefited,  and  increased  in  value, 
by  erections  made  thereon,  upon  the 
ikith  of  such  estate,  and  the  creditor 
will  be  remediless  unless  payment  out 
of  such  estate  be  enforced  by  a  court 
of  equity,  jurisdiction  will  be  enter- 
tained by  those  courts,  on  the  ground 
that  it  is  a  part  of  their  duty  to  pre- 
vent adcnowledged  wrongs,  and  to 
protect  acknowledged  rights,  when 
oourts  of  law  are  inadequate  to  afford 
relief  ih 

6.  The  only  diflerence  between  the  sep- 
arate estate  oMf  a  married  woman,  as 
previously  recognised  and  acted  upon 
by  courts  of  equity,  and  their  title  to 
property  acquired  or  held  under  the 
acts  of  1848  and  1849,  is,  that  the 
fbrmer  is  an  equitable,  and  the  latter  a 
legal,  estate  or  title.   Per  Welles ,  J. 

ib 

7.  And  giving  relief  to  creditors  against 
the  separate  estate  of  married  women 
acquirod  or  held  under  the  acts  of 
1848  and  1849,  is  only  extending  an 
ancient  and  well  established  principle 
of  equitable  jurisprudence  to  a  state 
ofthin</s  created  by  the  legislature, 
and  which  is  clearly  within  the  reason 
and  necessity  of  the  principle.  Per 
Welles,  J.  ib 


INFANTS. 

1.  It  results  from  the  fhct  of  an  iniknfa 
contract  not  being  binding  upon  him, 
unless  it  be  for  necessaries,  that  a  new 
promise,  made  by  him  afler  he  be- 
comes of  AiU  age,  must  possess  all 
the  ingredients  of  a  complete  agree- 
ment, to  enable  the  creditor  to  re- 
cover.   Hodges  v.  HurU^  l&O 

2.  Hence,  as  no  agreement  is  complete 
until  the  minds  of  the  contracting  par- 
ties meet,  the  new  promise,  to  be 
binding  on  the  infknt,  must  be  made 
to  the  creditor  in  person,  or  to  his 
agent  The  new  promise  creates  a 
new  contract;  and  the  old  debt  sup- 
plies the  consideration.  tb 

8.  Most  of  the  contracts  of  inflmts,  not 
being  binding  upon  them,  a  new 
promise  does  not  impart  to  a  contract 
any  legal  validity,  so  as  to  enable  the 
creditor  to  enforce  it;  but  the  new 
promise  creates  a  new  contract,  found- 
ed upon,  and  deriving  its  aliment 
from,  the  old  demand,  upon  which 
the  creditor  may  sustain  a  suit  against 
the  infknt.  ib 

See  JuniciAL  Sales,  4,  6,  6. 
Justices'  Courts,  12. 


INJUNCTION. 

1.  An  injunction  can  be  granted  only 
when  it  appears  by  the  compiaini  that 
the  plaintiff  is  entitled  to  the  relief 
demanded.  There  must  therefore  be 
a  complaint,  upon  which  to  found  a 
motion  for  an  injunction.  Margem 
V.  Quackenbush,  72 

2.  But  if  the  motion  is  made  upon  an 
affidcmt  which  contains  all  the  re- 
quisites of  a  complaint,  as  prescribed 
hi  the  142d  section  of  the  oode,  that 
is  sufficient  ib 

•Sftff  Charter  Blbction. 


INStRANCE  COMPANIES. 

1.  Where  individnals  claiming  that  an 
insurance  company  was  organized  and 
only  authorized  to  do  business  as  a 
mutual  insurance  company,  and  upon 
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tin  pten  of  mntnal  humranoe,  and 
that  policies  issued  to  certain  persons 
in  consideration  of  a  premium  paid 
in  casli,  and  upon  the  principle  of  in- 
surance for  cash  premiums,  were  un- 
authorized and  void  as  contracts  of 
the  company,  brought  an  action,  as 
the  makers  of  a  premium  note  held 
by  the  receiver  c^  the  company,  to  re- 
strain him  fbom  assessing,  or  collect- 
ing of  them,  any  amount  for  the  pay- 
ment of  losses  upon  policies  effected 
in  consideration  of  a  cash  premium, 
or  fW>m  applying  any  of  the  assets  of 
the  company  to  the  payment  of  such 
losses,  and  for  an  accounting  by  the 
receiver ;  Held^  that  the  creditors  of 
the  company  had  an  interest  in  the 
controversy,  adverse  to  the  plaintiffs, 
and  were  necessary  parties  defend- 
ants.   Hubha/rd  v.  Eames^  697 

2.  If  such  an  action  is  brought  against 
the  insurance  company,  and  its  re- 
ceiver, only,  and  judgment  is  rendered 
therein,  according  to  the  prayer  of 
the  complaint,  creditors  of  the  com- 
pany upon  policies  of  insurance  ef- 
fected upon  the  principle  of  insurance 
fbr  cash  premiums,  may  apply  by  mo- 
tion, while  the  proceedings  are  open, 
and  before  any  final  judgment  has 
been  given,  to  vacate  and  set  aside 
the  judgment  in  such  action,  so  fkr 
as  it  affects  or  passes  upon  the  rights 
of  the  claimants  under  the  cash  poli- 
cies, or  gives  direction  to  the  f^nds 
or  property  in  the  hands  of  the  re- 
ceiver, to  their  prejudice,  or  without 
making  provision  for  the  payment  of 
such  (£iims.  %b 


mSURANCS,  (FIRE.) 

1.  A  fire  insurance  company  located  in 
another  state,  by  a  written  Instrument 
constituted  and  appointed  A.  its  agent 
at  Lockport,  for  the  term  of  two 
years,  "  with  authority  to  act  in  the 
capacity  of  an  insurance  broker,  for 
the  purpose  of  receiving  applications 
for  insurance  and  transmitting  them 
to  the  home  office,  and  otherwise  aid- 
ing in  (he  negotiation  of  fire  insurance 
and  in  the  transaction  of  business  per- 
taining thereto."  Hdd,  that  the 
agent  had  no  authority  to  bind  the 
company  to  issue  a  policy.  Cha$e  v. 
Ths  Hamilton  Mutual  Ins.  Co.  627 

2.  An  application  was  made  by  the 
plaintiff  to  A.,  the  agent  of  an  insur- 


ance company,  for  faianniioe,  which, 
on  being  forwarded  to  the  company 
by  A.  was  rejected,  on  the  ground 
that  the  risk  must  go  into  another 
company  (the  Manufkcturer's)  at  2i 
per  cent.  And  A.  was  requested  by 
the  company,  if  the  plaintiff  desired 
'it,  to  return  the  application  upon  one 
of  the  Manufacturer's  blanks.  A., 
after  communicating  with  the  plain- 
tiff, sent  forward  another  similar  ap- 
plication, and  requested  that  a  policy 
should  be  sent,  at'  as  low  a  rate  as 
possible,  and  suggested  that  perhaps 
the  plaintiff  would  pay  2  per  cent 
The  agent  sent,  at  the  same  time,  an 
application  fh>m  another  person,  for 
insurance  to  the  amount  of  $200. 
The  president  of  the  insurance  com- 
pany replied,  **  1  shall  fix  the  rate  of 
the  two  risks  to  day  received,  one  of 
S1600  and  one  of  S200,  at  two  per 
cent,  884."  This  proposition  was 
communicated,  by  A.,  to  the  plaintiff, 
who  at  once  accepted  it,  and  paid  to 
A.  the  amount  neoessacy,  in  addition 
to  what  had  been  previously  sent,  to  , 
make  up  the  sum  of  880,  and  took  a 
receipt  fVom  A.  for  the  amount,  which 
sUted  it  to  be  the  balance  of  $80  pre- 
mium for  an  insurance  of  S1600  on 
his  dwelling  insured  in  the  H.  Ins.  Co. 
Hddt  that  the  contract  was  fUlly  com- 
pleted between  the  parties  when  the 
plaintiff  accepted  the  company's  terms 
and  paid  the  premium  to  A. ;  and 
that  the  company  was  bound  to  issue 
a  policy  to  the  plaintiff,  and  was  lia- 
ble for  a  loss  which  had  occurred,  to 
an  amount  not  exceeding  $1500. 

8.  HM  dUot  that  no  time  being  fixed 
by  the  company  within  which  the 
proposition  was  to  be  accepted  and 
the  money  sent,  the  law  would  fix  a 
reasonable  time.  And  that  accepting 
the  proposition  and  paying  the  pre- 
mium by  the  plaintiff  to  the  agent, 
the  next  day  after  being  notifl^  of 
the  ofSstt  was  within  a  reasonable 
time.  %b 

4.  Held  further  t  that  if  the  money  was 
paid  to  the  agent  before  the  loss  oc- 
curred, it  was  sufficient,  although  it 
was  not  forwarded  to  the  company,  by 
the  agent,  until  after  that  event  hap- 

4b 


6.  In  the  letter  of  the  president  of  the 
insurance  company  to  A.,  fixing  the 
rate  of  premium  to  be  chained,  he 
called  the  attention  of  A.  to  his  ac- 
counts, and  asked  hhn  to  make  some 
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ammgemeDt  to  meet  the  amoiintdne 
fbr  premiums,  before  they  should 
write  any  more  policies  fbr  him,  "  or 
that  the  money  should  accompany  the 
new  policies."  He  added,  "The 
amount  due  on  these  would  be  SdO.OO. 
If  that  be  sent,  we  will  forward  poli- 
cies." The  latter  part  of  this  letter 
was  not  communicated  to  the  plain- 
tiff, by  A.  Held,  that  this  was  not 
a  eondttion  annexed  to  the  liabilily 
of  the  company,  requiring  that  the 
money  should  be  actually  in  the  com- 
pany's hands  before  the  contract 
Bhould  bo  binding.  %b 

6.  The  by-laws  of  an  insurance  company 
provided  that  any  policy  issued  by  it 
should  bo  void  unless  the  true  title 
and  interest  of  the  assured  was  ex- 
pressed in  the  proposal  or  application 
for  insurance,  and  unless  all  incum- 
brances, and  the  amount  and  nature 
thereof,  were  therein  disclosed.  The 
plaintiff  having  previously  entered 
upon  land  by  virtue  of  a  contract  for 
the  purchase  thereof,  and  having 
erected  a  dwelling  house  thereon,  and 
paid  all  the  purchase  money,  so  as  to 
entitle  him  to  a  deed  of  the  premises, 
applied  for  insurance  upon  the  house, 
describing  it  as  his  stone  dwelling 
house,  and  as  belon^ng  to  him; 
Heldf  that  this  was  not  a  fklse  war- 
ranty or  representation  of  the  plain- 
tiff's title  to  the  property  insured, 
within  the  meaning  of  the  by-law,  or 
in  any  sense ;  the  plaintiff  being  in 
fkct  the  owner  of  the  property,  and 
entitled  to  the  legal  title.  %b 

7.  Where  an  application  fbr  insurance 
described  the  property  merely  as  a 
stone  dwelling  house,  and  it  appeared 
fVom  the  notice  of  loss  that  it  was  in 
fkct  a  tliree  story  dwelling  house,  28 
by  84  fbet,  yfiih  a  one  story  wood 
kitchen  part  attached  thereto^  12  by 
14  feet,  but  there  was  nothing  to  show 
whether  the  kitchen  part  was  a  mere 
temporary  structure,  or  how  it  was 
constructed  and  attached ;  Beld^  that 
upon  the  evidence,  the  court  could 
not  say  that  the  referee  was  bound  to 
find  a  false  representation  or  descrip- 
tion of  the  property  insured.  %h 

8.  Where  the  by-laws  of  an  insurance 
company  declare  that  unless  the  ap- 
plicant for  insurance  shall  make  a 
tnie  representation  of  the  property  on 
which  he  requests  insurance,  "  »ofar 
u$  eotkcems  4ht  risk  and  wdue  tiers- 


oft  the  policj  iasoed  thtt«OD  shall  be 
void,"  it  is  only  those  repreeentatioDS 
which  concern  the  risk  and  value  of 
the  property  that  are  material.  Henoe, 
Uie  question  arising  upon  all  omis- 
sions to  make  true  representations  of 
the  property  become  questions  of  &ct, 
whether  the  risk  was  increased,  or 
the  value  overstated.  t6 


INSURANCE.  (LIFE.) 

1.  Where  an  individual  makes  a  contract 
of  life  insurance,  in  his  own  name,  the 
legal  presumption  is  that  the  policy 
is  for  his  benefit,  and  not  for  that  of 
any  other  person.  VaUon  v.  The 
National  Loan  Fund  Life  Asswr- 
ance  Society ,  9 

2.  A  person  has  an  insurable  interest  in 
his  own  life ;  and  no  use  made  by  the 
assured,  of  the  policy,  subsequent  to 
the  contract  of  insurance,  will  convert 
it  into  a  wager  policy.  If  valid  in  its 
inception,  he  may  dispose  of  it  as  he 
pleases.    Hxaais,  J.,  dissented,     it 

8.  There  can  be  no  wager  policy,  within 
the  statute,  unless  the  contract  of  in- 
surance is  made  with  a  party  who  hss 
no  insurable  interest  in  the  life  in- 
sured. The  term  can  never  apply 
when  the  policy  is  issued  tothepai^ 
whose  life  is  insured,  and  when  thus 
the  contract  is  made  directly  with  hiin. 
Harris,  J.,  dissented.  ib 

4.  It  is  only  when  an  insurance  contract 
iklls  within  the  category  of  a  men 
wager  or  bet — a  simple  gaming  ad- 
venture— that  the  statute  against  wa^ 
gers  can,  even  by  construction,  apply. 

ib 

5.  It  is  always  a  question  of  legal  con- 
struction, whether  an  insuranoe  con- 
tract comes  within  the  purview  of  the 
statute.  ^ 

6.  Where  a  party  insures  his  own  lift, 
even  if  it  be  fbr  the  benefit  of  another, 
the  latter  advancing  the  money  to  pay 
the  premium,  sudi  contract  is  not 
void  fbr  the  reason  that  the  statota 
against  betting  and  gaming  has  been 
violated ;  it  seems.    Per  Wright,  J. 

ib 

7.  Where  M.,  V.  and  S.  fbrmed  a  part- 
nership, the  capital  being  fUmisbed 
by  M.  and  V. ;  and  8.  aUhoogh  ad- 
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vandng  xk>  capital,  was  to  share 
equally  in  the  profits  on  accoant  of 
his  8^111  in  the  husiness,  bnt  in  lieu 
of  capital  on  the  part  of  S.,  and  as  an 
indemnity  to  his  copartuers,  an  insur- 
ance was  effected  on  his  life,  with  the 
understaudinj;  that  if  he  should  die, 
unmarried,  during  the  continuance  of 
the  partnership,  the  benefit  of  the  poli- 
cy should  go  to  the  survivors  of  the 
firm ;  Held  that  although  M.  urged  the 
making  of  the  contract,  and  aided  in 
its  successful  completion,  yet  as  the 
insurance  was  effected  by  S.  in  his 
own  name,  and  not  as  the  agent  of  M. 
and  V.  or  for  their  exclusive  benefit, 
but  for  the  benefit,  in  part  at  least,  of 
S.,  the  policy  was  not  void  as  being  a 
wager  policy.  Harris,  J.  dissented,  ib 


INTEREST. 

Where  a  contract  for  the  payment  of 
money  is  made  in  one  place,  and  pay- 
ment in  another,  and  no  interest  is 
expressed  in  the  contract,  the  interest 
is  to  be  governed  by  the  law  of  the 
place  where  it  is  payable.  Pomeroy 
T.  Ainstportht  118 


JUDICIAL  SALES. 

1.  The  English  practice,  of  opening  bid- 
dings and  ordering  a  resale,  before  the 
confirmation  of  the  sale,  upon  an  offer 
being  made  of  an  advance  of  ten  per 
cent  and  an  indemnity  to  the  pur- 
chasec,  has  not  been  adopted  in  this 
state.  Here,  neither  before  nor  aAer 
the  confirmation  of  the  report  of  the 
sale,  will  a  resale  be  ordered  upon  an 
offer  of  an  increase  of  price,  alone. 
Lefevre  v.  LoTMifay,  167 

%  In  this  state,  special  circumstances 
must  in  all  cases  exist,  where  the  sale 
is  not  void,  to  Justify  an  order  for  a 
resale.  %b 

8.  A  resale-will  be  ordered  where  there 
has  been  fVaud,  or  misconduct,  in  the 
purchaser;  fhiudulent  negligence  or 
misconduct  in  any  other  person  con- 
nected with  the  sale ;  or  surprise  or 
misapprehension,  created  by  the  con- 
duct of  the  purchaser,  or  of  some 
person  interested  in  the  sale,  or  of  the 
officer  who  condocta  the  aala         i& 


4.  Infant  owners  will  be  relieved,  by  a 
i-esale,  where  their  property  hajs  been 
sacrificed  at  the  sale,  through  the  mis- 
apprehension or  negligence  of  their 
natural  or  statutory  guardians,  on 
condition  that  a  full  indemnity  is  of- 
fered to  the  purchaser.  ib 

5.  Whenever,  in  a  suit  or  proceeding  in 
the  supreme  court,  the  fhct  appears, 
that  the  rights  of  inAmt  parties  have 
been  invaded,  or  are  in  danger  of  being 
pr^udiced,  the  court  ought,  without 
waiting  to  be  specially  invoked  to  do 
so,  to  exercise  its  protective  jurisdic- 
tion in  behalf  of  such  infant  parties,  i^ 

6.  Although  no  application  for  a  resale 
is  made  in  behalf  of  infants,  yet  such 
an  order  may  be  made  on  the  court's 
own  motion,  in  its  capacity  of  univei^ 
sal  guardian  to  all  infants,  and  by 
virtue  of  its  obligation  to  exercise  a 
general  superintendence  and  protect- 
ive jurisdiction  over  their  persons  and 
property.  ib 


JURISDICTION. 

1.  An  application  was  made,  to  the  sur- 
rogate, by  W.  executor,  and  otbera 
legatees  of  W.  P.,  to  prove  his  will. 
0.  P.  contested  its  validity,  and  the 
surrogate  refused  to  admit  it  to  pro- 
bate. The  applicants  appealed  to  the 
supreme  court,  and  that  court  re- 
versed the  decision  of  the  surrogate, 
directed  the  will  to  be  admitted  to 
probate,  and  ordered  the  costs  of  0.  P. 
to  be  paid  out  of  the  estate.  These 
costs  were  paid.  Subsequently  0.  P. 
appealed  fh)m  the  decision  of  the 
supreme  court  to  the  court  of  appeals. 
That  court  reversed  the  decision  of 
the  supreme  court,  and  awarded  a 
new  trial,  with  costs  to  abide  the 
event.  The  supreme  court  directed 
an  issue  to  be  formed,  for  the  trial  of 
the  question  of  &ct  in  reference  to 
the  proof  of  the  will.  A  trial  was  ac- 
cordingly had,  before  a  juty,  and  the 
decision  was  in  fkvor  of  the  validity 
of  the  will.  This  decision  being  cer- 
tified to  the  surrogate,  the  will  was 
admitted  to  probate.  The  executor 
and  legatees  then  applied  to  the  su- 
preme court  for  costs  of  the  appeals, 
and  of  the  feigned  issue ;  and  for  an 
order  that  0.  P.  repay  the  sum  paid 
him  for  costs,  in  pursuance  of  the  or- 
der of  the  supreme  court  which  was 
reversed.    Held  that  the  saprame 
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tuangement  to  meet  the  amount  due 
fbr  premiums,  before  they  should 
write  any  more  policies  for  him,  "  or 
that  the  money  should  accompany  the 
DOW  policies."  He  added,  "  The 
amount  due  on  these  would  be  S80.60. 
If  that  be  sent,  we  will  forward  poli- 
cies." The  latter  part  of  tltis  letter 
was  not  communicated  to  the  plain- 
tiff, by  A.  Held,  that  this  was  not 
a  <imditi<m  annexed  to  the  liability 
of  the  company,  requiring  that  the 
money  should  be  actually  in  the  com- 
pany's hands  before  the  contract 
should  bo  binding.  ib 

6.  The  by-laws  of  an  insurance  company 
provided  that  any  policy  issuetl  by  it 
should  bo  void  unless  the  true  title 
and  interest  of  the  assured  was  ex- 
pressed in  the  proposal  or  application 
for  insurance,  and  unless  all  incum- 
brances, and  the  amount  and  nature 
thereof,  were  therein  disclosed.  The 
plaintiff  having  previously  entered 
upon  land  by  virtue  of  a  contract  for 
the  purchase  thereof,  and  having 
erected  a  dwelling  house  thereon,  and 
paid  all  the  purchase  money,  so  as  to 
entitle  him  to  a  deed  of  the  premises, 
applied  for  insurance  upon  the  house, 
describing  it  as  his  stone  dwelling 
house,  and  as  belonging  to  him; 
Held,  that  this  was  not  a  iblse  war- 
ranty or  representation  of  the  plain- 
tiff's title  to  the  property  insured, 
within  the  meaning  of  the  by-law,  or 
in  any  sense ;  the  plaintiff  being  in 
fhct  the  owner  of  the  property,  and 
entitled  to  the  legal  title.  ib 

7.  Where  an  application  for  insurance 
described  the  property  merely  as  a 
stone  dwelling  house,  and  it  appeared 
fVom  the  notice  of  loss  that  it  was  in 
fkct  a  three  story  dwelling  house,  28 
by  84  feet,  with  a  one  story  wood 
kitchen  part  aUacKed  thereto^  12  by 
14  feet,  but  there  was  nothing  to  show 
whether  the  kitchen  part  was  a  mere 
temporary  structure,  or  how  it  was' 
constructed  and  attached ;  HM,  that 
upon  the  evidence,  the  court  could 
not  say  that  the  retbree  was  bound  to 
find  a  false  representation  or  descrip- 
tion of  the  property  insured.  \h 

8.  Where  the  by-laws  of  an  insurance 
company  declare  that  unless  the  ap- 
plicant for  insurance  shall  make  a 
true  representation  of  the  property  on 
which  he  requests  insurance,  "  so  far 
4M  soneems  ihs  risk  asvd  wdue  tiers' 


of  the  policy  issued  thereon  shall  be 
void,"  it  is  only  those  repiesentationa 
which  concern  the  risk  and  value  of 
the  property  that  are  material.  Hence, 
the  question  arising  upon  all  omi»- 
sicfus  to  make  true  representations  of 
the  property  become  questions  of  ftct, 
whether  the  risk  was  increased,  or 
the  value  overstated.  ib 


INSURANCE.  (LIPE.) 

1.  Where  an  individual  makes  a  oontraci 
of  life  insurance,  in  his  own  name,  the 
legal  presumption  is  that  the  policy 
is  for  his  benefit,  and  not  for  that  of 
any  other  person.  VaUon  v.  The 
National  Loan  Fhtnd  lAfe  Assur^ 
ance  Society,  9 

2.  A  person  has  an  insurable  interest  in 
his  own  life ;  and  no  use  made  by  the 
assured,  of  the  policy,  subsequent  to 
the  contract  of  insurance,  will  convert 
it  into  a  wa^er  polipy.  If  valid  in  its 
inception,  he  may  dispose  of  it  as  he 
pleases.    HAaais,  J.,  dissented.      %b 

8.  There  can  be  no  wager  policy,  within 
the  statute,  unless  the  contract  of  in- 
surance is  nuule  with  a  party  who  has 
no  insurable  interest  in  the  lilb  in- 
sured. The  term  can  never  apply 
when  the  policy  is  issued  to  the  party 
whoso  life  is  insured,  and  when  thus 
the  contract  is  made  directly  with  him. 
Harris,  J.,  dissented.  ib 

4.  It  is  only  when  an  insurance  contract 
Iklls  within  the  category  of  a  mere 
wager  or  bet — a  simple  gaming  ad- 
venture— that  the  statute  against  war 
gers  can,  even  by  construction,  apply. 

%b 

6.  It  is  always  a  questk>n  of  legal  oon- 
struction,  whether  an  insurance  con- 
tract comes  within  the  purview  of  the 
statute.  i^ 

6.  Where  a  party  insures  Jus  own  life, 
even  if  it  be  for  the  benefit  of  another, 
the  hitter  advancing  the  money  to  pay 
the  premium,  sudi  contract  is  not 
void  for  the  reason  that  the  statute 
against  betting  and  gaming  has  been 
violated ;  ti  MMM.    Per  Wright,  J. 

ib 

7.  Where  M.,  Y.  and  S.  fonned  a  part- 
nership, the  capital  being  Airoished 
by  M.  and  V. ;  and  S.  although  ad- 
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vincing  no  capital,  was  to  share 
equally  in  the  profits  on  account  of 
his  skill  in  the  husiness,  but  in  lieu 
of  capital  on  the  part  of  S.,  and  as  an 
indemnity  to  his  copartners,  an  insur- 
ance was  effected  on  his  life,  with  the 
understanding  that  if  he  should  die, 
unmarried,  during  the  continuance  of 
the  partnership,  the  benefit  of  the  poli- 
cy should  go  to  the  survivors  of  the 
firm ;  Held  that  although  M.  urged  the 
making  of  the  contract,  and  aided  in 
its  successful  completion,  yet  as  the 
insurance  was  effected  by  S.  in  his 
own  name,  and  not  as  the  agent  of  M. 
and  V.  or  for  their  exclusive  benefit, 
but  for  the  benefit,  in  part  at  least,  of 
S.,  the  policy  was  not  void  as  being  a 
wager  policy.  Harris,  J.  dissented,  ih 


INTEREST. 

Where  a  contract  for  the  payment  of 
money  is  made  in  one  place,  and  pay- 
ment in  another,  an'd  no  interest  is 
expressed  in  the  contract,  the  interest 
is  to  be  governed  by  the  law  of  the 
place  where  it  is  payable.  Pomeroy 
V.  Ainsworihf  118 


JUDICIAL  SALES. 

1.  The  English  practice,  of  opening  bid- 
dings and  ordering  a  resale,  before  the 
confirmation  of  the  sale,  upon  an  offer 
being  made  of  an  advance  of  ten  per 
cent  and  an  indemnity  to  the  pnr- 
chasec,  has  not  been  adopted  in  this 
state.  Here,  neither  before  nor  afler 
the  confirmation  of  the  report  of  the 
sale,  will  a  resale  be  ordered  upon  an 
offer  of  an  increase  of  price,  alone. 
Lefevre  v.  Lara/way,  167 

2.  In  this  state,  special  ciroumstances 
must  in  all  cases  exist,  where  the  sale 
is  not  void,  to  Justify  an  order  for  a 
resale.  ib 

8.  A  resale-will  be  ordered  where  there 
has  been  fhtnd,  or  misconduct,  in  the 
pnrebaser;  fhiudnlent  negligence  or 
misconduct  in  any  other  person  con- 
nected with  the  sale ;  or  surprise  or 
misapprehension,  created  by  the  con- 
duct of  the  purchaser,  or  of  some 
person  interei^  in  the  sale,  or  of  the 
offloer  who  coadiicta  the  sala         ib 


4.  Infant  owners  will  be  relieved,  by  a 
resale,  where  their  property  ha!s  been 
sacrificed  at  the  sale,  through  the  mis- 
apprehension or  negligence  of  their 
natural  or  statutory  guardians,  on 
condition  that  a  full  indemnity  is  of- 
fered to  the  puixihaser.  ib 

5.  Whenever,  in  a  suit  or  proceeding  in 
the  snpreme  court,  the  fkct  appears, 
that  tlie  rights  of  infant  parties  have 
been  invaded,  or  are  in  danger  of  being 
pr^udiced,  the  court  ought,  without 
waiting  to  be  specially  invoked  to  do 
so,  to  exercise  its  protective  jurisdic- 
tion in  behalf  of  sudi  infant  parties,  ib 

G.  Although  no  application  for  a  resale 
IS  made  in  behalf  of  infants,  yet  such 
an  order  may  be  made  on  the  court's 
own  motion,  in  its  capacity  of  univer- 
sal guardian  to  all  infants,  and  by 
virtue  of  its  obligation  to  exereise  a 
general  superintendence  and  protect- 
ive jurisdiction  over  their  persons  and 
property.  ib 


JURISDICTION. 

1.  An  application  was  made,  to  the  sur- 
rogate, by  W.  executor,  and  others 
legatees  of  W.  P.,  to  prove  his  wiU. 
0.  P.  contested  its  validity,  and  the 
surrogate  refused  to  admit  it  to  pro- 
bate. The  applicants  appealed  to  the 
supreme  court,  and  that  court  re- 
versed the  decision  of  the  surrogate, 
directed  the  will  to  be  admitted  to 
probate,  and  ordered  the  costs  of  0.  P. 
to  be  paid  out  of  the  estate.  These 
costs  were  paid.  Subsequently  0.  P. 
appealed  from  the  decision  of  the 
supreme  court  to  the  court  of  appeals. 
That  court  reversed  the  decision  of 
the  supreme  court,  and  awarded  a 
new  trial,  ^ih  costs  to  abide  the 
event.  The  supreme  court  directed 
an  issue  to  be  formed,  for  the  trial  of 
the  quesUctti  of  fact  in  refbrenoe  to 
the  proof  of  the  will .  A  trial  was  ao- 
cordingly  had,  before  a  jury,  and  the 
decision  was  in  flivor  of  the  validity 
of  the  will.  This  decision  being  cer- 
tified to  the  surrogate,  the  will  was 
admitted  to  probate.  The  executor 
and  legatees  then  applied  to  the  su- 
preme court  for  costs  of  the  appeals, 
and  of  the  feigned  issue ;  and  for  an 
order  that  0.  P.  repay  the  sum  paid 
him  for  costs,  in  pursuance  of  the  or- 
der of  the  supreme  court  which  was 
rareraed.    HM  that  the  snprame 
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eonrt  had  not  lost  its  control  over  the 
CHse,  bnt  that  it  still  had  the  power 
to  impose  upon  the  contestant  the 
payment  of  the  costs  of  the  feigned 
issue.  He  was  accordingly  directed 
to  pay  those  costs,  and  to  refund  to 
the  executor  the  costs  of  the  appeal  to 
this  court  from  the  surrogate,  which 
had  been  paid  by  the  executor. 
WkUbeek  v.  Patterson,  88 

2.  But  it  was  further  held,  that  this 
court  had  no  control  over  the  costs  in 
the  court  of  appeals,  or  power  to  direct 
the  payment  thfjreof  by  the  contest- 
ant ib 

8.  Where  an  appeal  is  taken,  to  the  su- 
preme court,  fVom  a  Judgment  of  a 
county  court,  on  the  ground  that  the 
latter  court  had  no  Jurisdiction  of  the 
subject  matter  for  which  the  action 
was  brought,  the  supreme  court  has 
jurisdiction  to  reyerse  the  Judgment 
and  to  award  to  the  appellant  his 
costs  m  that  court  GormXy  y, Mc- 
intosh, 271 

4.  But  where  the  want  of  jurisdiction  is 
apparent  on  the  fkoe  of  the  summons 
and  complaint,  the  county  court 
should  dismiss  the  suit  without  costs. 
And  in  such  cases  the  appellant  can> 
not  recover  costs  in  the  supreme 
court,  fbr  the  proceedings  in  the 
eoun^  court  ib 

6.  Where  the  want  of  Jurisdiction  does 
not  appear  upon  the  fkce  of  the  pro- 
ceedings, but  is  presented  by  plea  or 
demurrer,  the  court  has  jurisdiction 
to  pass  upon  and  determine  the  ques- 
tion presented;  and  in  such  a  case 
the  party  prerailing  is  entitled  to 

ib 


6.  Where  an  action  was  originally  com- 
menced in  a  Justice's  court,  and  the 
defendant  put  in  a  plea  of  title  there, 
and  gave  the  undertaking  required 
by  sec  66  of  the  code ;  whereupon 
the  action  before  the  Justice  was  dis- 
continued, and  a  new  action  for  the 
same  cause  was  commenced  in  the 
county  court,  by  a  summons  and  com- 
plaint in  the  usual  form,  and  the  de- 
fendant appeared  and  put  in  an  answer 
den3ring  the  material  matters  stated  in 
the  complaint ;  Held,  that  the  appear 
anoe  of  the  defendant  and  putting  in 
an  answer  by  him  without  objecting 
that  the  Jurisdiction  of  the  county 
oovidid  not  appear  fbom  the  summons 


and  complaint,  was  to  be  deemed  a 
waiver  of  that  objection,  and  an  ad- 
mission that  the  case  was  within  the 
jurisdiction  of  the  court  The  Clyde 
and  JRose  Plank  Road  Co.  v.  Parker^ 

328 

7.  Heldaieo,  that  the  rule  that  the  Ju- 
risdiction of  an  inferior  court  must 
appear  upon  the  record,  does  not 
necessarily  require  that  it  be  set  out  in 
the  complaint  apd  summons  in  such  a 
case.  ib 

8.  If  the  plaintiff,  on  recovering  at  the 
circuit,  in  an  action  thus  commenced, 
makes  up  a  judorment  roU,  contain- 
ing an  the  papers  and  procee^nga 
fVom  the  commencement  of  the  suit 
before  the  justice  to  the  final  Judg- 
ment in  the  county  court,  as  he  ia 
entitled  to  do,  under  the  281st  sec- 
tion of  the  code,  the  record  win 
show  the  jurisdiction  of  the  ooanty 
court,  upon  its  feoe.  A 

9.  Hence,  a  summons  and  complaint  in 
the  ordinary  form,  without  any  re- 
citals or  averments  conferring  or 
showing  jurisdiction,  are  a  sufficient 
compliance  with  the  statute,  aiKl  the 
jurisdictional  fkcts  aliunde  can  prop- 
erly be  proved  on  the  trial,  or  pre- 
sented to  the  court  with,  or  as  a  part 
of,  the  pleadings,  like  an  oflbr  under 
section  868  of  the  code.  ib 

10.  Although  consent  cannot  confer  Jui- 
risdiction,  yet  where  the  court  has 
Jurisdiction  of  the  subject  matter, 
consent  will  dispense  with  redtals  or 
statements  in  the  pleadings  in  mere 
matters  of  form.  Qt 

11.  The  supreme  court,  at  special  term, 
has  no  power,  under  the  act  of  April 
17, 1864,  for  widening  FulUm  street, 
in  Brooklyn,  to  make  an  order  au- 
thorising the  common  council  to  dia- 
oontinue.  proceedings  fbr  widening 
such  street  The  People exrd.  FSsk 
V.  7%e  Common  Council  of  Brook- 
lyn, 404 

See  OaianuN  and  Ward,  8,  6,  7. 


JUBTICES'  COURTS. 

1.  In  an  action  brought  before  a  justloe 
of  the  peace,  the  complaint  alleged 
that  the  defendant  made  an  assault 
upon  the  horse  of  the  plaintiff,  while 
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wid  hone  was  attached  to  a  buggy 
wagon,  "  and  whUe  plainiiff  tffos  in 
iavi  wagon,  by  willfdUy  and  mali- 
dously  striking,  whipping,  beating 
and  pounding  said  horse  with  a  whip 
and  hoe;  and  greatly  injured,  hurt 
and  damaged  said  horse,  and  caused 
said  horse  to  rear  up,  Jump  and  run, 
vhUe  said  plaintiff  was  in  said  bug- 
gy iffogon^  causing  said  horse  to  be 
greaCIy  fVightened,  to  plaintiff's  dam- 
age li^lOO."  ^02(2  that  the  action  was 
not  one  for  an  assault  and  battery, 
upon  the  complaint  as  put  in;  but 
that  it  was  proper  for  the  Justice  to 
permit  the  plaintiff  to  amend  the  com- 
plaint by  striking  out  the  allegations 
relative  to  the  plaintiff's  being  in  the 
wagon,  at  the  time  of  the  occurrence ; 
and  that  after  such  amendment  the 
action  was  dearly  an  action  for  injur- 
ing property ;  which  the  Justice  had 
Jurisdiction  to  try.  Btdl  v.  CoUon,  94 

2.  Service  of  notice  of  the  intended  ex- 
amination of  an  assignor,  as  a  wit- 
ness, in  a  Justice's  court,  cannot  be 
made  upon  the  attorney  of  the  oppo- 
site party,  before  such  party  has  ap- 
peared, and  before  issue  has  been 
joined,  in  the  action.  BidUtr  v.  T%e 
New  York  a^d  Prie  Bail  Road  Co. 

110 

3.  Whether  flemoe  of  a  notice  of  that 
character,  upon  the  attorney  of  a 
party,  is  good  in  any  case  1    Quare, 

ih 

4.  Whetie,  on  a  trial  before  a  Justice, 
there  is  evidence  on  both  sides,  the 
judgment  of  the  justice  cannot  be  re- 
versed by  the  county  court,  although 
the  verdict  of  the  Jury  was  against 
the  weight  of  evidence.  And  if,  in 
euch  a  case,  the  county  court  reverses 
the  Judgment  of  the  Justice,  its  judg- 
ment of  reversal  will  be  reversed  by 
the  supreme  court.  Rogers  v.  Ack- 
ermoii,  184 

5.  A  Justice  of  the  peace  has  authority 
to  allow  a  constable  to  amend  his  re- 
turn to  a  summons.  And  the  reAisal 
of  the  defendant  to  appear,  will  not 
deprive  the  justice  of  this  right  Perry 
V.  7V»e»,  137 

6.  The  power  of  amendment  does  not 
depend  upon  the  appearance  of  the 
defendant  in  the  suit.  %b 

7.  Whether  a  service  upon  the  defend- 
ant of  a  copy  of  the  indorsement  on 
the  sommoosisxieeessai^  1  (^lutre,  ib 


8.  Where  the  evidence,  on  a  trial  before 
a  justice  of  the  peace,  is  not  undis- 
puted and  not  entirely  frm  fW>m 
doubt,  the  county  court,  on  appeal, 
ought  not  to  reverse  the  judgment  of 
the  justice,  even  if  it  should  be  con- 
ceded that  it  was  agiunst  the  weight 
of  evidence.  Bighw  v.  Sanders,  147 

9.  The  rule  is,  that  it  is  only  where  the 
fects  are  undisputed,  or  the  evidence 
is  not  conflicting  and  is  free  fVom  rear 
sonable  doubt,  that  the  judgment  of 
the  Justice  can  be  set  aside  upon  the 
ground  that  such  judgment,  or  the 
verdict  of  the  Jury  on  which  it  is 
founded,  is  against  evidence.  Uf 

10.  The  words  "  errors  of  fact"  in  the 
866th  section  of  the  code,  do  not  re- 
fer to  an  erroneous  finding  of  the 
court  or  jury  upon  the  evidence,  but 
to  those  errors  of  fact  which  do  not 
appear  from  the  record  or  evidence, 
such  as  inflincy,  coverture,  &c.  of 
some  of  the  parties.  ib 

11.  A  reply  not  being  admissible,  injus- 
tices' courts,  the  allegation  of  new 
matter,  in  an  answer,  must  in  all  ca- 
ces  necessarily  be  deemed  controveri- 
ted  by  the  plaintiff;  and  it  is  compe- 
tent for  him  to  countervail  it  by  evi- 
dence either  in  direct  denial,  or  of 
new  matter  by  way  of  avoidance. 
Hodges,  V.  Hunt,  160 

12.  Therefore,  where,  in  an  action  com- 
menced in  a  Justice's  court,  the  de- 
fendant puts  in  an  answer  setting  up 
the  defense  of  inlkncy,  Uie  plaintiff 
may,  without  replying,  or  amending 
his  complaint,  prove  the  making  of  a 
new  promise  by  the  defendant,  after 
he  became  21  years  old.  ib 

13.  There  is  no  particular  mode  hy 
which  counts  or  causes  of  action  are 
to  be  separated  and  distinguished 
fVom  each  other,  in  a  complaint  in  a 
justice's  court.  Any  mode  which 
apprises  the  defendant  of  what  is  in- 
tended is  sufSdent.  HctU  v.  Mc- 
Kechnie,  244 

14.  Where  a  complaint,  in  a  Justice's 
court,  purported  to  contain  four  sev- 
eral counts,  or  to  state  four  distinct 
causes  of  action  separately,  it  being 
averred  in  the  first  count  ti^at  the  de- 
fendant was  indebted  to  the  plaintifis 
as  overseers  of  the  poor  in  the  sum  of 
$26,  whereby  an  action  had  aoemed 


696 


IKDEX. 


to  them  as  snch  ovoraeera,  according 
to  the  statute,  specifying  the  title  and 
two  of  the  sections,  which  sections  im- 
pose a  penalty  of  $26  for  selling  strong 
or  spirituous  liquors  or  wines,  in  small 
quantities  without  a  license,  to  be  ro- 
coveixxl  by  an  action  in  the  name  of 
the  oyerseers  of  the  poor ;  and  each 
of  the  sutjHcquent  counts  stated  a  fur- 
ther indebtedness  in  a  like  sum,  and 
was  otherwise  in  form  similar  to  the 
first;  HM,  that  the  complaint  was 
sufficient,  in  substance.  ib 

16.  If  adefendanti  in  a  Justice's  court, 
designs  to  raise  the  objections  that 
the  complaint  is  not  sufficiently  ez- 

.  plicit,  or  that  it  does  not  contain  a 
cause  of  action,  he  should  raise  them 
by  demurrer.  The  objection  of  in- 
definiteness  and  uncertainty  will  be 
waived  by  not  thus  making  it.  And 
so,  it  seemSf  in  respect  to  the  objec- 
tion that  a  cause  of  action  is  not  sta- 
ted, ib 

16.  Where  the  parties  go  to  trial  upon 
a  complaint,  however  defective,  with- 
out objection  on  account  of  the  de- 
fects, if  the  plaintiff  proves  a  good 
cause  of  action,  a  Judgment  in  his 
iiivor  will  be  good.  i6 

17.  An  action  brought  in  a  Justice's 
court,  against  an  attorney,  to  recover 
back  money  which  it  is  claimed  that 
he  has  taken  from  the  plaintiff  by 
charging:  illegal  fbes  in  bills  of  costs 
collected  of  him,  is  not  to  be  regarded 
as  an  action  of  assumpsit  ba^  up- 
on an  implied  promise.  Waters  v. 
Whtttemorej  693 

18.  It  therefore  is  not  an  action  for 
money  due  upon  a  contract,  express 
or  implied,  within  the  meaning  of  the 
first  section  of  the  act  of  April  26, 
1881,  and  consequently  the  provision 

.  of  the  act  abolishing  imprisonment  for 
debt  arising  upon  contract  docs  not 
apply  to  the  case,  and  a  Justice  of  the 
peace  has  no  jurisdiction  to  issue  a 
short  summons,  against  a  defendant 
residing  out  of  the  county.  ib 

19.  But  if  such  an  action  were  to  be  re- 
garded as  based  upon  an  impH^ 
promise,  it  is  exempted  fVom  the  ope- 
ration of  the  provisions  of  the  act  of 
April  26,  1881,  allowing  a  short  si)m- 
mons,  by  the  2d  and  SOth  sections  of 
that  act,  on  the  ground  that  an  attor- 
ney is  SipuiUe  officer^  and  that  it  is 


official  misconduct  in  him  to  charge 
and  receive  more  fbes  Ibr  any  service 
than  the  statute  allows.  ib 

20.  A  short  summons  cannot  be  lasned, 
in  any  case,  against  a  defendant  who 
is  a  non-resident  of  the  county,  ex- 
cept when  the  plaintiff's  demand 
arises  on  contract,  express  or  implied. 

ib 

21.  Where  a  deftodant,  on  a  trial  before 
a  justice,  omits  to  raise  the  objection 
that  there  is  a  lack  of  the  efldence 
neoeasaiy  to  sustain  the  plaintiff's 
case,  and  it  is  assumed  on  such  trial, 
that  the  proof  is  complete,  this  court, 
on  appeal,  will  hold  that  it  was  soffi- 
dent    Smith  y.  HiU,  666 

See  Excise  Law,  1. 


LANDLOEB  AND  TENANT. 

1.  Where  a  fkrm  is  let  on  shares,  fbr 
cultivation,  and  wheat  is  raised  there- 
on, by  the  tenant,  the  straw  is  a  part 
of  the  crop,  and  belongs  to  the  owners 
thereof;  unless  there  is  some  stipu- 
lation or  custom  to  the  contnuy. 
F\fbe$Y,  ShaUuck,  668 

2.  It  does  not  necessarily  belong  to  the 
fkrm,  nor  is  there  any  general  usage 
requiring  it  to  be  used,  as  manure, 
upon  the  land  where  it  grew.         ib 


LEASE. 

1.  A  lease  of  agricultural  lands  fbr  12 
years,  with  a  covenant  of  renewal  fbr 
12  years  longer  if  the  lessor  shall  live, 
and  a  farther  covenant  to  continue 
the  renewals  every  12  years  so  long 
as  the  lessor  shall'live,  is  good  fbr  the 
first  12  years,  but  the  covenants  for 
renewal  are  void  as  being  in  contra- 
vention of  section  14  of  article  1  of 
the  constitution.    Hart  y.  Hdrt^  606 

2.  The  covenant  fbr  renewal,  being  an 
independent  covenant,  may  fldi  with- 
out impairing  the  grant  for  the  first 
12  years.  ib 

8.  A  lease  fVom  father  to  son,  of  real  es- 
tate, for  a  term  of  years,  with  a  cove- 
nant on  the  part  of  the  leasee  to 
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sapport  the  knor,  dnring  his  life,  is 
no  evidence  of  a  settlement  of  ac- 
counts between  the  parties,  so  as  to 
bar  a  set-off  by  the  son,  in  an  action 
by  the  &ther,  upon  the  covenants  in 
the  lease.  ib 


LICENSE. 

1.  A  pennission  by  parol,  from  the  owner 
of  land,  to  another  to  take  gravel 
therefrom,  is  sufficient  to  protect  such 
person  fh>m  liability ;  a  parol  license 
to  enter  upon  land  and  remove  a  part 
of  the  soil,  being  a  complete  justifica- 
tion of  acts  done  under  it.  Syron  v. 
BtakeniaJij  836 

2.  Where,  in  an  action  ibr  gravel  sold 
and  delivered  to  the  defendant,  it  was 
proved  that  in  1863  and  1854  the 
plaintiff  and  others,  all  acting  under 
the  direction  of  the  defendant,  went 
on  land  in  the  plaintiff's  possession, 
and  took  gravel  (torn  the  same,  and 
put  it  on  the  road ;  that  in  1853,  be- 
fore the  gravel  was  drawn,  the  plain- 
tiff told  the  defendant  he  could  go 
there  and  get  gravel  to  draw  on  the 
road ;  and  it  was  inferrible  fVom  the 
evidence  that  the  defendant  was  over- 
seer of  highways,  and  acting  as  such ; 
Held  that  the  license  was  to  be  con- 
strued as  authorizing  the  taking  of 
the  gravel  without  compensation,  and 
that  such  license  was  not  limited  as 
to  time,  but  continued  until  1854,  or 
would  be  implied,  under  the  circum- 
stances; and  that  consequently  the 
plaintiff  was  not  entitled  to  recover.  iA 


LIMITATIONS,  STATUTE  OP. 

%,  Where  the  makers  of  a  promissory 
note,  within  six  years  before  suit  is 
brought  thereon,  and  before  a  suit  is 
barred  by  the  statute  of  limitations, 
assign  their  property  to  trustees,  in 
trust  for  the  benefit  of  creditors,  and 
direct  them  to  pay  such  note,  among 
others,  in  AiU  if  there  shall  be  suffi- 
cient property,  and  if  not,  then  to  pay  a 
ratable  dividend  upon  it,  with  other 
debts,  and  the  assignees,  in  pursuance 
of  such  direction,  make  a  dividend  of 
60  per  cent  upon  this  note,  and  pay  the 
amount  to  the  holder,  this  payment 
liill  be  treated  as  the  act  of  the  ma- 
kers themselves,  by  their  agent  duly 
authorized  for  that  purpose,  and  as 

Vol.  XXII.  88 


evidence  of  a  new  promiie  by  them 
to  pay  the  note.    Bargtr  t.  Dwvin^ 

68 

2.  A  payment  made  by  a  part  of  the 
joint  and  several  makers  of  a  promis- 
sory note,  witliin  six  years  before  suit 
is  brought  thereon,  and  before  a  sul^ 
is  barred  by  the  statute  of  limitations, 
will  not  revive  the  debt,  as  to  the 
other  makers.  ib 


LIS  PENDENS. 

1.  A  1x8  pendens  is  constructive  notice 
to  a  purchaser  fit>m  the  defendant, 
and  he,  and  his  interest,  will  be  bound 
by  the  decree  entered  in  the  suit^ 
Harrington  v.  Slade^  161 

2.  Where  the  plaintiff  makes  a  purchaser 
pendente  lite  a  party  to  the  suit,  the 
latter  is  bound  by  the  previous  pro- 
ceedings in  the  suit ;  and  he  comes 
before  the  court  in  the  same  plight 
and  condition  as  the  former  party, 
and  is  bound  by  his  acts,  and  may  be 
subject  to  the  costs  of  the  proceedr 
ings,  from  the  beginnmg.  ib 


M 

MANDAMUS. 

1.  Under  the  provisions  of  the  revised 
statutes  and  the  code  it  is  for  the  at- 
torney general,  and  not  the  supreme 
court,  to  determine  whether,  In  any 
particular  case,  it  is  proper  Uiat  an 
action  to  try  the  right  to  an  office 
shall  be  brought,  or  not  Consequent- 
ly a  mandamus  will  not  lie,  to  com- 
pel the  attorney  general  to  prosecute 
an  action  of  that  nature.  7%tf  People 
ex  rel.  Peabody  v.  The  Attorney 
General^  114 

2.  The  common  council  of  the  city  of 
Brooklyn  adopted  the  following  reso- 
lution :  "  Whereas,  that  part  of  Ful- 
ton street  opposite  the  city  hall  is 
very  narrow,  and  the  present  is  the 
best  opportunity  the  city  may  have 
for  some  time  to  widen  said  street, 
therefore,  resolved,  that  the  matter  of 
widening  said  street  be  referred  to  the 
street  committee.'^  That  committee 
reported  in  &vor  of  the  measure,  and 
recommended  that  an  application 
should  be  made  to  the  legidature  for 
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leftTetomaketheimiiroTement.  Ap- 
pUoation  was  accordingly  made,  and 
an  act  was  passed  by  the  legislature, 
on  the  17th  of  April,  1854,  entitled 
"  An  act  to  widen  Fulton  street,  be- 
tween Red  Hook  Lane  and  Court 
street,  in  the  city  of  Brooklyn,"  and 
providini?  that  "Fulton  street,  be- 
tween Red  Hook  Lane  and  Court 
street,  is  hereby  widened  as  follows." 
The  second  section  provides  that  the 
common  council  may  apply  to  the 
county  court,  or  to  the  supreme  court, 
at  a  special  term,  for  the  appointment 
of  commissioners  of  estimate  and  as- 
sessment, &c.  Subsequently  the  com- 
mon council  adopted  a  resolution 
directing  the  city  counsel  forthwith, 
upon  the  receipt  of  *^  the  wt*  widen- 
ing Fulton  street,"  to  take  the  neces- 
saiy  and  legal  measures  io  ectrry  otU 
the  promsions  of  the  la/w  for  that 
purpose.  The  city  counsel  accord- 
ingly applied  to  the  county  court  for, 
and'  procured  the  appointment  of, 
three  commissioners  of  estimate  and 
assessment.  Held^  that  the  statute 
was  peremptory  upon  the  conmion 
council  to  pursue  the  designed  im- 
provement to  its  consummation;  and 
that  upon  the  refhsal  of  the  common 
council  to  proceed  with  such  im- 
provement, A  mandamus  would  lie. 
The  Peopie  ex  rel.  Pisk  v.  Common 
Councd  of  Brooklyn^  404 

8.  Held  further t  that  the  provision  in 
the  2d  section  of  the  statute,  that  the 
common  council  "  may"  cause  appli- 
cation to  be  made  for  the  appoint- 
ment  of  commissioners,  did  not  leave 
it  optional  with  the  common  council 
whether  to  proceed  or  not,  nor  indi- 
cate that  the  project  had  not  been 
conclusively  adopted,  and  its  comple- 
tion peremptorily  ordered,  by  the  leg- 
islature. 1^ 

4.  Where  the  clerk  of  the  marine  court 
in  the  city  of  New  Tork  revises  to 
issue  an  execution,  when  it  is  his  du- 
ty to  issue  it,  a  performance  of  that  du- 
ty may  be  compelled  by  a  mandamus 
issuing  out  of  the  supreme  court 
Whiting,  J. ,  dissented.  The  People 
ex  rel  Deibenetti  v.  Gale,  602 


MARINE  COURT. 
See  Appeal. 


MARRIED  WOMEN. 

See  Husband  and  Wipe. 

MORTGAGE. 

1.  On  the  10th  of  September,  1860,  B. 
executed  a  mortgage  to  C.  to  secure 
the  payment  of  $4500  and  interest,  on 
four  blocks  of  land  in  the  village  of 
Yonkers,  bounded  and  describnl  by 
the  outer  limits  of  the  whole  together, 
and  also  as  lots  1,  2,  83,  84.  This 
mortgage  became  due,  according  to 
its  condition,  by  a  defkult  in  the  pay- 
ment of  interest.  On  the  28d  of 
September,  1853,  B.  the  mortgagor, 
and  his  wife,  conveyed  to  G.  B.  l^  deed 
dated  August  80th,  but  not  admowl* 
edged  until  September  22d,  1858, 
four  lots,  Nos.  95,  96,  97  and  98, 
part  of  the  original  lot  No.  88  ix^ 
eluded  and  described  in  the  mortgage 
previously  given  to  C.  By  this  deed 
these  four  lots  were  to  be  subject  to 
S640  of  the  C.  mortgage.  This  deed, 
though  actually  delivered  about  the 
time  of  its  acknowledgment,  was  not 
recorded  until  February  27,  1864. 
On  the  25th  of  January,  1854,  B.  and 
wifo  executed  two  mortgages  to  the 
plaintiffs,  both  dated  December  2, 
1858,  and  recorded  January  27, 1864. 
One  of  these  was  given  for  S6000 
upon  the  original  lots  1  and  2,  em- 
bracing 14  of  the  small  lots,  Nos.  81 
to  94  inclusive.  The  other  was  for 
$4000,  and  was  upon  all  of  the  origi- 
nal lots  83  and  84  to  which  B.  then 
hold  title ;  i.  e.  all  of  those  lots  ex- 
cept the  subdivision  lots  Nos.  96,  96, 
97  and  98,  which  had  been  sold  and 
conveyed  to  G.  B.    In  March,  1864, 

B.  and  wifo  executed  a  mortgage  to 
McE.  for  $2000,  upon  these  lots  Noa. 
96,  96,  97  and  98,  and  also  upon  an- 
other lot  The  plaintiffli  took  an  as- 
signment of  B.'s  first  mortgage  to 

C,  and  brought  a  suit  for  the  fore- 
closure of  aU  three  of  the  mortgages 
executed  by  B.  The  amount  due  on 
these  mortgages  not  being  disputed, 
the  only  question  was  as  to  the  order 
in  whidi  the  various  lots  should  be 
sold,  or  their  proceeds  applied  to  sat- 
isfy the  incumbrances.  Held,  1.  That 
the  plaintiffi)  became  purchasers  of 
an  equitable  interest  in  all  the  resi- 
due of  the  lands  mortgaged  by  B.  toC, 
including  lots  96,  96,  97  and  98,  and 
as  to  that  interest,  viz :  the  right  to 
have  th^  first  mortgage  charged  on 
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those  lots,  thai  the  conveyance  to  G.  B . 
was  void  because  it  was  not  recorded. 
2.  That  the  mortgagee  G.  and  his  sub- 
sequent grantees,  or  persons  standing 
in  that  relation — as  G.  B.  and  his 
mortgagee  McK. — were  entitled  to 
the  benefit  of  any  probable  or  pos- 
sible surplus  after  applying  the  pro- 
ceeds of  that  portion  d  lots  95,  96, 
97  and  98  included  in  the  mortgages 
to  the  plaintiffs,  to  satisfy  those  mort- 
gages. T%tf  La  Farge  Fire  Ins. 
Co.  V.  Belli  64 

2.  The  decree  therefore  provided  for  the 
sale,  first,  of  the  land  embraced  in  the 
mortgage  fVom  B.  to  C,  except  the 
lots  95,  96,  97  and  98,  and  for  the 
sale  of  this  in  two  separate  divisions, 
according  to  the  two  second  mort- 
gages held  by  Uie  plaintiffs.  After 
reserving  the  amount  of  these  two 
second  mortgages,  each  out  of  the 
proceeds  of  its  own  parcel  of  these 
lands,  the  residue  was  directed  to  be 
applied  to  the  satisfaction  of  the 
original  G.  mortgage.  And  if  the 
residue  of  such  proceeds,  after  de- 
ducting the  amount  of  the  second 
mortgages,  should  not  be  enough  for 
that  purpose^  then,  and  before  apply- 
ing the  amount  reserved  for  the  two 
second  mortgages,  the  lots  Nos.  95, 
96,  97  and  68,  were  ordered  next  to  be 
sold  and  the  proceeds  applied,  and 
then  the  proceeds  of  the  other  par- 
cels retained  were  to  be  applied  rata- 
bly, to  satisfy  the  C.  mortgage.  If 
any  thing  should  remain,  after  this 
was  paid,  each  parcel  was  to  be  charg- 
ed with  its  own  mortgage.  And  if 
there  should  be  a  surplus,  ailer  satis- 
fying the  three  mortgages  held  by 
the  plaintiffs,  in  the  oMer  and  man- 
ner of  applying  the  proceeds  of  the 
various  parcels,  as  before  directed,  it 
was  ordered  to  be  brought  mto  court 
fbr  a  proper  distribution.  ib 

8.  The  right  which  a  grantee  with 
warranty  of  a  portion  of  mortgaged 
premises  has,  to  have  the  mortgage 
satisfied  first  out  of  the  part  remain- 
ing unsold,  is  an  equitable  and  not  a 
legal  right ;  and  therefore,  any  rights 
which  the  holder  of  the  first  mortgage 
on  the  whole  premises  may  have,  are 
not  affected,  nor  are  any  obligations 
imposed  on  him,  unless  he  has  notice 
of  the  subsequent  partial  alienation.  f& 

4.  The  holder  of  the  first  mortgage  has 
two  f\inds  for  the  payment  of  his  debt 
—the  portion  of  the  mortgaged  prem- 


ises sold  and  convey^ed>  ^^  ^^  i^' 
due  remaining  in  Uie  mortgagor^to 
either  of  whidi  he  may  resort.       ib 

bs  The  mortgagor  having  aliened  a  part, 
covenanting  to  protect  his  grantee 
against  the  mortgage,  the  grantee 
becomes  a  surety  for  the  mortgage, 
as  to  the  portion  of  the  premises  con- 
veyed to  him.  He  has  a  right,  there- 
fore, as  against  the  mortgagee,  to  in- 
sist that  he  shall  not  deal  with  the 
lands  not  aliened,  which  are  by  the 
covenant  of  the  mortgagor  with  him 
the  primary  fund  for  the  payment  of 
the  debt,  so  as  to  increase  his  own 
liability,  or  diminish  that  fhnd ;  pro- 
vided, however,  the  mortgagee  have 
notice  of  the  facts  out  of  which  these 
equities  arise.  t5 

6.  An  insurance  company,  taking  mort- 
gages subseqent  in  date  to  an  unre- 
corded deed  of  the  same  premises 
embraced  in  the  mortgages,  will  not 
be  charged  with  constructive  notice  of 
such  deed,  by  the  fact  that  the  grant- 
or and  mortgagor  was,  at  the  date  of 
the  deed,  and  at  the  time  of  executmg 
the  mortgages,  a  director  in  the  in- 
surance company.  ib 

7.  At  common  law,  a  mortgage,  being 
under  seal,  imported  a  consideration, 
and  proof  of  a  fkilure,  or  want,  of 
consideration  was  not  admissible  to 
impeach  it     CaXkins  v.  Long^      97 

8.  This  rule  of  the  common  law  has  not 
been  so  fiir  altered  by  the  statute  al- 
lowing a  party  bound  by  an  instru- 
ment under  seal  to  set  up  a  want  of 
consideration  at  law,  (2  R.  S,  406, 
^  77,)  as  to  enable  a  mortgagor  to  ap- 
ply to  a  court  of  equity  to  cancel  the 
mortgage,  upon  the  ground  of  a  want, 
or  a  Siiluro,  of  consideration.         ib 

9.  The  language  of  the  statute  seems  to 
confine  Sie  change  or  modification  of 
the  common  law  to  cases  where  an 
action  is  brought  upon  the  instru- 
ment itself,  or  where  the  instrument 

-  is  made  the  foundation  of  a  set-oflt  ib 

10.  A  trust  created  by  a  husband,  fbr 
the  support  and  maintenance  of  bis 
wife  who  has  left  him  in  consequence 
of  alleged  ill  treatment,  and  is  living 
separate  and  apart  ftom  him,  is  a 
valid  trust,  and  will  uphold  a  mort- 
gage given  by  the  husband,  to  a  trus- 
tee, to  secure  the  payment  of  a  speci- 
fied sum  annually  for  the  wifb's  sup- 
port, ib 
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leave  to  make  the  !in|iroTement.  Ap- 
plioatioa  was  aooordinjriy  made,  and 
an  act  was  passed  by  the  legislature, 
on  the  17th  of  April,  1864,  entitled 
**  An  act  to  widen  Fnlton  street,  be- 
tween Red  Hook  Lane  and  Court 
street,  in  the  city  of  Brooklyn,"  and 
providini?  that  "Pulton  street,  be- 
tween Red  Hook  Lane  and  Court 
street,  is  hereby  widened  as  follows." 
The  second  section  proyides  that  the 
common  council  fnay  apply  to  the 
county  court,  or  to  the  supreme  court, 
at  a  special  term,  fbr  the  appointment 
of  commissioners  of  estimate  and  as- 
sessment, &c.  Subsequently  the  com' 
mon  council  adopted  a  resolution 
directing  the  city  counsel  forthwith, 
upon  the  receipt  of  '^  the  tLCt^vfiden- 
ing  Fulton  street,"  to  take  the  neces- 
saiy  and  legal  measures  io  carry  out 
the  pro9ision»  of  the  law  for  that 
pttrpose.  The  city  counsel  accord- 
ingly applied  to  the  county  court  for, 
and  procured  the  appointment  of, 
three  commissioners  of  estimate  and 
asaessment  Held,  that  the  statute 
was  peremptory  upon  the  common 
council  to  pursue  the  designed  im- 
provement to  itB  ccmsummation ;  and 
that  upon  the  refusal  of  the  common 
council  to  proceed  with  such  im- 
provement, a  mandamus  would  li& 
77^  People  ex  rel.  FHsk  ▼.  Common 
Council  of  Brooklyn^  404 

8.  Held  further t  that  the  provision  in 
the  2d  section  of  the  statute,  that  the 
common  council  "  may"  cause  appli- 
cation to  be  made  for  the  appoint- 
ment of  commissioners,  did  not  leave 
it  optional  with  the  common  council 
whether  to  proceed  or  not,  nor  indi- 
cate that  the  project  had  not  been 
conclusively  adopted,  and  its  comple- 
tion peremptorily  ordered,  by  the  leg- 
islature. 1^ 

4.  Where  the  clerk  of  the  marine  court 
in  the  city  of  New  York  reflises  to 
issue  an  execution,  when  it  is  his  du- 
ty to  issue  it,  a  performance  of  that  du- 
ty may  be  compelled  by  a  mandamus 
issuing  out  of  the  supreme  court. 
Whiting,  J.,  dissented.  7%e  People 
ex  ret.  DebeneUi  v.  GFoZe,  502 


MARINE  COURT. 
iSm  Appeal. 


MARRIED  WOMEN. 

See  jSusBABTD  ano  Wife. 

MORTGAGE. 

.  On  the  10th  of  September,  1850,  B. 
executed  a  mortgage  to  C.  to  secore 
the  payment  of  $4500  and  interest,  on 
four  blocks  of  huxl  in  the  village  of 
Yonkers,  bounded  and  describ^l  by 
the  outer  limits  of  the  whole  together, 
and  also  as  lots  1,  2,  83,  34.  This 
mortgage  became  due,  according  to 
its  condition,  by  a  defkult  in  the  pay- 
ment of  interest.  On  the  2dd  of 
September,  1853,  B.  the  mortgagor, 
and  his  wife,  conveyed  to  G.  B.  by  deed 
dated  August  80th,  but  not  ackmowl* 
edged  until  September  22d,  1853, 
four  lots,  Nos.  95,  96,  97  and  98, 
part  of  the  original  lot  No.  83  in- 
cluded and  described  in  the  mortgage 
previously  given  to  C.  By  this  deed 
these  four  lots  were  to  be  subject  to 
8640  of  the  C.  mortgage.  This  deed, 
though  actually  delivered  about  the 
time  of  its  acknowledgment,  was  not 
recorded  until  February  27,  1854. 
On  the  25th  of  January,  1854,  B.  and 
wife  executed  two  mortgages  to  Uie 
plaintiffs,  both  dated  December  2, 
1853,  and  recorded  January  27, 1854. 
One  of  these  was  given  for  8600O 
upon  the  original  lots  1  and  2,  em- 
bracing 14  of  the  small  lots,  Nos.  81 
to  94  mclusive.  The  other  was  for 
S4000,  and  was  upon  all  of  the  origi- 
nal lots  33  and  34  to  which  B.  thea 
held  title;  i.  e.  all  of  those  lota  ex- 
cept the  subdivision  lots  Nos.  95,  96, 
97  and  98,  which  had  been  sold  and 
conveyed  to  G.  B.    In  March,  1854, 

B.  and  wifo  executed  a  mortgage  to 
McE.  for  S2000,  upon  these  lots  Noa. 
95,  96,  97  and  98,  and  also  upon  an- 
other lot  The  plainUfib  took  an  as- 
signment of  B.'s  first  mortgage  to 

C,  and  brought  a  suit  for  the  fore- 
closure of  all  three  of  the  mortg[agea 
executed  by  B.  The  amount  duo  on 
these  mortgages  not  being  disputed, 
the  only  question  was  as  to  the  order 
in  whidi  the  various  lots  should  be 
sold,  or  their  proceeds  applied  to  sat- 
isfy the  incumbrances.  HM^  1.  That 
the  plaintiffs  became  purchasers  of 
an  equitable  interest  in  all  the  resi- 
due of  the  lands  mortgaged  by  B.  toC, 
including  lots  95,  96,  97  and  98,  and 
as  to  that  interest,  viz :  the  right  to 
have  the  first  mortgage  chai^ged  on 
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thofle  lots,  thai  the  conveyance  toG.  B. 
was  void  because  it  was  not  recorded. 
2.  That  the  mortgagee  G.  and  his  sub- 
sequent grantees,  or  persons  standing 
in  that  relation — as  G.  B.  and  his 
mortgagee  McK. — were  entitled  to 
the  benefit  of  any  probable  or  pos- 
sible surplus  after  applying  the  pro- 
ceeds of  that  portion  of  lots  95,  96, 
97  and  98  included  in  the  mortgages 
to  the  plaintiffs,  to  satisfy  those  mori>- 
gages.  The  La  Farge  Fire  Ins. 
Co.  V.  BeU,  64 

2.  The  decree  therefore  provided  for  the 
sale,  first,  of  the  land  embraced  in  the 
mortgage  f):om  B.  to  C,  except  the 
lots  95,  96,  97  and  98,  and  for  the 
sale  of  this  in  two  separate  divisions, 
according  to  the  two  second  mort- 
gages held  by  the  plaintiffs.  After 
reserving  the  amount  of  these  two 
second  mortgages,  each  out  of  the 
proceeds  of  its  own  parcel  of  these 
lauds,  the  residue  was  directed  to  be 
applied  to  the  satisfaction  of  the 
original  C.  mortgage.  And  if  the 
residue  of  such  proceeds,  after  de- 
ducting the  amount  of  the  second 
mortg^es,  should  not  be  enough  for 
that  purpose^  then,  and  before  apply- 
ing the  amount  reserved  for  the  two 
second  mortgages,  the  lots  Nos.  96, 
96,  97  and  68,  were  ordered  next  to  be 
sold  and  the  proceeds  applied,  and 
then  the  proceeds  of  the  other  par- 
cels retained  were  to  be  applied  rata- 
bly, to  satisfy  the  C«  mortgage.  If 
any  thing  should  remain,  afler  this 
was  paid,  each  parcel  was  to  be  charg- 
ed with  its  own  mortgage.  And  if 
there  should  be  a  surplus,  after  satis- 
fying the  three  mortgages  held  by 
the  plaintiff,  in  the  o^er  and  man- 
ner of  applying  the  proceeds  of  the 
various  parcels,  as  before  (Erected,  it 
was  ordered  to  be  brought  into  court 
for  a  proper  distribution.  ib 

8.  The  right  which  a  grantee  with 
warranty  of  a  portion  of  mortgaged 
premises  has,  to  have  the  mortgage 
satisfied  first  out  of  the  part  remain- 
ing unsold,  is  an  equitable  and  not  a 
legal  right ;  and  therefore,  any  rights 
which  the  holder  of  the  first  mortgage 
on  the  whole  premises  may  have,  are 
not  affected,  nor  are  any  obligations 
imposed  on  him,  unless  he  has  notice 
of  the  subsequent  partial  alienation.  f& 

4.  The  holder  of  the  first  mortgage  has 
two  f\inds  fbr  the  payment  of  his  debt 
— the  portion  of  the  mortgaged  prem- 


ises sold  and  oonveyed,  and  the  red- 
due  remaining  in  Uie  mortgagor — to 
either  of  whidi  he  may  resort.        ib 

6.  The  mortgagor  having  aliened  a  part, 
covenanting  to  protect  his  grantee 
against  the  mortgage,  the  grantee 
becomes  a  surety  for  the  mortgage, 
as  to  the  portion  of  the  premises  con- 
veyed to  him.  He  has  a  right,  there- 
fore, as  against  the  mortgagee,  to  in- 
sist that  he  shall  not  deal  with  the 
lands  not  aliened,  which  are  by  the 
covenant  of  the  mortgagor  with  him 
the  pdmary  fund  for  the  payment  of 
the  debt,  so  as  to  increase  his  own 
liability,  or  diminish  that  f^nd ;  pro- 
vided, however,  the  mortgagee  have 
notioe  of  the  facts  out  of  which  these 
equities  arise.  t5 

6.  An  insurance  company,  taking  mort- 
gages subseqent  in  date  to  an  unre- 
corded deed  of  the  same  premises 
embraced  in  the  mortgages,  will  not 
be  charged  with  constructive  notice  of 
such  deed,  by  the  fkct  that  the  grant- 
or and  mortgagor  was,  at  the  date  of 
the  deed,  and  at  the  time  of  executing 
the  mortgages,  a  director  in  the  in- 
surance company.  ib 

7.  At  common  law,  a  moi-tgage,  being 
under  seal,  imported  a  consideration, 
and  proof  of  a  failure,  or  want,  of 
consideration  was  not  admissible  to 
impeach  it     CcUkins  v.  Long,      97 

8.  This  rule  of  the  common  law  has  not 
been  so  fiir  altered  by  the  statute  al- 
lowing a  party  bound  by  an  instru- 
ment under  seal  to  set  up  a  want  of 
consideration  at  law,  (2  R.  S.  406, 
(  77,)  as  to  enable  a  mortgagOT  to  ap- 
ply to  a  court  of  equity  to  cancel  the 
mortgage,  upon  the  ground  of  a  want, 
or  a  &ilure,  of  consideration.         ib 

9.  The  language  of  the  statute  seems  to 
confine  Sie  change  or  modification  of 
the  common  law  to  cases  where  an 
action  is  brought  upon  the  instru- 
ment itself,  or  where  the  instrument 

'  is  made  the  foundation  of  a  set-ofiC  ib 

10.  A  trust  created  by  a  husband,  for 
the  support  and  maintenance  of  bis 
wifb  who  has  left  him  in  consequence 
of  alleged  ill  treatment,  and  is  living 
separate  and  apart  fVom  him,  is  a 
valid  trust,  and  will  uphold  a  mort- 
gage given  by  the  husband,  to  a  trus- 
tee, to  secure  the  payment  of  a  speci- 
fied sum  annually  for  the  wife's  sup- 
port. %b 
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11.  Where  such  a  mortgage  is  given  by 
a  husband,  after  a  separation  has  ta^ 
ken  place  for  alleged  ill  usage  of  the 
wife  by  the  husband,  and  upon  a 
daim  of  the  wife,  that  she  is  entitled 
to  have  provision  made  fbr  her  main- 
tenance, in  consequence  of  such  ill 
usage^  the  presumption  is  very  strong 
that  there  were  grounds  upon  which 
to  fbund  such  a  claim..  The  very  flict 
of  reluctantly  giving  a  mortgage,  un- 
der such  circumstances,  affords  a 
strong  presumption  that  there  was  a 
good  consideration  to  uphold  it,  found- 
ed in  the  ill  treatment  of  the  wife  and 
her  consequent  claim  for  separate 
maintenance.  ib 

12.  0.  had  lived  on  unpleasant  terms 
with  M.  his  wife,  and  she  had  quit 
him,  in  consequence  of  alleged  ill 
treatment,  and  refhsed  longer  to  live 
with  him.  C,  in  order  to  secure  to 
his  wifo  a  separate  maintenance,  gave 
to  L.  a  mortgage  for  $1700,  condi- 
tioned to  pay  the  latter  $100  annu- 
ally, so  long  as  M.  should  remain  the 
wife  or  widow  of  C. ;  and  if  default 
should  be  made  in  the  payment  of 
the  said  $100  annually,  then  and  in 
that  case  the  said  sum  of  $1700  should 
be  collected  of  the  mortgagor  by  a 
sale  of  the  mortgaged  premiseB;  and 
for  that  purpose  a  power  of  sale  was 
contained  in  the  mortgage.  Heldj 
that  such  mortgage  was  not  void  upon 
grounds  of  public  policy  as  interfering 
injuriously  with  the  conjugal  rela- 
tions, and  a  complaint,  fll^  by  C, 
the  mortgagor,  praying  that  the 
mortgage  might  be  given  up  and 
canceled,  or  that  L.  should  cancel 
the  same,  and  be  prohibited  ftx>m  col- 
lecting it,  was  dismissed.  tb 

l8.  In  an  action  of  ejectment,  it  appear- 
ed that  in  1818  the  title  to  the  prem- 
'  Ises  in  question  was  In  Peter  Toung ; 
wtio  was  the  common  source  of  title 
of  the  respective  parties.  In  October 
of  that  year,  8.  8.  Munn  recovered  a 
judgment  against  Young  and  A.  Cut- 
ler, which  was  docketed  on  the  24th 
of  October ;  and  in  November  follow- 
ing, John  Mowatt,  Jun.  recovered  a 
judgment  against  the  same  persons, 
which  was  docketed  on  the  12th  of 
that  month.  Executions  were  issued 
on  these  Judgments ;  and  under  that 
issued  upon  the  Munn  Judgment,  the 
premises  were  sold  to  H.  D.  Barto 
the  latter  part  of  December,  1819,  or 
early  in  1820.  Under  the  one  issued 
upon  the  Mowatt  judgment,  the  prem- 


ises were  sold  to  W.  PlatI,  about  the 
same  time.  Peter  Young  was  thm 
in  possession  of  the  premises,  and 
continued  in  possession  until  1860, 
clahning  title  under  a  life  lease  from 
Jacob  J.  and  John  J.  Young.  No 
deed  was  executed  to  Barto,  by  the 
sheriff;  until  April  22, 1868.  Barto 
conveyed  to  Jacob  J.  Young  and  John 
J.  Young,  by  deed  dated  November 
7, 1820,  which  was  recorded  the  17th 
of  the  same  month.  In  the  descrip- 
tion of  the  premises  in  this  deed,  it 
was  stated  that  they  were  purchased 
by  Barto,  at  a  sale  by  the  sheriff;  un- 
der the  Munn  Judgment.  John  J. 
Young  conveyed  to  Andrew  J.  Cut- 
ler and  othere,  by  deed  bearing  date 
May  22,  1847,  proved  June  27, 1849, 
and  recorded  the  8th  of  October  there- 
after. The  defendant  was  in  posses- 
sion of  the  premises  as  tenant  of  An- 
drew J.  Cutler.  A  deed  was  executed 
by  the  sheriff"  to  Piatt,  on  the  sale  to 
him,  dated  Febmaiy  2,  1820,  ac- 
knowledged the  same  day,  and  re- 
corded the  26th  of  February,  1820. 
Piatt  conveyed  the  premises  to  J.  S. 
Beebe,  by  deed  dated  February  21, 
1820;  and  recorded  April  2,  1828. 
Beebe  conveyed  to  A.  Cutler,  by  deed 
dated  February  27,  1828,  and  ac- 
knowledged and  recorded  November 
11,1828.  A.  Cutler  executed  a  mort- 
gage of  the  premises  to  the  N.  Y. 
Li^  Insurance  and  Trust  Co.  dated 
November  29th,  1882,  which  was  re- 
corded on  the  6th  of  December,  1882. 
This  mortgage  was  fbreclosed,  wod 
the  premises  were  all  sold  tinder  the 
Judgment  in  the  foreclosure  suit,  to 
the  mortgagees,  who  took  a  deed  fh>m 
the  sheriff'  dated  the  13th  and  re- 
corded the  14th  of  February,  1852. 
The  Trust  Co.  conveyed  to  E.  Baker, 
by  deed  dated  April  12th,  1862,  ac- 
knowledged the  19th  and  reomded  on 
the  81st  of  the  same  month;  and  the 
plahitifi"  deduced  title  (torn  Baker. 
Held,  1.  That  A.  Cutler,  at  the  time 
of  the  execution  of  the  mortgage  by 
him  to  the  N.  Y.  Lifb  Insurance  and 
Trust  Co.,  having  a  regular  paper 
title  to  the  premises,  diuy  recorded, 
through  the  Judgment  of  Mowatt 
against  Peter  Young,  and  the  records 
not  showing  any  deed  from  the  sher- 
iff on  the  sale  to  Barto,  the  mortga- 
gees were,  under  the  recording  acts, 
entitled  to  a  preference  for  the  mort- 
gage over  the  title  under  the  Muno 
judgment ;  unless  at  the  time  of  tak- 
ing the  mortgage,  they  had  notice  of 
that  title.    2.  That  the  record  of  tba 
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deed  ftom  Barto  to  Jacob  J.  aud  John 
J.  Young,  containing  a  recital  of  the 
■ale  nnder  the  Judgment)  was  not 
Buch  notice.  And  that  there  being 
no  record  of  a  conveyance  to  Barto, 
and  no  evidence  of  notice  that  he 
made  any  claim  to  the  premises,  they 
were  not  required  to  search  for  a 
conveyance  by  him,  and  were  in  no 
way  aflfocted  by  the  record  of  such 
conveyance.  8.  That  Peter  Toung 
being  the  acknowledged  owner  of  the 
premises,  In  fee,  and  his  entire  title 
having  been  sold  and  conveyed  under 
the  Mowatt  judgment,  the  possession 
by  him,  ^reafter,  being  of  the  same 
character  as  before,  without  any  ap- 
parent change,  the  fair  inference,  and 
legal  presumption,  from  his  continued 
possession,  was  that  he  was  in  under 
Piatt,  the  purchaser  and  grantee  of 
the  sheriff,  and  .those  coming  under 
him.  4.  That'  the  mortgage  lien 
must  be  preferred  to  the  title  of  the 

rntees  in  the  deed  from  Barto. 
That  there  was  no  such  adverse 
possession  as  would  avoid  any  of  the 
conveyances  in  the  plaintiff's  chain 
of  titla  That  Peter  Toung,  while  in 
possession,  was  estopped  by  the  sale 
and  conveyance  under  the  Mowatt 
Judgment,  and  by  the  decree  in  the 
foreclosure  suit,  to  which  he  was  a 
party,  fh>m  setting  up  a  title  in  him- 
self; and  that  Henry  and  A.  J.  Cut- 
ler going  into  possession  under  Peter 
Young,  they  were  estopped,  in  like 
manner  with  him,  from  disputing  the 
title  sought  to  be  enforced  by  the 
plaintiff.  6.  That  the  mortgage  hav- 
ing priority,  notice  to  the  mortgagees, 
of  the  hostile  title,  at  the  time  of  the 
sale  under  the  decree  in  the  foreclosure 
suit,  or,  subsequently,  to  any  person 
claiming  under  that  sale,  could  not 
afibct  their  title  under  the  mortgage. 
That  the  protection  which  the  mort- 
gagees might  cliUm,  oould  not  be  im- 
pahred  by  a  subsequent  notice ;  and 
that  it  extended  to  all  persons  claim- 
ing title  through  the  mortgage, 
whether  they  had  notice  at  the  time 
of  the  purchase  or  not  Cook  v. 
TVa/vi$,  888 
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NEGLIGENCE. 

8e$  Action,  8,  4, 

Rail  Boao  Companibs,  8, 9, 12, 18. 


NEW  TRIAL. 
See  Slandbu,  2. 

NEW  YORK  CITY. 

1.  When  the  charter  of  the  city  of  Now 
York,  granted  in  1880,  declared  that 
the  legislative  power  of  the  corpora- 
tion should  be  **  vested  in  aBOard  of 
Aldermen  and  a  Board  of  Assistants,", 
who,  together,  should  form  the  com- 
mon council  of  the  city,  it  must  be 
considered  as  having  adopted,  by  im- 
plication, so  fhr  as  applicable,  the 
universally  recognized  principles  of 
legiaHaitve  bodies,  consisting  of  two 
independent  branches.  Weitnore  v. 
Story,  414 

2.  Hence  a  resolution,  adopted  by  the 
board  of  assistants,  in  one  year,  can- 
not be  concurred  in  by  the  board  of 
aldermen  in  another  year,  so  as  to 
make  it,  without  consulthig  the  exist- 
ing  board  of  assistants,  an  ordinance 
of  the  common  council.  It  must,  as 
in  the  case  ot  unfinished  business  in 
other  legislative  bodies,  be  taken  up 
de  novo.  A 

8.  Acoordmgly  held  that  the  board  of 
aldermen  of  the  year  1868,  could  not 
take  up,  and  pass,  a  resolution  of  the 
board  of  assistants  of  the  year  1852, 
authorizing  the  construction  of  a  rail 
road  in  the  streets  of  the  dty,  and 
give  it  efiect  as  a  law,  without  con- 
sulting the  newly  elected  body.       tb 

4.  Such  a  resolution,  although  passed 
by  a  board  of  aldermen  and  by  a  board 
of  assistants,  is  not  a  resolution  of  the 
eommon  council,  and,  as  a  cons^ 
quence,  was  not  confirmed  by  the  act 
of  the  legislature,  passed  April  4, 1854, 
relative  to  the  oonstmction  of  xail 
roads  in  cities.  ib 

5.  Thatact,  in  excepting  ftom  its  opera- 
tion nil  roads  already  **  constructed 
in  part,"  meant  those  constructed  un- 
der lawfVil  authority,  and  not  such  as 
were  made  under  grants,  licenses, 
resolutions  or  contracts  whldi  had 
never  been  made,  given,  passed  or  en- 
tered into  according  to  the  charter, 
and  which,  therefore,  having  in  judg- 
ment of  law  no  existence,  could  not 
be  confirmed.  t  i 
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learetomaketheimproyement.  Ap- 
plictlion  was  accordinsriy  made,  and 
an  act  was  passed  by  ^e  legislature, 
on  the  17th  of  April,  1864,  entitled 
"  An  act  to  widen  Fnlton  street,  be- 
tween Red  Hook  Lane  and  Conrt 
street,  In  the  city  of  Brooklyn,"  and 
providing?  that  "Fnlton  street,  be- 
tween Red  Hook  Lane  and  Court 
street,  is  hereby  widened  as  follows." 
The  second  section  provides  that  the 
common  council  fnay  apply  to  the 
county  court,  or  to  the  supreme  court, 
at  a  special  term,  fbr  the  appointment 
of  commissioners  of  estimate  and  as- 
sessment, &c.  Subsequently  the  com- 
mon council  adopted  a  resolution 
directing  the  city  counsel  fbrthwith, 
upon  the  receipt  of  '^  the  act'irtcZm- 
ing  Fnlton  street,"  to  take  the  neces- 
sary and  legal  measures  to  carry  out 
the  pnmsiana  of  the  law  for  thai 
purpoee.  The  city  counsel  aoooid- 
ingly  applied  to  the  county  court  fbr, 
and  procured  the  appointment  of, 
three  commissioners  of  estimate  and 
assessment  Held^  that  the  statute 
was  peremptory  upon  the  common 
council  to  pursue  the  designed  im- 
provement to  its  consummation;  and 
that  upon  the  refusal  of  the  common 
council  to  proceed  with  such  im- 
provement, a  morndamus  would  lie. 
The  People  ex  rel.  FUk  v.  Common 
Council  of  Brooklyn^  404 

8.  Held  further,  that  the  provision  in 
the  2d  section  of  the  statute,  that  the 
common  council  "  may"  cause  appli- 
cation to  be  made  ibr  the  appoint* 
ment  of  commissioners,  did  not  leave 
it  optional  with  the  common  council 
whether  to  proceed  or  not,  nor  indi- 
cate that  the  project  had  not  been 
conclusively  adopted,  and  its  comple- 
tion peremptorily  ordered,  by  the  leg- 
islature. %b 

4.  Where  the  clerk  of  the  marine  court 
in  the  city  of  New  York  refuses  to 
issue  an  execution,  when  it  is  his  du- 
ty to  issue  it,  a  performance  of  that  du- 
ty may  be  compelled  by  a  mandamus 
issuing  out  of  the  supreme  court 
Whiting,  J.,  dissented.  The  People 
ez  rel,  Debenetti  v.  Qcie,  502 


MARINE  COURT. 
See  Appeal. 


MARRIED  WOMEN. 
See  Husband  and  Wipe. 

MORTGAGE. 

1.  On  the  10th  of  September,  1860,  B. 
executed  a  mortgage  to  C.  to  secure 
the  payment  of  $4500  and  interest,  on 
four  blocks  of  land  in  the  village  of 
Yonkers,  bounded  and  describ^l  by 
the  outer  limits  of  the  whole  together, 
and  also  as  lots  1,  2,  33,  34.  This 
mortgage  became  due,  according  to 
its  condition,  by  a  de&ult  in  the  pay- 
ment of  interest.  On  the  23d  of 
September,  1853,  B.  the  mortgagor, 
and  his  wife,  conveyed  to  G.  B.  l^  deed 
dated  August  80th,  but  notackDOwl-- 
edged  until  September  22d,  1853, 
four  lots,  Nos.  05,  96,  97  and  98, 
part  of  the  original  lot  No.  33  in- 
cluded and  described  in  the  mortgage 
previously  given  to  C.  By  this  deed 
these  four  lots  were  to  be  subject  to 
S640  of  the  C.  mort^e.  This  deed, 
though  actually  delivered  about  the 
time  of  its  acknowledgment,  was  not 
recorded  until  February  27,  1854. 
On  the  25th  of  January,  1854,  B.  and 
wifh  executed  two  mortgages  to  the 
plaintiffb,  both  dated  December  2, 
1858,  and  recorded  January  27, 1854. 
One  of  these  was  given  for  S6000 
upon  the  original  lots  1  and  2,  em- 
bracing 14  of  the  small  lots,  Nos.  81 
to  94  inclusive.  The  other  was  fbr 
S4000,  and  was  upon  all  of  the  origi- 
nal lots  33  and  34  to  which  B.  thea 
held  title ;  i.  e.  all  of  those  lota  ex- 
cept the  subdivision  lots  Nos.  95,  96, 
97  and  98,  which  had  been  sold  and 
conveyed  to  G.  B.    In  March,  1854, 

B.  and  wlfb  executed  a  mortgage  to 
McK.  for  $2000,  upon  these  lots  Noe. 
95,  96,  97  and  98,  and  also  upon  an- 
other lot  The  plaintiff^  took  an  as- 
signment of  B.'s  first  mortgage  to 

C,  and  brought  a  suit  for  the  fore- 
closure of  all  three  of  the  mortgages 
executed  by  B.  The  amount  due  on 
these  mortgages  not  being  disputed, 
the  only  question  was  as  to  the  order 
in  whidi  the  various  lots  should  be 
sold,  or  their  proceeds  applied  to  sat- 
isfy the  incumbrances.  HM^  1.  That 
the  plaintiflSi  became  purchasers  of 
an  equitable  interest  in  all  the  resi- 
due of  the  lands  mortgaged  by  B.  to  0. , 
including  lots  95,  96,  97  and  98,  and 
as  to  that  interest,  viz :  the  right  to 
have  the  first  mortgage  chaiged  on 
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those  lots,  ihai  the  conveyanoe  toG.  B. 
was  void  because  it  was  not  recorded. 
2.  That  the  mortgagee  C.  and  his  sub- 
sequent  grantees,  or  persons  standing 
in  that  relation — as  Q.  B.  and  bis 
mortgagee  McK. — were  entitled  to 
the  benefit  of  any  probable  or  pos- 
sible surplus  after  applying  the  pro- 
ceeds of  that  portion  of  lots  95,  96, 
97  and  98  included  in  the  mortgages 
to  the  plaintiffs,  to  satisfy  those  mort- 
gages. The  La,  Farge  Pire  Ins. 
Co,  V.  Bell,  64 

2.  The  decree  therefore  provided  for  the 
sale,  first,  of  the  land  embraced  in  the 
mortgage  from  B.  to  C,  except  the 
lots  95,  96,  97  and  98,  and  for  the 
sale  of  this  in  two  separate  divisions, 
according  to  the  two  second  mort- 
gages held  by  the  plaintifib.  After 
reserving  the  amount  of  these  two 
second  mortgages,  each  out  of  the 
proceeds  of  its  own  parcel  of  these 
lands,  the  residue  was  directed  to  be 
applied  to  the  satisfaction  of  the 
original  C.  mortgage.  And  if  the 
residue  of  such  proceeds,  after  de- 
ducting the  amount  of  the  second 
mortgages,  should  not  be  enough  for 
that  purpose^  then,  and  before  apply- 
ing the  amount  reserved  for  the  two 
second  mortgages,  the  lots  Nos.  95, 
96,  97  and  68,  were  ordered  next  to  be 
sold  and  the  proceeds  applied,  and 
then  the  proceeds  of  the  other  par- 
cels retained  were  to  be  applied  rata- 
bly, to  satisfy  the  G.  mortgage.  If 
any  thing  should  remain,  after  this 
was  paid,  each  parcel  was  to  be  charg- 
ed with  its  own  mortgage.  And  if 
there  should  be  a  surplus,  ailer  satis- 
fying the  three  mortgages  held  by 
the  plaintii&,  in  the  oMer  and  man- 
ner of  applying  the  proceeds  of  the 
various  parcels,  as  before  directed,  it 
was  ordered  to  be  brought  into  court 
fbr  a  proper  distribution.  i& 

8.  The  right  which  a  grantee  with 
warranty  of  a  portion  of  mortgaged 
premises  has,  to  have  the  mortgage 
satisfied  first  out  of  the  part  remain- 
ing unsold,  is  an  equitable  and  not  a 
legal  right ;  and  therefore,  any  rights 
which  the  holder  of  the  first  mortgage 
on  the  whole  premises  may  have,  are 
not  affected,  nor  are  any  obligations 
imposed  on  him,  unless  he  has  notice 
of  the  subsequent  partial  alienation.  i& 

4.  The  holder  of  the  first  mortgage  has 
two  fUnds  for  the  payment  of  his  debt 
—the  portion  of  the  mortgaged  pzem 


ises  sold  and  conveyed,  and  the  resi- 
due remaining  in  the  mortgagor — ^to 
either  of  whidi  he  may  resort.       ib 

5.  The  mortgagor  having  aliened  a  part, 
covenanting  to  protect  his  grantee 
against  the  mortgage,  the  grantee 
becomes  a  surety  for  the  mortgage, 
as  to  the  portion  of  the  premises  con- 
veyed to  him.  He  has  a  right,  there- 
fore, as  against  the  mortgagee,  to  in- 
sist that  he  shall  not  deal  with  the 
lands  not  aliened,  which  are  by  the 
covenant  of  the  mortgagor  with  him 
the  primary  fund  for  the  payment  of 
the  debt,  so  as  to  increase  his  own 
liability,  or  diminish  that  Aind ;  pro- 
vided, however,  the  mortgagee  have 
notice  of  the  facts  out  of  which  these 
equities  arise.  %b 

6.  An  insurance  company,  taking  mort- 
gages subseqent  in  date  to  an  unre- 
corded deed  of  the  same  premises 
embraced  in  the  mortgages,  will  not 
be  charged  with  constructive  notice  of 
such  deed,  by  the  fact  that  the  grant- 
or and  mortgagor  was,  at  the  date  of 
the  deed,  and  at  the  time  of  executing 
the  mortgages,  a  director  in  the  in- 
surance company.  ib 

7.  At  common  law,  a  mortgage,  being 
under  seal,  imported  a  consideration, 
and  proof  of  a  &ilure,  or  want,  of 
consideration  was  not  admissible  to 
impeach  it     CaXkins  v.  Ldntg,      97 

8.  This  rule  of  the  common  law  has  not 
been  so  fkr  altered  by  the  statute  al- 
lowing a  party  bound  by  an  instru- 
ment under  seEd  to  set  up  a  want  of 
consideration  at  law,  (2  R.  S.  406, 
^  77,)  as  to  enable  a  mortgagor  to  ap- 
ply to  a  court  of  equity  to  cancel  the 
mortgage,  upon  the  ground  of  a  want, 
or  A  Skilure,  of  consideration.         ib 

9.  The  language  of  the  statute  seems  to 
confine  the  change  or  modification  of 
the  common  law  to  cases  where  an 
action  is  brought  upon  the  instni- 
ment  itself,  or  where  the  instrument 

'  is  made  the  foundation  of  a  8et-o£  ib 

10.  A  trust  created  by  a  husband,  fbr 
the  support  and  maintenance  of  his 
wiib  who  has  left  him  in  consequence 
of  idleged  ill  treatment,  and  is  living 
separate  and  apart  from  him,  is  a 
valid  trust,  and  will  uphold  a  mort- 
gage given  by  the  husband,  to  a  trus- 
tee, to  secure  the  payment  of  a  speci- 
fied sum  annually  for  the  wifb's  8ui>- 
port  ib 
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11.  Where  sach  a  mortgage  is  given  by 
a  hTuband,  after  a  separation  has  ta- 
ken place  for  alleged  ill  usage  of  the 
wife  by  the  husband,  and  upon  a 
daim  of  the  wife,  that  she  is  entitled 
to  have  provision  made  fbr  her  main- 
tenance, in  consequence  of  such  ill 
usage,  Uie  presumption  is  very  strong 
fhat  there  were  grounds  upon  which 
to  found  such  a  claim..  The  very  fiict 
of  reluctantly  giving  a  mortgage,  un- 
der 'such  circumstances,  affords  a 
strong  presumption  that  there  was  a 
good  consideration  to  uphold  it,  found- 
ed in  the  ill  treatment  of  the  wife  and 
her  consequent  claim  for  separate 
maintenance.  ib 

12.  0.  had  lived  on  unpleasant  terms 
with  M.  his  wife,  and  she  had  quit 
him,  in  consequence  of  alleged  ill 
treatment,  and  refused  longer  to  live 
with  him.  C,  in  order  to  secure  to 
his  wife  a  separate  maintenance,  gave 
to  L.  a  mortgage  for  SHOO,  condi- 
tioned to  pay  the  latter  $100  annu- 
ally, so  long  as  M.  should  remain  the 
wife  or  widow  of  C. ;  and  jf  default 
should  be  made  in  the  payment  of 
the  said  SlOO  annually,  then  and  in 
that  case  the  said  sum  of  $1700  should 
be  collected  of  the  mortgagor  by  a 
sale  of  the  mortgaged  premises;  and 
for  that  purpose  a  power  of  sale  was 
contained  in  the  mortgage.  Held^ 
that  such  mortgage  was  not  void  upon 
grounds  of  public  policy  as  interfering 
injuriously  with  the  conjugal  rela- 
tions, and  a  complaint,  filed  by  C, 
the  mortgagor,  praying  that  the 
mortgage  might  be  given  up  and 
canceled,  or  that  L.  should  cancel 
tfie  same,  and  be  prohibited  fh>m  col- 
lecting it,  was  dismissed.  ib 

l8.  In  an  action  of  ejectment,  it  appear- 
ed that  in  1818  the  title  to  the  prem- 
'  ises  in  question  was  in  Peter  Toung ; 
wlio  was  the  common  source  of  tiUe 
of  the  respective  parties.  In  October 
of  that  year,  8.  8.  Munn  recovered  a 
Judgment  against  Young  and  A.  Cut- 
ler, which  was  docketed  on  the  24th 
of  October ;  and  in  November  follow- 
ing, John  Mowatt,  Jun.  recovered  a 
Judgment  against  the  same  persons, 
which  was  docketed  on  the  12th  of 
that  month.  Executions  were  issued 
on  these  Judgments ;  and  under  that 
issued  upon  the  Munn  judgment,  the 
premises  were  sold  to  H.  D.  Barto 
the  latter  part  of  December,  1819,  or 
early  in  1820.  Under  the  one  issued 
upon  the  Mowatt  Judgment,  the  prem- 


ises were  sold  to  W.  Piatt,  about  the 
same  tune.  Peter  Young  was  thai 
in  possession  of  the  premises,  and 
continued  in  possession  until  1860, 
claiming  title  under  a  life  lease  ttom 
Jacob  J.  and  John  J.  Young.  No 
deed  was  executed  to  Barto,  by  the 
sheriff,  until  April  22, 1863.  Barto 
conveyed  to  Jacob  J.  Young  and  John 
J.  Young,  by  deed  dated  November 
7,  1820,  which  was  recorded  the  17th 
of  the  same  month.  In  the  descrip- 
tion of  the  premises  in  this  deed,  it 
was  stated  that  they  were  purchased 
by  Barto,  at  a  sale  by  the  riieriff,  un- 
der the  Munn  Judgment.  John  J. 
Young  conveyed  to  Andrew  J.  Cut- 
ler and  others,  by  deed  bearing  date 
May  22,  1847,  proved  June  27, 1849, 
and  recorded  the  8th  of  October  there- 
after. The  defendant  was  in  posses- 
sion of  the  premises  as  tenant  of  An- 
drew J.  Cutler.  A  deed  was  executed 
by  the  sheriff  to  Piatt,  on  the  sale  to 
him,  dated  Februaiy  2,  1820,  ac- 
knowledged the  same  day,  and  re- 
corded the  26th  of  February,  1820. 
Piatt  conveyed  the  premises  to  J.  S. 
Beebe,  by  deed  dated  February  21, 
1820;  and  recorded  April  2,  1828. 
Beebe  conveyed  to  A.  Cutler,  by  deed 
dated  February  27,  1828,  and  ac- 
knowledged and  recorded  November 
11,1828.  A.  Cutler  executed  a  mort- 
gage of  the  premises  to  the  N.  Y. 
Life  Insurance  and  Trust  Co.  dated 
November  29th,  1882,  which  was  re- 
corded on  the  6th  of  December,  18S2. 
This  mortgage  was  fbrecloeed,  and 
the  premises  were  all  sold  under  the 
judgment  in  the  fbredosure  suit,  to 
the  mortgageeSi  who  took  a  deed  fh>m 
the  sheriff  dated  the  18th  and  re- 
corded the  14th  of  February,  1862. 
The  Trust  Co.  conveyed  to  E.  Baker, 
by  deed  dated  April  12th,  1862,  ac- 
knowledged the  19th  and  recorded  on 
the  81st  of  the  same  month ;  and  the 
plamtiff  deduced  Utle  ftom  Baker. 
'  Held,  1.  That  A.  Cutler,  at  the  time 
of  the  execution  of  the  mortgage  by 
him  to  the  N.  Y.  Life  Insurance  and 
Trust  Co.,  having  a  regular  paper 
title  to  the  premises,  didy  recorded, 
through  the  judgment  of  Mowatt 
against  Peter  Young,  and  the  leoords 
not  showing  any  deed  fVom  the  sher- 
iff on  the  sale  to  Barto,  the  mortga- 
gees wore,  under  the  recording  acts, 
entitled  to  a  preference  for  the  mort- 
gage over  the  title  under  the  Munn 
judgment;  unless  at  the  time  of  tak- 
ing the  mortgage,  they  had  notice  of 
that  tiUe.    2.  That  the  tecord  of  the 
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deed  ftom  Barto  (o  Jacob  J.  aud  John 
J.  Young,  ooatalning  a  recital  of  the 
sale  nnder  the  jadgment,  was  not 
Buch  notice.  And  that  there  being 
no  record  of  a  oonveyance  to  BartOj 
and  no  evidence  of  notice  that'  he 
made  any  claim  to  the  premises,  they 
were  not  required  to  search  for  a 
oonTcyance  by  him,  and  were  in  no 
way  afi^ted  by  the  record  of  such 
oonveyance.  8.  That  Peter  Toung 
Iteing  the  acknowledged  owner  of  the 
premises,  in  fee,  and  his  entire  title 
having  been  sold  and  conveyed  under 
the  Mowatt  judgment,  the  possession 
by  him,  thereafter,  being  of  the  same 
character  as  before,  without  any  ap- 
parent change,  the  fair  inference,  and 
legal  presumption,  from  his  continued 
possession,  was  that  he  was  in  under 
Piatt,  the  purchaser  and  grantee  of 
the  sheriff,  and  .those  coming  under 
him.  4.  That'  the  mortgage  lien 
must  be  preferred  to  the  title  of  the 

rntees  in  the  deed  fVom  Barto. 
That  there  was  no  such  adverse 
possession  as  would  avoid  any  of  the 
conveyances  in  the  plaintiff's  chain 
of  title.  That  Peter  Toung,  while  in 
possession,  was  estopped  by  the  sale 
and  conveyance  under  the  Mowatt 
judgment,  and  by  the  decree  in  the 
foreclosure  suit,  to  which  he  was  a 
party,  fh>m  setting  up  a  title  in  him- 
self; and  that  Henry  and  A.  J.  Cut- 
ler going  into  possession  under  Peter 
Young,  they  were  estopped,  in  like 
manner  witL  him,  from  disputing  the 
titlo  sought  to  be  enforced  by  the 
plaintiff.  6.  That  the  mortgage  hav- 
ing priority,  notice  to  the  mortgagees, 
of  the  hostile  title,  at  the  time  of  the 
sale  under  the  decree  in  the  foreclosure 
suit,  or,  subsequently,  to  any  person 
claiming  under  that  sale,  could  not 
affect  their  title  under  the  mortgage. 
That  the  protection  which  the  mort- 
gagees might  daim,  could  not  be  im- 
paired by  a  subsequent  notice ;  and 
that  it  extended  to  all  persons  daim- 
Ing  title  through  the  mortgage, 
whether  they  had  notice  at  the  time 
of  the  purdiase  or  not  Cook  v. 
TVVMM,  888 


N 

NEGLIGENCE. 

8ei  Action,  8,  4. 

Bail  Boao  Companies,  8, 9, 12, 18. 


NEW  TBIAL. 

See  Slandbu,  2. 

NEW  YOBK  CITY. 

1.  When  the  charter  of  the  city  of  Now 
York,  granted  in  1880,  declared  that 
the  legislative  power  of  the  corpora- 
tion should  be  "  vested  in  a  B6ard  of 
Aldermen  and  a  Board  of  Assistants,", 
who,  together,  should  fbrm  the  com- 
mon council  of  the  city,  it  must  be 
considered  as  having  adopted,  by  im- 
plication, so  fhr  as  applicable,  the 
universally  recognized  principles  of 
legit^aiive  bodies,  consisting  of  two 
independent  branches.  Wetmore  t. 
Story,  414 

2.  Hence  a  resolution,  adopted  by  the 
board  of  assistants,  in  one  year,  canr 
not  be  concurred  in  by  the  board  of 
aldermen  in  another  year,  so  as  to 
make  it,  without  consulting  the  exist- 
ing board  of  assistants,  an  ordinance 
of  the  common  council.  It  must,  as 
in  the  case  of  unfinished  business  in 
other  legislative  bodies,  be  taken  up 
de  novo.  A 

8.  Accordingly  held  that  the  board  of 
aldermen  of  the  year  1858,  could  not 
take  up,  and  pass,  a  resolution  of  the 
board  of  assistants  of  the  year  1862, 
authorizing  the  construction  of  a  rail 
road  in  the  streets  of  the  dty,  and 
give  it  effect  as  a  law,  without  con- 
sulting the  newly  elected  iKKiy.       %b 

4.  Such  a  resolution,  although  passed 
by  a  board  of  aldermen  and  by  aboard 
of  assistants,  is  not  a  resolution  of  the 
common  eouneilt  and,  as  a  conse- 
quence, was  not  confirmed  by  the  act 
of  the  legislature,  passed  April  4, 1854, 
relative  to  the  ooostmction  of  lail 
roads  in  cities.  ib 


5.  Thatact,  in  exeeptingftora  its  < 
tion  lail  roads  already  "  constrocted 
in  part,"  meant  those  constructed  un- 
der lawful  authority,  and  not  such  as 
were  made  under  grants,  licenses, 
resolutions  or  contracts  which  had 
never  been  made,  given,  passed  or  en- 
tered into  according  to  the  charter, 
and  which,  therefore,  having  in  judg- 
ment of  law  no  existence,  could  not 
becooflrmed.  4b 
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.  A  rail  road  constructed  in  the  streets 
of  the  city  of  New  York  under  and 
by  virtue  of  a  resolution  adopted  by 
the  board  of  assistants,  in  one  year, 
and  concurred  in  by  the  board  of  al- 
dermen in  another  year,  having  no 
warrant  for  its  commencement,  and 
none  for  its  continuance,  is  not  only  a 
public  nuisance,  but  a  public  nuisance 
of  which  tax  payers  and  owners  of 
property  on  the  streets  through  which 
the  rails  are  laid  have  a  legal  right  to 
complain,  as  specially  injurious  to 
them,  in  their  ingress  and  egress  to 
and  flrom  their  places  of  budness.  ib 


NOTICE. 
See  Mortgage,  8,  6,  6, 18. 


NUISANCE. 

See  Oas  Works. 

New  York  Citt,  6. 


0 

OFFICE. 
See  Mandamus,  1. 

OFFICERS 
See  Power. 

OPINIONS  OF  WITNESSES. 

1.  WitneBses  acquainted  with  the  value 
of  personal  property  may  testify  to 
their  opinion  of  its  value.  The  rule 
that  witnesses  must  state  fhcts,  and 
not  opinions,  has  no  application.  Ro- 
gers V.  Aekerman^  184 

2.  Where  the  plaintiff,  upon  a  sale  of  a 
pair  of  horses  to  the  defendant,  war- 
ranted them  to  be  sound  and  of  the 
ages  of  10  and  11  years  only,  and  in 
an  acUon  by  the  plaintiff  to  reoova: 
the  price,  Uie  defendant  proved  that 
the  horses  at  the  time  of  the  sale, 
were  over  20  years  old;  £fip2<^,  that  he 
might  8^so  prove,  by  witnesses  who 
knew  the  horses,  and  who  were  ac- 
quainted with  the  value  of  that  kind 
of  property,  that  if  the  horses  had 


been  only  10  or  11  years  old  at  tfao 
time  of  the  sale,  they  would  have 
been  worth  fVom  $60  to  $100  mora 
than  they  actually  were,  being  20 
years  old  and  upwards.  f 6 

8.  In  an  action  to  recover  damages  for  a 
fraud  in  an  exchange  of  horses,  it  is 
proper  to  ask  a  witness  what  the  de- 
fendant's horse  was  worth,  at  the  time 
of  the  trade,  if  kind  and  not  balky. 
NicHey  v.  TTwrnas,  652 

4.  A  witness,  testifying  that  he  knows  a 
particular  stove,  and  is  acquainted 
with  the  value  of  stoves,  is  within  the 
rule  which  authorizes  a  witness  to  fix 
a  value  upon  property.  SfOMik  v. 
HiU,  666 


OVERSEERS  OF  THE  POOR. 

1.  After  two  overseers  of  the  poor  have 
united  in  commencing  an  action,  and 
in  the  employment  of  counsel  to  ap- 
pear in  their  joint  behalf,  to  prosecute 
it,  one  of  them  alone,  without  the 
consent  or  concurrence  of  Uie  other, 
has  no  power  to  discontinue  the  suit 
Perry  v.  7>ne»,  187 

2.  The  act  of  withdrawing^  such  suit  in- 
volves the  exercise  of  Judgment  and 
discretion — in  other  words,  is  a  judi- 
cial act — and  it  cannot  be  done  with- 
out the  conjoint  act  of  both  the  platn- 
tiffi,  determined  upon  while  they  are 
conferring  together.  ib 


PARTIES. 
See  Insurance  Companies. 

PARTITION. 

1.  The  section  of  the  title  of  the  revised 
statutes  relative  to  executions,  &c. 
which  provides  that  the  omission  of 
the  sheriff  to  give  notice  of  sale  under 
an  execution  shall  not  afifect  the  va- 
licUty  of  any  sale  made  to  a  pur- 
chaser in  good  &ith  without  notice 
of  any  such  omission,  applies  to  sales 
under  a  judgment  in  partition.  Le- 
feere  v.  JMroMoy^  167 
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2.  An  the  prorisions  of  tlie  title  in  relar 
tion  to  the  notioo  of  sales  by  sherifib 
on  execution,  are  made  applicable  to 
sales  of  lands  under  a  judgment  in 
partition.  *b 

8.  The  provision  that  the  notice  of  sale 
of  lands,  m  partition,  shall  be  for  the 
same  time,  and  in  the  same  manner, 
as  is  required  on  sales  by  sherifib  on 
eTiecution,  necessarily  implies  that  in 
every  case  where  an  omission  to  give 
notice  of  sale,  or  an  irregular  notice, 
will  not  invalidate  a  sale  by  a  sheriff 
on  execution,  a  like  omission  to  give 
notice  of  sale,  or  a  like  irregular  no- 
tice, will  not  affect  the  validiiy  of  a 
sale  of  lands  in  peutition.  Hf 

4.  The  provisions  in  the  title  of  the  stat- 
ute relative  to  the  partition  of  lands, 
which  declare  that  conveyances  by 
commissioners,  or  a  master  in  chance- 
ry, shall  be  a  bar,  both  in  law  and 
equity,  against  all  persons  interested 
in  the  premises,  who  are  parties  to  the 
proceedings,  will  also  cure  any  defect 
or  irregularity  in  the  notice  of  sale,  ib 


PENALTY. 
/See  Plank  Roads. 

PLANK  BOADS. 

1.  The  statute  imposing  a  penalty  of 
$25  upon  every  person  who  shall 
"forcibly  or  fraudulently"  pass  any 
gate  on  any  turnpike  or  plank  road 
without  having  paid  the  legal  toll,  is 
penal,  imposing  a  penalty  or  forfeiture 
for  the  benefit  and  protection  of  a 
private  corporation,  and  in  derogation 
of  common  right ;  and  is  not,  there- 
fore, to  be  extended,  by  construction, 
to  cases  within  the  mischief  intended 
to  be  remedied,  but  which  are  not 
within  the  words  of  the  statute.  Hie 
Bridgewaier  and  Utiea  Plank  Road 
Co.  V.  Bobbins,  662 

%  The  terms  "forcibly  orfWiudulently" 
in  the  statute,  must  be  held  to  have 
been  used  in  their  ordinary  sense,  and 
to  mean  aanal  force,  or  actual  fraud, 
as  distinguished  firom  constructive 
force  or  fhiud.  tb 

;8.  Accordingly,  where  the  defendant, 
.finding  a  gate,  upon  a  plank  road, 


open,  passed  through  the  same  with 
his  team,  and  on  being  requested  to 
pay  toll,  declined,  saying  that  he 
ought  not  to  pay  toll,  as  the  road  was 
bad,  but  would  do  so  if  B.  said  he 
must;  and  on  another  occasion  he 
again  passed  throncrh  the  gate,  on 
finding  it  open,  without  paying  toll, 
although  informed  that  B.  said  he 
must  pay  toll,  no  effort  being  made, 
by  word  or  deed,  on  either  occasion, 
to  stop  him ;  ii  imm  hdd  that  this  did 
not  amount  to  aforeible  or  fraudulent 
passing  of  the  gate,  so  as  to  subject 
the  defendant  to  the  penalty.  t& 


PLANK  ROAD  COMPANIES. 

.  A  plank  road  company  being  about 
to  construct  a  plank  road  flt>m  Fish- 
kill  to  Beekman,  entered  into  an 
agreement  with  the  supervisor  and 
commissioners  of  highways  of  the 
town  of  Fishkill,  for  the  use  of  a  oei^ 
tain  highway  in  such  town.  By  this . 
agreement  the  supervisor  and  com- 
missioners consented  and  agreed  that 
the  company  should  take  and  use 
forever  the  highway  in  question,  or 
so  much  and  such  parts  thereof  as 
the  company  might  require  and 
should  locate  their  road  upon.  As 
the  consideration  for  this  grant,  the 
company  agreed  to  keep  said  road, 
so  occupied  and  taken  by  them, 
with  all  bridges  across  which  their 
road  should  pass,  in  good  and  suffi- 
cient repair.  In  an  action  by  the  town 
against  the  company  for  a  broach 
of  this  agreement,  in  not  repairing 
a  bridge,  the  defense  was  that  the 
highway  and  bridge  in  question  had 
never  been  occupied  and  taken  by  the 
company  for  the  use  of  their  road, 
and  therefore  they  had  never  assumed 
their  support.  But  it  appeai'ing  that 
the  company  had  taken  possession  and 
control  of  the  highway  and  bridge 
in  question,  which  were  upon  the  di- 
rect route  between  one  designated 
termiuation  of  the  plank  rosid  and 
the  other,  and  were  a  part  of  the 
highway  which  they  had  obtained  the 
right  to  take;  and  that  they  had 
expended  labor,  laid  down  plank,  and 
constructed  their  road  upon  and  over 
them,  in  the  same  manner  as  they 
had  done  in  respect  to  the  residue  of 
the  road ;  it  teas  held  that  these  actr, 
in  the  absence  of  ahy  explicit  and 
legal  declaration  to  the  contrary,  war* 
ranted  the  oondnsioD  by  the  town 
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offioen,  that  the  company  meant  to 
assame  and  to  use  the  bridge  and 
that  part  of  the  road  connecting  with 
it.  The  Town  of  PuhkiU  v.  The 
rUhkiU  and  Beekman  Plank  Road 
Co,  684 

2.  Held  oho,  that  for  all  the  pnrposes 
of  the  action,  and  of  the  contract, 
the  company  appropriated  the  high- 
way as  far  aa  they  constructed  a 
plank  track  upon  it,  or  assumed  con- 
trol of  it.  ih 

8.  HeU  fwriher,  that  the  town  of  Fish- 
kill,  in  its  corporate  character,  could 
not  sue  for  a  breach  of  the  contract 
by  the  plank  road  company.  ib 

4t,  The  inspection  of  a  certain  length  of 
plank  r<Mul,  and  the  certificate  of  the 
inspectors,  under  ^  84  of  the  plank 
road  act,  do  not  fhrnish  conclusive, 
nor  the  best,  evidence  of  the  entire 
length  of  the  road,  and  of  the  extent 
to  which  a  highway  has  been  appro- 
priated, ib 

6.  Such  inspection,  and  the  oerfiflcate 
that  it  has  been  made,  were  not  in- 
tended for  any  such  purpose;  but 
were  designed  only  to  ascertain  the 
character  of  a  road,  afler  it  has  been 
completed,  and  whether  it  is  a  good 
and  substantial  road,  in  conformity 
with  the  law,  so  as  to  authorize  the 
company  to  demand  tolls  for  its  use.  ib 

6.  The  compensation  and  damages  for 
the  use  and  occupation  of  a  high- 
way, by  a  plank  road  company, 
which  the  public  officers  are  author- 
ized by  the  statute  to  agree  upon, 
need  not  be  wholly  estimated  and  paid 
In  money.  A  part  of  the  compensa- 
tion may  be  in  the  shape  of  an  ex- 
ecutory agreement,  by  the  company, 
to  keep  the  roads  and  bridges  in 
repair.  %b 

7.  An  agreement  to  that  efifect,  made  by 
the  supervisor  and  commissioners  of 
highwaj's,  is  not  void  for  an  excess  of 
authority  by  the  town  officers  in 
making  it,  but  is  within  the  line  of 
their  duty  and  obligation.  ib 


PLEADING. 

1.  A  defense  cannot  be  made  out,  in 
pleading,  by  connecting  two  or  more 
separate  defenses  toge&er,  any  more 


than  itoonld  formerly,  by  eouDectiiig 
together  two  or  more  special  pleu, 
each  insufficient  of  itself.  S^neer 
v.  Bdbcoek,  826 

2.  Where  a  oomplamt  alleges  that  a 
judgment  was  recovered,  and  that  it 
was  a  lien  and  incumbrance  upon  a 
lot,  this  will  be  considered  as  embrac- 
ing the  fkct  of  the  docketing  of  the 
judgment,  and  its  legal  efiEect  Cody 
y.  Allen,  388 

8.  Yet,  if  necessary,  in  such  a  case,  the 
complaint  may  be  amended  an  the 
trial,  by  the  insertion  of  an  all^iatioQ 
in  due  form  of  the  docketing  of  the 
judgment ;  and  the  court  will  permit 
this  to  be  done,  upon  appeal,  as  of 
the  time  when  the  complaint  wu  pre- 
pared, without  terms.  ^ 


POSSESSION. 

1.  It  is  a  general  rule  that  the  posses- 
sion of  laud  is  notice  to  others  of  the 
possessor's  UUe.  But  the  rule  is  not 
universal.  The  notice  is  merely  an 
inforence;  it  may  not  arise  in  some 
cases;  it  may  be  repelled  in  others; 
and  in  others  it  may  be  restricted  to 
some  particular  title  or  claim.  Cook 
V.  Travis,  888 

2.  The  rule,  like  all  rules  of  circumstan- 
tial evidence,  must  be  governed  by 
the  particular  circumstances  of  each 
case,  and  have  a  reasonable  opera- 
tion, ib 

8.  A  purchaser  of  goods  sold  on  execu- 
tion has  such  an  actual  or  construct- 
ive possession  as  will  entitle  him  to 
maintain  an  action  against  a  tres- 
passer:    Smiih  V.  HiU,  656 

SeeYBVDOR  avd  Purchaseu,  10,  11, 
13, 14,  16,  16. 


POOR. 

1.  The  statutes  relating  to  the  support 
of  the  poor  at  county  pooi^houses  fhr- 
uish  no  authority  for  a  discrimination 
between  county  and  town  poor,  in  re- 
spect to  the  application  of  the  income 
of  the  poor-  house  fkrm.  On  the  oon- 
traiy  l^e  legislature  intended  the  iu, 
come  should  be  applied  to  the  sup- 
port of  the  poor  of  the  county  gener^ 
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ally  at  the  fKwr-honse,  without  dis- 
tinction. City  of  Rochester  v.  Su- 
perviiors  of  Monroe,  248 

2.  The  statatory  proTisiona  obviously 
contemplate  that  the  benefits  resnlt- 
ing  froiu  the  poor-house  and  farm 
shall  be  conimon  to  the  county  and 
towns,  in  re^^iwct  to  the  support  of 
the  poor  at  the  po^>r-h«n^^e,  without 
any  rcgaiYl  wliatcver  to  tlie  s;eneral 
obligation  of  eacli  to  support  its  own 
poor.  ib 

"Z,  The  occupancy  of  the  proi)erty,  the 
products  of  tlie  fJimi  consumed  thei^ 
on  and  in  the  ]MX>r-houMe,  the  labor 
of  the  i>oor  in  carrying  on  the  femi 
and  the  business  of  the  poor-house, 
the  avails  of  sales  of  products  of  the 
farm  and  the  lalwr  of  the  |>oor,  are 
all  to  go,  and  Iks  applied,  to  i-cdace 
tlie  exjienses  of  the  8iipiK)rt  of  the 
poor  generally,  at  the  poor-hou.se, 
without  any  discrimination.  ib 

4.  Thus,  where  the  city  of  Rochester, 
was,  by  law,  in  the  condition  of  a 
town,  in  respect  to  the  mode  of  sup- 
porting its  poor  at  the  county  poor- 
house  ;  it  teas  held  that  the  income 
of  the  poor-house  fkrm  in  Monroe 
county  ought  to  be  applied  to  the 
support,  indiscriminately,  of  the 
county,  town,  and  city  poor,  kept  at 
the  county  poor-house  on  said  farm. 

ib 


POWER. 

1.  Where  power  is  delegated  for  a  mere 
private  puipose,  all  the  persons  (if 
more  than  one)  upon  whom  the  au- 
thority is  confeiTCfl  must  unite  and 
concur  in  its  exercise.  In  ca.ses  of 
the  delegation  of  a  public  authority 
to  three  or  more  i»ersons,  the  author- 
ity conferred  may  be  exercised  and 
perfonned  by  a  majority  of  the  whole 
number.  If  the  act  to  be  done  by 
virtue  of  such  public  autliority  re- 
quires the  exercise  of  discretion  and 
judgment — i.  e.  if  it  is  a  judicial  act 
— the  persons  to  whom  the  aulhority 
is  delegated  must  meet  and  confbr  to- 
gether, and  be  present  when  the  act 
is  i)erformed ;  or  at  I(>ast  a  majority 
must  meet,  confer,  and  be  present, 
after  all  have  been  notified  to  attend. 
Perry  v.  Tynen,  137 

2.  If  there  are  oiUy  two  to  whom  a  pub- 
lic authority  is  delegated,  it  necessa- 1 

Vol.  XXIL  89 


rily  follows  that  noCblng  can  be  done 
without  the  consent  of  both.  %b 


PRESUMPTION. 

Where  a  paper  is  shown  to  be  in  the 
hands  of  a  party,  and  he  declines  to 
produce  it,  upon  notice,  the  infer- 
ences are  to  be  taken,  in  connection 
with  the  proof  of  its  contents,  most 
strongly  against  him.  Barber  v. 
Jbyon,  622 


PRINCIPAL  AND  AGENT. 
See  Vendor  in-d  Purchaskr,  1  to  9. 

PROMISSORY  NOTES. 

In  an  action  upon  a  promissory  note,  it 
is  a  sufiicient  ground  for  excluding 
evidence  that  the  time  for  payment 
of  the  note  had  l)een  extended,  that 
no  such  defense  is  set  up  iu  the  an- 
swer.   Newdl  v.  SdlnumSf  647 

See  Alteratio.v  of  Ikstrumskts. 
Sbt-Opk,  4,  6. 
Witness,  8, 

PUBLIC  AGENTS. 

1.  A  public  agent,  acting  in  the  line  of 
his  duty,  is  not  |)ersonally  liable  upon 
contracts  made  by  him  on  behalf  of 
the  government;  unless  it  appears 
that  the  credit  was  given  to  or  the 
lal)or  perfoi-nied  for,  the  agent  him- 
self, and  oii  his  agreement  and  prom- 
ise to  pay ;  or  the  fact  of  his  being  a 
public  agent  was  unknown,  and  not 
disclosed  at  the  time  of  making  the 
contract     Nichols  v.  Moody,       611 

2.  A  distinction  exists  between  public 
agents  and  those  of  a  private  char- 
acter, in  respect  to  their  pei'sonal  lior 
bility.  %b 

8.  Ordinarily,  an  agent  contracUng  in 
behalf  of  the  govemm*it,  or  of  the 
public,  is  not  personally  bound  by 
such  contract,  becau.^  it  is  not  to  be 
presumed,  either  that  a  public  agent 
intends  lo  bind  himself  personally,  or 
that  a  party  contracting  with  him  i4 
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his  public  character  menna  to  rely 
upon  his  individual  responsibility.  %b 

4.  A  collector  of  the  customs  of  the 
United  States  government  is  not,  in 
the  attscnce  of  an  express  promise  to 
pay,  liable  for  the  wa^cs  of  a  |>er8on 
eniiiloyed  by  him  &s  ni;;ht  watch  and 
OJiiNhtan.  ib 

6.  Tlie  doctrine  of  respondeat  superior 
applies  to  such  a  case.  ib 


R 

RAIL  ROADS. 

1.  A  rail  road  in  the  streets  of  the  city 
of  New  York,  if  a  nuisance,  may  be 
restrained  by  injunction,  upon  the 
application  of  the  parties  specially 
aggrieved.     Wetmore  V.  Story ^  414 

2.  But  such  parties  are  not  entitled  to 
any  compensation,  nor  to  an  injunc- 
tion, on  the  ground  that  no  compen- 
sation has  l>een  awarded  to  them  for 
the  land  in  the  streets,  claimed  by 
them:  inasmuch  as,  oven  if  they  have 
any  title  to  those  lands,  their  prop- 
erty will  not  be  used  for  any  purpose 
other  than  to  pursue  previously  ac- 
quired privileges.  ib 

8.  An  authorized  rail  road  in  a  city  is 
not,  per  se,  a  nuisance.  When  the 
principal  act  is  sanctioned,  that  legal- 
izes the  temporary  obstruction  to  the 
public,  caused  by  the  prosecution  of 
the  appropriate  work,  and  would  pre- 
vent any  effectual  action  by  individ- 
uals on  account  of  any  consequential 
injury-HRldiough  it  might  be  pecu- 
liar to  them — which  should  necessa- 
rily result  fl-om  It.  But  it  is  other- 
wise when  the  rail  road  is  oopstructed 
without  the  requisite  authority.  Per 
S.  B.  Stbonq,  J.  ib 

See  Nbw  York  City. 


RAIL  ROAD  COMPANIES. 

1.  A  rail  road  company,  by  its  printed 
rules  andiregulations,  prohibited  its 
engineers  from  allowmg  any  one,  not 
in  its  employ,  to  ride  upon  the  en- 
gines. The  plaintiff  applied  to  an 
engineer  fbr  permission  to  ride  upon 
the  engine,  and  was  informed  that  it 


was  against  the  rules  of  the  company 
to  cany  him  in  that  place,  but  the 
engineer  6nally  consented  that  the 
plaintiff  mi<;ht  ride  with  him,  and  he 
did  so,  witliont  the  knowlcd;;e  of  the 
conductor,  and  paying  no  fare,  /fe/rf, 
that  the  consent  of  the  engineer  con- 
fened  no  logal  rijvht,  and  that  the 
plaintiff  not  bein?  lawfully  upon  the 
ensriiic,  was  a  wrongdoer,  and  could 
not  recover  dania<:es  of  the  company 
for  an  injury  sustained  while  riding 
in  that  place.  Robertson  v.  The  New 
YM'k  and  Erie  Rail  Road  Co.      91 

2.  Held  ahOf  that  the  onus  was  on  the 
plaintiff  to  show  that  the  engineer 
had  anthority  from  the  company  to 
permit  him  to  ride  upon  the  engine ; 
the  presumption  l)eing  that  he  had  no 
right  to  be  there,  whether  he  paid  fare 
or  not.  ib 

8.  A  rule  or  custom  of  a  rail  road  com- 
pany, requiring  passengers,  soon  after 
starting,  to  surrender  their  passage 
tickets  to  the  conductor  and  receive 
his  checks  in  place  of  them,  is  a  rea- 
sonable rule  or  custom.  7%e  Norih- 
ern  Rail  Road  Co.  v.  Page,        130 

4.  And  where  a  passenger,  with  knowl- 
edge of  such  custom,  purchases  a 
ticket,  the  law  will  presume  that  he 
does  so  in  reference  to  the  custom,  ib 

6.  The  contract,  on  the  part  of  Uie  rail 
road  company,  is  that  they  ^iH  ca"7 
the  passenger  over  their  rood,  pro- 
vided he  sun^nders  his  ticket  to  the 
conductor  when  it  is  demanded ;  and 
the  passenger  will  not  be  entitled  to 
his  passage  in  the  cars,  without  the 
sun-ender  of  his  ticket  ib 

6.  His  refusal  to  delirer  up  his  ticket 
to  the  conductor,  when  it  is  demand- 
ed, will  justify  the  latter  in  exacting 
Qrom  him  his  fkre,  in  cash,  and  on  his 
refusal  to  pay  hia  fkre,  he  may  be 
expelled  from  the  cars.  ib 

7.  If  he  leaves  the  cars  without  giving 
up  his  ticket,  or  paying  for  his  pass- 
age, an  action  will  lie  against  him  for 
the  amount  of  his  fore.  ^ 

8.  In  actions  brought  to  recover  dam- 
ages for  an  li^ury  alleged  to  have 
been  occasioned  by  the  negligence  of 
the  defendant,  whether  the  deiM- 
ant  be  an  Individual  or  a  corpora- 
tion, to  enUtle  the  plaintiff  to  recover, 
he  must  show  some  fault  on  the  part 


of  the  defendant.  And  thalikiilt  will 
not  be  inferred  merely  fbom  the  in- 
jury ;  unless  the  defendant  is  a  com- 
mon carrier  of  persons  and  the 
plaintiff  was  a  passenger.  Terry  ▼. 
Tl%e  New  York  Central  Rail  Road 
Companyy  574 

9.  The  plaintiff  in  such  an  action  cannot 
succeed  if  it  appears  that  his  own 
misconduct  co-operated  with  the 
wrongful  act  of  the  defendant,  to  pro- 
duce the  injury  complained  of.        ib 

10.  The  plaintiff  cannot  succeed  if  it 
appears  thai  the  injury  complained 
of  was  received  by  him  while  he  was 
trespassing  upon  the  defendant,  with- 
out proving  that  such  injury  was 
willfal  and  intentional,  on  the  part  of 
the  defendant  ib 

11.  Where  a  fence,  between  a  rail  road 
and  the  adjoining  fkrms,  which  it  is 
the  duty  of  the  land  owners  to  keep 
in  repair,  is  destroyed  by  Are  commu- 
nicated by  the  engines  in  use  upon 
the  rail  roiad,  and  the  rail  road  com- 
pahy  neglects  to  rebuild  such  fence, 
this  will  not  render  the  company  liar 
ble  for  the  value  of  a  horse  which 
strays  upon  the  track  of  the  road  fVom 
an  adjoining  pasturu  where  it  is  kept, 
through  the  open  fence,  and  is  killed 
by  the  engine.  «5 

12.  Although  the  rail  road  company 
may  be  liable  to  pay  the  owners  of 
the  fence  the  damages  occasioned  by 
the  burning  thereof,  they  are  under 
no  legal  obligation  to  repair  it,  under 
such  circumstances;  nor  have  the 
owners  a  right  to  abandon  the  rest  of 
their  property,  and  charge  the  rail 
road  company  for  all  tlie  damages 
they  may  sustain  by  reason  of  such 
neglect  Or  abandonment,  while  the 
fence  remains  unrepaired.  ib 

18.  And  if  an  individual  suffers  his  horse 
to  run  at  large  in  a  pasture  adjoining  a 
rail  road,  between  which  and  the  rail 
road  there  is  no  fence,  without  show- 
ing any  li»gal  reason  or  excu^te  Ihon^- 
for,  til  is  is  such  carelewiness  and 
negligence  on  his  ^mrt,  that  if  the 
hnn<e  uoen  xiptm  the  rail  road  track 
and  is  killed,  wltiioutany  willful  neg- 
ligence by  the  rail  road  company  or 
its  servants  or  agents,  he  can  have  no 
remedy  against  the  company.         t^ 

14.  Where  a  mil  road  company,  which 
cannot  become  entitled  to  the  poeseas- 
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ion  and  use  of  land  requfawd  for  the 
purposes  of  its  road,  except  on  the 
payment  of  the  damages  sustain- 
ed by  the  several  proprietors,  by  the 
appropriation  of  their  land,  lays  out 
its  road  through  a  ferm,  causes  the 
damages  to  he  assessed,  and  takes 
possession  of  the  land  required  for  its 
road,  and  continues  in  the  public  and 
undisturbed  possession  thereof  fbr 
several  years,  this  is  prima  facie  ev- 
idence that  it  has  paid  to  the  land 
owner  the  amount  of  the  assessment 

ib 

RECOUPMENT. 

.  In  an  action  for  the  recovery  of  the 
stipulated  price  for  building  a  steam 
engine,  boilers,  &c.,  the  defendant 
cannot  recoup  the  gains  and  profits 
which  would  have  arisen  fVom  the  use 
of  the  engine,  d(«.,  had  the  same  been 
delivered  at  the  time  agreed,  and 
which  gains  and  profits  the  defend- 
ants have  been  prevented  (Vom  receiv- 
ing, by  the  &iluro  of  the  plaintiff  to 
perform  his  contract  within  the  time. 
Grijfin  t.  Colver,  687 


2.  In  such  a  case  the  defendants  are  en- 
titled to  recoup  the  loss  of  the  value 
of  the  use  of  their  machinery,  &c. ,  but 
not  the  profits  of  running  it,  in  their 
ordinary  business.   ^  i^ 

3.  The  gains  and  profits  recoverable  are 
those  only  which  are  the  direct  and 
immediate  iVuits  of  the  contract,  ex- 
pressly stipulated  for,  or  contempla- 
ted, by  the  parties.  %b 


REFEREE. 

Where  the  evidence  in  regard  to  a  mat- 
ter set  up  by  the  defendant  as  a  set- 
off is  conflicting,  and  it  appears,  upon 
a  fair  construction  of  the  report  of  the 
referee,  that  he  has  found  against  its 
existence,  his  decision  on  that  ques- 
tion cannot  be  disturbed.  Cady  v. 
Allen,  888 


REFERENCE. 

1.  The  reference  to  a  referee  to  take  and 
state  an  account  between  the  parties, 
in  an  action  (be  the  dissolution  of  a 
joint  stock  company,  and  for  an  oc- 
ooonting  among  the  aaaodatea,  under 
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the  2d  subdivision  of  sec.  271  of  the 
code,  is  tho  reference  of  the  former 
courts  of  equily,  such  as  \ra8  always 
made  to  a  luaHtcr  in  easenof  acoount- 
ing.  And  the  practice  of  Uie  court  of 
chancery  in  rewpect  to  references  of 
that  nature,  is  still  in  foi'cc  in  resard 
to  pmceedins^s  before  refeitH^s.  KeUh- 
um,  V.  Clark,  810 

I.  Hence,  ivheiie  no  objections  ai'e  made 
before  a  referee,  as  to  tlie  mode  of 
proci'edint;,  and  no  exceptions  ai'c 
talcen  to  Iiis  rc|>oi1,  both  parties  are 
concluded  by  the  report,  and '  neither 
is  entitled  to  raise  any  question  in 
res{)ect  to  tlie  details  of  tiic  scconiit, 
on  the  bearing  of  the  cause  upon  Uie 
referee's  report  and  Uie  pi-oofs.        t^ 


REWARD. 
See  Action,  2. 

s 

SALE  OP  GOODS. 

1.  In  on  actioD  for  the  non-delivery  of 
goods  agreed  to  1)0  sold,  if  there  is  no 
evidence  of  their  value  at  the  place 
of  delivery,  evidence  is  admissible  of 
their  value  at  other  places  in  tbe 
neixhborhood  of  the  place  of  delivery, 
and  also  at  distant  places  where  there 
is  a  market  for  tlie  same  articles,  in 
connection  with  proof  of  the  expense 
of  transportation  between  such  places 
and  the  place  of  delivery.  Wemple 
V.  St9wari,  154 

2.  It  is  only  where  tbe  evidence  is  clear 
and  explicit,  as  to  the  viilue  of  tbe 
article  at  tho  place  of  delivery,  that 
evidence  of  value  at  other  places  is 
inadmissible.  td 


SET-OPF. 

1.  In  an  action  brought  against  the  de- 
fendant to  recover  damages  fbr  divert- 
ing the  water  of  a  stream  fVom  the 
plaintiff's  land,  by  cutting  ditches  on 
the  defendant's  land,  above  the  plain- 
tiff's  lot,  tbe  defendant  cannot  set  up 
as  an  equitable  defense,  the  violation 
or  non-performance  by  the  plaintiff 
of  an  agreement  between  the  parties, 
fttifttlvtt  to  tbadeepening  of  the  chan- 


nel of  tbe  stieam  through  their  re- 
spective lands,  made  four  years  prior 
to  the  alleged  diversion  of  the  ivatcr 
by  the  defendant ;  there  being  no  con- 
nection between  the  agreement  and 
the  cause  or  subject  of  the  action. 
PattJson  V.  Rickards,  143 

2.  Neither  can  such  agreement  be  aet 
up  as  a  counter-claim,  or  set-off,  or 
by  way  of  recoupment  of  damages.  i6 

3.  In  an  action  for  a  tort,  previous  to 
the  code  of  1852,  set-o<&  were  not  al- 
lowcil ;  nor  are  set-ofis  in  actions  for 
torts  now  allowed  as  counter-claims, 
under  the  2d  sub.  of  sec.  160  of  the 
code  of  1852.  ib 

4.  The  provisions  of  the  revised  statutes 
respecting  set-offit,  are  so  fkr  modified 
by  the  code  as  to  admit  of  a  set-off  or 
counter-claim,  on  l)ehalf  of  one  or 
more  of  several  defendants,  where  a 
severed  judgment  may  be  had  in  the 
action,  between  the  plaintiff  and  any 
one  or  more  of  the  defendants,  as  upon 
a  Joint  and  several  promissory  note. 
Newell  Y.  Salmons,  647 

5.  Therefore,  in  an  action  upon  a  prom- 
issory note  signed  by  two  persons, 
one  as  principal,  and  the  other  as 
surety,  a  sotroff  of  an  indebtedness 
fi-om  tbe  plaintiff  to  the  principal  may 
be  allowed.  A 


SLANDER. 

1.  In  an  action  for  slander,  the  time  of 
the  uttering  of  the  slander  as  alleged 
in  the  complaint  may  be  departed 
fVom,  in  evidence.  A  variance  be- 
tween the  complaint  and  proof,  in  that 
respect,  is  wholly  immaterial.  Patter 
V.  Thompson,  87 

2.  Where,  in  an  action  against  husband 
and  wife,  for  slander  uttered  by  the 
wife,  in  charging  the  plaintiff  with 
theft,  the  evidence  did  not  show  that 
the  wife  was  influenced  by  a  desire  to 
do  the  plaintiff  an  injury;  and  she 
manifestly  entertained  no  actual  ill 
will  or  unkind  feelings  towards  him, 
and  merely  expressed  her  own  ooo- 
victions;  circumstances  were  proved 
which  were  calculated  to  excite  sus- 
picions of  the  plaintiff;  and  it  was 
proved  that  the  plaintiff  himself  had 
said,  in  view  of  the  circumstances, 
that  he  did  not  blame  her.  and  heac- 
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knowledged  her  kindness  in  finit 
speaking  to  him  on  the  subject ;  it 
was  held  that  this  was  a  case  for 
moderate  damages;  and  the  Jury 
having  found  a  verdict  in  favor  of  the 
plaintiff,  for  S600,  a  new  trial  was  or- 
dered, unless  the  plaintiff  would  stip- 
ulate to  reduce  the  amount  to  $200. 

ib 

8.  To  say  of  a  married  woman  that  she 
has  the  venerea]  disease;  that  she 
has  the  clap ;  that  she  has  the  pox, 
is  actionable  p^r  s«,  without  proof  of 
special  damage,  and  therefore  she 
may  unite  with  her  husband  in  an  ac- 
tion for  the  slander.  Gray,  J.  dis- 
sented.  Williams  v.  Holdredge,  896 


SPECIFIC  PERFORMANCE* 

See  Vendor  and  Purchaser, 
10,  11, 12. 


STATUTES. 

1.  The  word  "  shall"  may  be  substituted 
for  "may"  in  the  interpretation  of  a 
statute,  when  the  good  sense  of  the 
entire  enactment  requires  the  change. 
T%e  People  v.  The  Common  Coun- 
cil of  Brooklyn,  404 

2.  This  rule  applies  when  a  statute  es- 
teblishes  an  improvement,  and  de- 
volves upon  any  person  or  persons, 
or  a  corporation,  the  performance  of 
such  acts  as  may  be  requisite  to  in- 
sure ito  completion.  ib 

See  New  Tork  Citt,  4,  6. 


SUMMONS. 
See  Justices'  Courts,  5,  6,  7. 

SUNDAY. 

If  property  is  exposed  to  imminent  dan- 
ger, it  is  not  a  violation  of  the  statute 
prohibiting  labor  on  the  sabbath,  to 
preserve  it  on  Sunday,  and  remove  it 
to  a  place  of  safety.  Parmdlee  v. 
WUks,  640 

SURROGATE. 
Sm  CkTABDUN  AMD  Ward,  6, 6. 


T 

TAXES  AND  TAXATION. 

Where  the  charter  of  a  village  author- 
ized the  trustees  to  raise  money  by 
tax,  to  be  ajuessed  on  the  estotes,  real 
and  personal,  within  the  corporation, 
and  collected  from  the  several  owners 
thereof,  to  pay  the  contingent  and 
other  expenses  of  the  corporation, 
and  the  trustees  imposed  and  assessed 
taxes  against  the  defendant  on  certain 
premises  of  which  the  corporation 
had  given  a  lease  to  another  for  990 
years,  for  $400  in  hand  paid,  and  for 
the  annual  rent  of  three  pepper  corns 
if  demanded,  of  which  premises  the 
defendant  was  in  possession,  having 
acquired  the  interest  of  the  lessee 
therein ;  Held,  that  the  premises  were 
rightfully  taxed  to  the  defendant  aa 
r^  estate  of  which  he  was  the  own- 
er.    TYusteee  of  Elmira  v.  Dunn, 

402 


TENANTS  IN  COMMON. 

1.  Where  personal  property,  severable 
in  ito  nature,  in  common  bulk,  and  of 
the  same  quality,  is  owned  by  several 
persons,  as  tenanto  in  common,  each 
tenant  may  sever  and  appropriate  his 
share,  if  it  can  be  determined  by 
measurement  or  weight,  without  the 
consent  of  the  others,  and  sell  or  de- 
stroy it,  without  being  liable  to  them, 
in  an  action  for  the  conversion  of  the 
common  property.  Fobee  v.  Shai^ 
tuck,  568 

2.  C.  raised  wheat  u|xm  the  plaintiff's 
land,  on  shares,  under  an  agreement 

•  by  which  C.  was  to  harvest  and  thrash 
the  wheat,  and  the  plaintiff  was  to 
take  his  half  of  it  at  his  bam,  in  the 
half  bushel,  and  C.  was  to  have  the 
other  half.  Before  the  wheat  was 
harvested,  C.  sold  his  interest  in  it  to 
the  defendant,  S.  When  the  wheat 
was  fit  to  be  harvested  S.  proceeded 
to  cut  it,  divide  it  in  the  sheaf,  in  the 
field,  to  draw  one  half  of  the  sheaves 
into  his  own  bam  and  to  put  the 
other  half  into  the  plaintiff's  bam. 
The  plaintiff  forbade  his  cutting  or 
drawing  the  wheat,  and  claimed  it  all 
as  his  own.  S.  drew  away  what  he 
claimed  as  his  share— about  one  half 
the  sheaves — and  the  plaintiff  took 
what  8.  had  left.    In  an  action  of  tn>- 
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rer  against  8.  fbr  the  conversion  of 
the  wheat,  Held  that  the  plaintiff 
conld  recover  no  more  than  the  valne 
of  hia  share  of  the  wheat  taken  \>y  S. 
That  although  it  appeared  that  8. 
took  only  his  half  of  the  crop,  yet 
that,  to  be  entitled  to  that,  he  was 
bound  to  thrash  and  clean  the  plain- 
tiff's half,  and  deliver  it  at  his  bam 
by  measurement.  And  that  if  the 
wheat  was  to  be  considered  as  divided 
in  the  sheaf,  then  8.  got  more  than 
his  share,  by  the  value  of  the  labor 
necessary  to  thrash  and  clean  the 
plainUff 's  half.  xb 

8.  Hdd  further,  that  the  peribrmance 
of  this  labor  by  8.  being  prevented 
by  the  act  of  the  plaintiff  in  claiming 
the  whole  of  the  wheat,  and  taking, 
thrashing  and  disposing  of  his  own 
half  as  divided  by  8.,  and  in  tak- 
ing possession  of  the  field,  the  plain- 
tiff might  bo  considered  as  waiving 
the  performance  of  any  Airther  acts 
by  8.  as  a  tenant  in  common,  and  as 
electing  to  rely  upon  his  ownership 
of  the  whole  of  the  wheat  ib 


T0WN8. 

1.  The  whole  power  and  capacity  of 
towns,  as  corporations,  are  derived 
fVom,  and  conferred  by,  statute.  Their 
authority  to  contract  or  assume  lia- 
bilities is  restricted  to  cases  where 
such  action  is  necessary  for  the  exer- 
cise of  their  appropriate  fiiiictious  as 
corporations ;  and  tlicir  power  to  sue 
and  be  sued  is  limited  to  cases  whei-e 
the  assertion  of  their  corporate  riglits, 
or  the  enforcement  of  their  corpo- 
rate liabilities,  require  such  proceed- 
ings. Tmen  of  FHakkill  v.  FishkiU 
and  Beekman  Plank  Road  Co,  634* 

2.  As  a  corporation,  a  town  has  nothing 
to  do  with,  and  no  interest  iu,  the 
highways  within  its  limits.  The  roads 
are  not  the  property  of  the  to^^-n,.  nor 
is  the  town  responsible  for  their  con- 
dition or  their  repair.  ib 

8.  It  has  no  rights  nor  rP8i)onsibilitifs 
in  respect  to  public  highways,  for 
which  it  can  either  stie  or  be  sued,  ib 


TRESPA88. 
See  PosassaioN,  8. 


TBU8TS. 
See  MoRTOAOBf  10 


USURY. 

1.  To  constitute  a  usnriona  contract 
there  must  be — 1,  a  loan,  and  2,  an 
agreement  to  pay  illegail  interest 
And  it  is  essential  to  the  nature  of  a 
loan  that  the  thing  borrowed  is  at 
all  events  to  be  returned.  Where  the 
principal  is  bona  fide  put  in  hazard 
it  is  no  loan ;  and  it  is  no  usury  to 
take  more  than  legal  interest.  Pom- 
eroy  v.  AineworSt^  118 

2.  It  is  also  essential  to  the  nature  o^ 
usury  that  a  certain  gain,  exceeding 
the  legal  rate  of  interest,  is  to  accrue 
to  the  lender  as  a  consideration  /br 
the  loan.  If  the  gain  to  the  lender, 
beyond  the  legal  rate  of  interest  is 
made  dependent  on  the  will  of  the 
borrower,  as  where  he  may  diacbanse 
himself  from  it  by  the  punctual  pay- 
ment, of  the  principali  the  contnct  is 
not  usurious.  ib 

•    See  AGREEUffrr,  7. 


VAEIANCE. 

Where  it  was  alleged  in  the  compIalDt 
that  the  work  and  labor  for  which 
the  action  was  brought  was  performed 
by  Jones  Wolcott  uid  the  testimony 
showed  that  his  real  name  was  Ed- 
win Jones  WolcoU;  HM,  that  this 
was  an  immaterial  variance,  and  was 
properly  disregarded  by  the  referee 
WoIcgU  v.  Meech,  821 


VENDOR  AND  PURCHASER. 

1.  A  written  agreement  (br  the  sale  and 
purchafe  of  pro|ierty,  pnrporting  in 
tlie  body  of  it,  to  be  between  the 
vendor  of  the  one  part  and  the  par- 
chasers,  by  their  agent,  of  the  other 
part,  signed  by  the  vendor,  and  by  the 
agent  in  his  own  name  merely,  a  seal 
being  annexed  to  each  name,  is  DOt 
executed  Ib  the  name  of  thepmcfaas- 
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ere,  and  is  therefore  void.    SKennan 
Y.  The  N.  y.  Centred  Rail  Road  Co. 

289 

2.  It  is  not  binding  on  the  agent,  iuas- 
much  as  he  does  not  profess  or  intend 
to  contract  for  himself  but  for  the 
purchasers,  nor  upon  the  latter,  be- 
causu  it  is  not  executed  in  their  names. 
Consequently  the  vendor  is  not  bound 
by  it.  ib 

8.  Adding  a  seal  to  .the  name  of  the 
agent,  wlien  he  is  not  authorized  to 
bind  his  principals  by  seals,  will  not 
vary  the  case.  ib 

4.  The  principals  will,  notwithstanding 
the  seal,  he  bound  by  the  contract,  if 
it  is  properly  executed.  ib 

6.  But  where  the  vendor  declares  upon 
the  written  agreement,  and  also  re- 
lies upon  the  common  counts  for 
goods  sold  and  delivered,  he  may  i^ 
cover  upon  the  latter  counts,  if  they 
are  sustained  by  the  proof.  tb 

6.  In  »nch  a  case  the  written  contract 
should  be  received  in  evidence,  not 
as  a  basis  of  recovery,  but  to  show 
that  it  is  void,  and  that  therefore  the 
plaintiff'  may  resort  to  the  common 
counts,  notwithstanding  the  writing. 
There  being  a  contract  in  writing,  the 
plaintiff*  cannot  recover  on  the  gen- 
eral counts,  without  producing  or 
accounting  for  it  ib 

7.  If  it  is  produced  and  proved,  and 
offered,  in  evidence  by  the  plaintiff; 
and  excluded  upon  the  defendants' 
objection,  not  that  it  was  not  proved, 
but  that  it  was  a  contract  between  the 
plaintiff'and  the  agent,  the  defendants 
cannot  afterwards  object,  to  a  recov- 
ery on  the  common  counts,  that  it 
was  not  actually  in  evidence.  tb 

8.  It  is  not  necessary  to  allege  in  the 
common  counts  that  the  person  pro- 
fessing to  execute  the  contract  as 
agent  for  the  purchasers,  was  their 
agent  It  is  sufficient  to  allege  a 
sale  and  delivery  to  the  purchasere ; 
and  proof  that  they  acted  by  others 
who  were  their  agents  will  sustain 
the  allegi^on.  ib 

9.  The  written  agreement  ibnns  no 
obsucle  to  proving  that  the  person 
professing  to  act  as  agent  was  the 
agent  of  the  purchasere,  and  purcfaas- 
fd  tho  property  A»r  them.  ii 


10.  A  parol  agreement  was  made  be- 
tween the  plaintiff'  and  defendant,  for 
an  exchange  of  real  csUte,  the  pos- 
session to  be  exchanged  immediately, 
and  the  respective  deeds  of  q^mvey- 
ance  were  to  be  delivered  as  soon  as 
the  defendant's  wife  would  consent  to 
sign  and  acknowledge  the  deed  of  the 
defendant's  property.  The  possession 
of  the  P8s|»ective  lots  was  accoi-dingly 
exchanged,  each  ijarty  going  into  the 
occupation  of  the  premises  received 
from  the  other,  and  the  defendant's 
wife  subsequently  executed  and  ac- 
knowledged the  deed  given  by  her 
husband  to  the  plaintiff*,  which  deed 
was  tendered  to  the  plaintiff',  but  not 
until  after  the  commencement  of  an 
action  of  ejectment  for  the  land 
agreed  to  be  exchanged  by  the  plain- 
tiff*. But,  no  lime  being  8|)ecified  by 
the  parties  within  which  the  deed 
must  be  executed  by  the  defendant's 
wife ;  and  it  not  apfiearing  that  the 
plaintiff*  ever  called  for  the  deed,  or 
gave  notice  to  the  defendant  that  the 
business  must  be  completed ;  and  the 
plaintiff'  having  taken  and  retained 
posNession  of  Ihe  premises  which 
the  defendant  was  to  convoy  to  him, 
and  never  having  demanded  possession 
of  the  premises  in  question;  ii  was 
held,  that  the  equitable  rights  of  the 
defendant  were  not  at  all  affected  by 
the  action,  but  remained  precisely  as 
they  were  before.  And  that  if  the 
defendant  could  have  enforced  a  spe- 
cific performance  by  the  plaintiff', 
previous  to  the  commencement  of 
the  action,  by  performing  on  his  part, 
he  was  entitled  to  it  afterwards ;  the 
contract  bavins  been  partly  perform- 
ed, by  exchanging  possession  of  the 
lands,  &c.  sufficient  to  take  it  in 
equity,  out  of  the  statute  of  frauds. 

.    BedteY.Dowd,  265 

11.  add  also,  that  notice  to  the  defend- 
.  ant  that  he  must  perform  or  the  con- 
tract would  be  abandoned,  and  his 
omission  to  do  so  in  a  reasonable  time, 
or  something  equivalent,  was  ne- 
oessary  to  put  an  end  to  the  contnu:t 
And  that  the  delay  which  had  occur- 
red did  not  authorize  the  plaintiff*  to 
treat  the  contract  as  at  an  end,  with- 
out such  notice  or  some  similar  act ; 
especially  as  the  plaintiff*  had  pooMS- 
sion  of  the  premises  agreed  to  be 
conveyed  by  the  defendant  ib 

12.  Held  further,  that  the  tender  of  the 
deed  having  been  made,  by  the  il»- 
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fendant,  before  answer,  altbou.  af- 
ter the  suit  was  brouifht,  ho  niis^ht 
plead  it  aod  have  th-)  beneflt  of  it. 
Bat  that  strictly,  a  tender  was  not 
necessary,  to  entitle  the  defendant  to 
a  specific  perfonnanoe ;  an  ofier  in 
the  answer,  to  perform,  being  suffi- 
cient ib 

13.  In  an  ordinary  contract  for  the  sale 
and  purcliase  of  land,  which  is  silent 
in  resiiect  to  the  possession,  a  license 
to  the  purchaser  to  enter  will  not  be 
implied.    Speneerj,  Tobey,         260 

14.  Where  A.  agreed  to  sell  his  im- 
provements on  a  lot  to  B.,  for  which 
B.  agreed  to  pay  a  specified  sum  at 
the  date  of  the  contnurt,  but  it  was 
not  stated,  and  did  not  appear,  in  what 
the  improvements  consisted,  and  no 
explanation  was  given  as  to  the  mean- 
ing which  the  parties  attached  to  tiio 
term;  and  A.  Axrther  agreed,  after 
stating  that  the  title  of  the  land  was 
in  dispute,  to  sell  to  A.  as  soon  as  the 
title  should  be  settled,  if  it  proved 
good,  the  right  of  soil;  B.  agreeing 
that  if  A.  should  procure  such  title, 
he  would  pay  a  specified  sum,  on  re- 
ceiving a  deed ;  Held^  that  the  con- 
tract was,  in  effect,  tliat  B.  would  pay 

A.  a  certain  sum  for  bis  work  and  la- 
bor on  the  land,  and  a  further  sum 
for  a  good  title  when  the  dispute  in 
regard  to  the  title  should  be  settled, 
with  no  express  provision  as  to  the 
possession.  And  that  there  was  no 
implication  that  B.  was  to  have  pos- 
session of  the  premises,  previous  to  a 
conveyance.  That  by  omitting  to  in- 
sert any  stipulation  as  to  the  possess- 
ion, the  right  to  the  possession  was 
left  in  A  ih 

16i  Held  al80,  that  the  fkct  of  A.  having 
given  B.  the  possession,  when  he  was 
not  entitled  to  it  under  the  contract, 
did  not  afiect  A.'s  right  to  recover 
the  possession;  nor  could  that  act, 
subsequent  to  the  contract,  aid  in  the 
construction  of  the  contract  ib 

16.  Held  further,  that,  assuming  that 

B.  was  by  the  contract  to  have  possess- 
ion, no  time  being  specified  for  its 
continuance,  if  he  had  made  default 
in  performing  the  contract,  his  right 
to  possession  was  thereby  terminated. 
That  in  the  absence  of  any  proof  that 
the  dispute  as  to  the  title  continued, 
the  undisturbed  possession  of  the 
premises  by  B.  for  six  years  was  jnr- 


vtia  facie  proof  that  the  title  was  ael- 
tled,  and  good  in  A.,  and,  in  oonnee- 
tion  with  evidence  of  the  tender  of  a 
deed  by  A.  and  a  refusal  to  pay, 
proved  a  defiiult  by  B. ;  it  not  beaug 
incumbent  on  A.  to  prove  a  regidar 
chain  of  title  to  the  premises  from  the 
original  source,  or  that  the  title  had 
been  adjudged  valid  by  a  competent 
tribunal.  %b 

17.  Where  a  vendor  agrees  to  pay  all 
claims  against  the  lot  sold,  it  is  DOi 
necessary,  for  the  purchaser,  to  prove 
that  a  Judgment  which  is  a  Hen  upon 
the  premises  has  been  enforced,  or 
that  he  has  been  evicted.  The  &ci 
of  non-payment  of  the  judgment  is  all 
that  is  necessary  in  oider  to  show  a 
breach;  and  the  rule  of  danmgcs, 
upon  a  breach,  is  the  amount  of  the 
judgment,  with  interest.  Cody  t. 
Alien,  888 


w 

WAGERa 

1.  The  right  of  action  to  recover  back 
money  paid  in  purnuanoe  of  a  bet  or 
wager  upon  a  horse  raoe,  depends 
wholly  upon  the  statute,  (1 R.  S.  662, 
^  9 ;)  no  remedy  being  allowed  by  Uie 
common  law.    Weyhurn  v.  Whiter  82 

2.  And  the  statute  limits  the  right  of 
action  to  the  person  who  shall  pay, 
deliver  or  depoMt  any  money,  prop- 
etty  or  thing  in  action.  He  cannot 
assign  or  transfer  such  right  to  an 
assignee,  so  as  to  enable  the  latter  to 
sue  theieon.  «6 


WAGER  POLICIES. 
S!m  Insurance,  (Life,)  2, 3,4,6,6, 7« 

WARRANTY. 

1.  The  question  whetiier  words  used  by 
a  vendor,  upon  a  sale  of  horses,  in  * 
respect  to  their  ages,  amount  to  a 
warranty,  is  a  question  of  fkct  ibr  the 
jury     Rogei'i  v.  Ackerman,       184 

2.  No  particular  phraseology  is  neoes- 
saiy  to  constitute  a  warranty  ]  but  th^ 
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words  luad  by  the  vendor  should  be 
nnderstood  by  the  parties  as  an  abso- 
Into  assertion,  and  not  as  the  expres- 
sion of  an  opinion.  And  it  is  for  the 
jary  to  determine  how  the  words 
were  nnderstood  and  intended  by  the 
parties.  id 


W^TBR. 

1.  Any  person  interested  in  the  use  and 
enjoyment  of  the  water  of  a  runnings 
stream  is  entitled  to  receive  it  pure 
and  nncontamSnated ;  and  he  may 
maintain  an  action  for  any  special  in- 
jury sustained  by  him  in  consequence 
of  the  corruption  of  the  water  by  any 
other  person.  Ckirhart  v.  The  Au- 
hum  Gas  Light  Co.  297 

Z-  Accordingly,  where  the  plaintiflSi,  who 
were  carpet  manufacturers,  occupied 
premises  situated  on  the  Qwasco  river, 
and  had  the  right  to  use  the  waters 
of  the  river  for  supplying  their  works, 
and  the  defendants,  who  were  engaged 
in  manuikcturing  gas  upon  and  near 
said  stream,  above  the  plaintiflb' 
works,  suffered  to  flow  fh>m  their  gas 
works  into  the  river  certain  noxious 
and  ol)bnsive  substances  and  materi- 
als, and  certain  tarry  and  oily  sub- 
stances, which  became  mingled  with 
the  water  and  adulterated  the  same  as 
it  flowed  to  the  plainiiflBt'  works,  and 
injured  the  wool  and  other  materials 
used  by  them,  it  wu  held,  that  this 
was  an  injury  for  which  an  action 
would  lie,  by  the  plaintiflk.  %b 

3.  And  this,  notwithstanding  the  defend- 
ants claimed  exemption  ftom  damages 
imd  liability  on  the  ground  that  the 
soil  on  which  their  gas  works  were 
situated  was  incompact  and  pervious, 
fkud  was  percolated  by  the  water  of 
the  river,  without  their  agency  or 
ikult;  and  that  if  any  noxious  sub- 
stances had  flowed  from  their  works 

•  into  the  river  it  had  been  by  the  per- 
colation of  the  water  into  the  ground 
occupied  by  them,  and  the  reflux  of 
said  water  into  the  river  intermixed 
with  such  o&nsive  substances  as  es- 
caped from  the  gas  works  into  the 
ground,  in  the  ordinary  course  of 
business,  and  witiiont  any  neglect  or 
design  of  the  defendants.  ib 

Vol.  XXIL  90 


WILL. 


..  A  testator,  by  his  will  executed  pre- 
vious to  the  revised  statutes,  after 
providing  for  his  two  eldest  daugh- 
ters, i2ave  to  his  daughter  M.  a  house 
and  lot  in  Partition  street  in  the  city 
of  New  York,  to  her  and  to  "  her 
heirs  and  Assigns  forever,"  with  the 
qualification,  however,  that  if  she  died 
f'  unmarried  and  without  leaving  a 
child  her  surviving,"  then  all  her 
share  of  his  estate,  both  real  and  per- 
sonal, was  to  go  to  her  sisters,  or  their 
children,  as  the  case  might  be.  Held, 
that  M.  took  an  estate  in  fte,  defeasi- 
ble by  law  in  the  event  of  her  dying 
before  her  fhther,  and  defbasible  by 
will  in  the  event  of  her  dyinj;  after 
him,  leaving  no  issue.  And  M.  hav- 
ing afterwards  married,  and  joined 
with  her  husband  in  conveying  the 
house  and  lot  in  Partition  street  to 
the  defendant  P.  and  died,  leaving 
issue,  £.  the  wifb  of  the  plaintiff; 
held  further^  that  her  estate  in  fee 
vested  and  became  absolute  in  her, 
and  as  a  consequence  in  P.  her  gran- 
tee; and  tiiat  upon  M's  death  the 
property  did  not  go  to  £.  C l rrkb,  J. 
dissented.     Chrysiie  r,  Fhyfe,    196 

2.  Where  both  the  subscribing  witnesses 
to  a  will  testified  that  they  saw  the 
testatrix  sign  the  will,  and  that  they 
bedtme  subscribing  witnesses  at  her 
request ;  and  one  of  them  stated  that 
a  short  time  before  the  testatrix  sign- 
ed it,  it  had  been  put  into  her  hands 
to  ipad;  that  she  read  it,  and  then 
requested  some  one  else  jto  read  it ; 
and  that  8.  then  read  it  aloud,  in  the 
presence  of  the  testatrix  and  the  wit- 
nesses; that  about  an  hour  after- 
wards the  testatrix  requested  to  have 
the  will  brought,  that  she  might  sign 
it,  and  on  Its  being  brought  she  signed 
it,  the  subscribing  witnesses  attaching 
their  signatures,  upon  her  sugges- 
tion and  at  her  request ;  and  the  other 
subscribing  witness  testified  that  after 
the  reading  of  the  will,  the  testatrix 
said  "  bHng  me  the  will,  and  I  will 
write  my  name ;"  that  after  her  sig- 
nature had  been  completed,  and  those 
of  the  attesting  witnesses  had  been 
attached,  she  declared  she  was  glad 
it  was  done  with  and  off  her  mind ; 
and  the  will  was  thereupon  folded  up 
and  handed  to  G.  for  safb  keeping ; 
Uddf  that  this  WM  a  valid  pnhUca- 


714 


INDEX. 


Uon  and  execution  of  the  wOl.    Nip- 
per V.  Qroaheek,  670 


WITNESS. 

.  Where  a  witness  hu  not  been  im- 
peached, nor  any  foundation  laid  for 
his  impeachment,  by  showing  con- 
tradictory  statements  made  by  him  as 
to  a  material  fact,  and  he  haa  not 
been  inteiros^ated  as  to  what  he  said 
in  a  particular  conTersation,  proof  of 
declarations  made  by  him  on  Uiat  oc- 
casion, in  the  absence  of  the  party  by 


whom  he  is  called ,  cannot  be  reoHni 
Harbis,  J.  dissented.  VaJUon  ▼.  Tie 
Naiumai  Loan  Fund  Life  Aeewr- 
ance  Society,  9 

2.  The  assignor  of  the  demand  on  which 
an  action  is  brought,  is  a  competent 
witness  for  the  plaintifr.  Spencer  t. 
Babeock,  828 

8.  In  an  action  upon  a  joint  and  sereral 
promissory  note,  made  by  two  per- 
sons, neither  of  the  defendants  can 
be  examined  as  a  witness  in  behalf 
of  the  other,  to  prove  payment 
Netodl  y.  Salmons,  647 
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